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CA SE 8 
HEAR D and DE T ERMINE Do 
dy 15 | th r 75 = 
DighCourtofParliament. 
; Samuel Maſon, Eſa; ; | — = 7 L 3 | Caſe 1. 


Mofes Hawkins and William Dawes, Exe- 
cutors of Moſes Hawkins, deceaſed, —_— | 
Mary Dawes, Executrix of Curge nap ondents. 


Dawes, Senior, deceaſed, and Others, 


* 


Ath March, 1729. TS als 


— 


OH N Hawkins of Le citizen a diſtiller, had an Moſely's 
only child named Sarab, who married the appellant, and . ** 


with whom her father, on that occaſion, gave a conſiderable 
fortune. FAT 


On the 2d of June, 15205 Mr. Hawkins made his will, where- 
by, after taking notice, that having fully advanced his faid 
daughter, by giving her a plentiful fortune, his perſonal eſtate 
was. wholly at his own diſpoſal ; he gave to Moſes Hawkins, Po 
his brother, 1001. of his capital ſock in the South Sea com- 


DESI \ 


8 


PTY 


— 
— 


a A 


| * This caſe 585 in point Te time, to have appeared in the third volume of 
theſe reports, but was accidentally omitted. | | . 7 


Vol. IV., | | B pany, 


2 Caſes in Parliament. 


1 8 pany, to be transferred to him within ſix months after the teſta- 
LEES tor's death ; and to his ſiſter the reſpondent Mary Dawes; a like 
legacy, — transferrable at the ſame time; and after her death 
his will was, that the faid ſtock ſo given to ther ſhould be 
divided to her children then living. He then gave to truſtees, 
for his ſaid daughter Sarah, 10007. South Sea ſtock, to be at 
her diſpoſal, and deſired the appellant to comply with the diſ- 
poſition which ſhe ſhould make thereof; and he gave the 
appellant cool. and 107. for mourning. | He alfo deviſed to 
the appellant and his heirs for ever, two houſes in Wapping ; 
and after giving ſeveral other legacies, he gave and bequeathed 
the reſt and reſidue of his eſtate real and perſonal, to his ſaid 
daughter * during her natural life ; ; und after wer deceaſe, he - 
of her body for ever, in caſe fuch child or children fhould 
| attain the age of 18, or be married ; but in caſe they died 
before ſuch age -or marriage, then he gave and bequeathed the 
{aid \reſt and reſidue of his eſtate as follows, viz. to the ſaid 
Moſes Hawkins his brother, and to his heirs for ever, all his 
meſſuages or tenements in Hounſditch and Woolpack-alley in the. 
pariſh of St. Botolph without Aldgate, London; and to his kint- 
man Moſes Hawkins and his heirs, the leaſe of his houſes in 
the Minories; and appointed his daughter the ſaid Sarah Maſon 
executrix of his will, during her natural life, and from and after 
her deceaſe, he made and appointed his brother the ſaid Mo/es 
Hawkins, and his brother-in-law George Dawes, late huſband 
of the reſpondent Mary Dawes, executors ; and made his ſtock 
in the South Sea Company liable to the payment of his debts, 
and of ſuch of his legacies as ſhould be due within fix months 
after his deceaſc. 


On the 24th of March, 1720, the teſtator died; after whoſe 
death, the faid Sarah Maſon, his daughter, proved his will, 
| and the and her huſband, the appellant, poſſeſſed. themſelves 
of the whole of his perſonal eſtate, 

On the 26th of April, 1722, the appellant's wife died with- 
out iſſue; and thereupon Moſes Hawkins, the teſtator's brother, 
and the faid George Dawes proved the will, and the appellant 
obtained letters of adminiſtration of the perſonal eſtate of his 
wife. 2 


1 After 


* 


* 2 


Caſes in Parliament. 


After the. teſtator's. death, and before the two ſeveral legacies 


of 100/. South Sea ſtack were. transferred to the ſaid Moſes 
Hawkins and Mary Dawes, ..331. 6. 8d. and 61. 55. od. 
South Sea ſtock. were added to each a0 capital ſtock. 


After the expiration. of the fix e next enſuing the 
teſtator's death, the ſaid Maſes Hawkins, in his own right, and 
the ſaid George Dawes for the reſpondent Mary his wife, 
applied to the appellant and his late wife for the ſaid legacies ; 
but the appellant put off transferring or making them any ſatis- 
faction for the ſame till after his wife's death, and on the zoth 
of May, 1722, fourteen months after the teſtator's deceaſe, 
and not before, he transferred to the ſaid Moſes Hawkins, deceaſ- 
ed, and the reſpondent Mary Dawes reſpectively, 100/. capital 


South Sea ſtock only, and paid each of them one half year's 


dividend only in reſpe& thereof; and thereupon Hawkins and 
Dawes ſeverally executed to him à releaſe and diſcharge of all 
the legacies given the ſaid Moſes Hawkins and the reſpondent 
Mary Dawes by the teſtator's will, and of all dividends payable 
for the ſame ; they not being then apprized that the ſaid addi- 
tional ſtock of 337. 65. 8 d. and 61. 55. od. had been made to 
every 1001. capital South Sea ſtock, or of the dividends that 
were then due in reſpect of ſuch capital and additional ſtocks ; 
but as ſoon as they diſcovered the ſame, they applied to the 
appellant to transfer to them the ſaid additional ſtocks, apd to 
pay them reſpeCtively the dividends due in reſpect thereof; but 
which he refuſed to do, inſiſting, that they were not entitled 
thereto ; or if they were, yet, that the releaſes ſo executed as 
afo; reſaid, were a ſufficient bar againſt ſuch claims. 


Whereupon the ſaid Moſes Hawkins, and the reſpondents 
Mary Dawes, 'Elizabeth Deek, then Elizabeth Dawes, and Wil- 
liam Dawes, together with the faid George Dawes, ſen. and 
George Dawes, jun. his ſon fince uad, and the reſpondent 

Cuthbert Smith and Sarah his wife, firice alſo deceaſed, did, in 
| Trinity term, 1723, exhibit their bill in the high court of 
Chancery againſt the appellant ; ſetting forth? that the reſpon- 
dents Elizabeth Deek and William Dawes, and the ſaid George 
Dawes, jun. and Sarah Smith were the children of the ſaid 
George Durves, ſen. and the reſpondent Mary his wife, and 
were, after the deceaſe of the ſaid Mary, entitled to the 1001. 


South 


En. 


oo > [ 


4 Caſes in Parliament. 
—＋＋ Fouth Sea ſtock given to her as aforeſaid, and to the additional 
AL ſtocks added thereto ; and therefore the bill prayed. a transfer 
thereof accordingly, and to have an account of the teſtator's 
perſonal eſtate, and that the reſidue thereof, not diſpoſed of by 
his will, might be paid to the ſaid Moſes Hawkins and George 
Dawes, ſen. as executors of the teſtator's will, after the death 


of the C3 ee 


To this bill the appellant put in a 1 and anſwer, and by 
his plea inſiſted on the releaſes which had been given him by 
the ſaid Moſes Hawkins and George Dawes, ſen. on transferring 
the ſaid two ſeveral legacies of 100 J. Sonth Sea capital ſtock. 
But this plea, upon argument on the 11th of March, 1723, was 
over-ruled. . 


After this, George Dawes, ſen. died, b made his will, 
and thereof appointed the reſpondent Mary Dawes ſole execu- 
trix ; and George Dawes, jun. being alſo dead, the reſpondent 
Mary, his mother, took out letters of adminiſtration to him, 
and the ſuit being thereby, and by the intermarriage of the. 
reſpondents Darius Deek and Elizabeth his wife, abated, the 
ſame was afterwards duly revived. 

On the 12th of Tune, 4 the cauſe was heard before the 
Maſter of the Rolls in the abſence of the Lord Chancellor ; 
when "bis Honour declared, as to the 100/. South Sea ſtock 
deviſed to the ſaid Moſes Hawkins deceaſed, and the 1007. South 
Sea ſtock deviſed to the reſpondent Mary Dawes, that they were 
reſpectively entitled thereto, and to the additional ſtock thereon, 
and the proceeds thereof, from the end of fix months after the 
death of the teſtator Ton Hawkins; and therefore ordered, 
that the additional ſtock on the ſaid 100 J. and 1007. South 
Sea ſtock, ſhould be transferred to the ſaid Moſes Hawkins 
deceaſed and the reſpondent Mary Dawes ; and that the Maſter 
ſhould take an account of the dividends received on the ſaid 
1oo/. and 100“. South Sea ſtbck, and the additional ſtock 

| thereon; and that the appellant ſhould anſwer and pay the 

| ſame to the ſaid Meſes Haw/ins deceaſed and the reſpondent 
Mary Dawes reſpectively ; and the reſpondent Mary Dawes was 
- to enjoy the 100/. South Sea ſtock, and the additional ſtock 
' thereon, in her life; but ſhe was to declare the truſts 

| thereof 


E Caſes in Parliament, 

thereof in the manner mentioned in the decree; And his Honour 

further declared, that by giving a legacy to one of the executors, 
neither of the executors were excluded; and therefore decreed, 
that the appellant; ſhould account before the Maſter, for the per- 
ſonal; eſtate of the teſtator. Fobn Hawkins, which had come to. 
the hands, cuſtody, or power of the appellant, or the ſaid Sarah: 
his late wife, or any other perſon in truſt for them, or either of 


them; and the;uſual directions were given for, taking of the ſaid 
account; and the ſurplus of the-teſtator's eſtate, after payment : 
of his debts and legacies, and the appellant's and reſpondents - 
coſts of the ſuit to that time, which were to be taxed by the 
Maſter, was to be divided into moieties; and that the ſaid Moſes 
Hawkins. deceaſed was to have one moiety thereof, and the 
reſpondent Mary Dawes, the executrix of the ſaid George 
Dawes ſenior, the other executor of the. ſaid teſtator John 
Hawkins, was to have the other moiety; and the conſideration 
of coſts, from the time of the decree, was reſerved: till after 
the accounts thereby directed were taken, * the Maſter mould 
have made his report. 


4 


— 


The appellant conceiving himſelf aggrieved by the latter part P. Yorke. 
of this decree, appealed from it; inſiſting, that if the whole and C. Talbot. 


entire right to the reſidue of the teſtator's perſonal eſtate, was 
not well bequeathed to and veſted in his late wife; yet, that the 
teſtator having expreſuly given away no more of the reſidue after 
her deceaſe, than ſome leaſchold houſes to his kinſman Moſes 
Hawkins, the ſurplus was: ſtill undiſpoſed of by the will, and 
_ ought, according to the ſtatute for the diſtribution of inteſtate's 
eſtates, to go to the appellant's wife as the teſtator's only next 
of kin, and conſequently muſt now belong to the appellant as 
her adminiſtrator. ,, That it did not appear to have been the 
_ teſtator's 8 to give the ſurplus to Hawkins and Dawes, 
barely by making them executors after his daughter Sarab's 
death ; eſpecially, as they had each of them legacies in the 
will; viz. gool. South Sea ſtock, and 10 J. for mourning to 
Hawkins, and Dawes's ſhare of the 40 J. given to his wife to buy 
mourning for him and herſelf and two children. And therefore 
it was hoped, that ſo much of the decree as directed the appel- 


lant to account for the ſurplus of the teſtator's perſonal eſtate, 
would be reverſed. 


VoL. IV. C | In 


, 
6 Caſes in Parliament, 
FINE. In ſupport of the decree it was contended, that Sarah Maſon 


—＋ YJying without iflue, the appellant, as her adminiſtrator, could 
'T.Lutwyche; not be entitled to this refidue, becauſe the ſame was only given 
J. Wille, to Sarah for her life. And that there being no deviſe of the 
= reſidue after the death of Sarah, the ſame became veſted in 
=. Hawkins and Dawes, they being made executors after-her death, 
and thereby entitled to the reſidue of the perſonal eſtate not 
diſpoſed of by the will. The only objection which had been, 
or could be made was, that there being a legacy given to 
en he and Daves ought not to take ſuch reſidue as 
j | executors; and it was compared to the caſe, where a legacy i is 

given to an executor, and nothing ſaid about the reſidue 
> of the teſtator's eſtate. It was alſo infifted to have been 
ſeveral times decreed, that the executor ſhall be only deemed a 
truſtee for the teftator's next of kin; but it was admitted, that 
where no legacy is given to an executor, and there is no deviſe 

of the reſidue, there the executor ſhall be entitled to ſach 
reſicue in his own proper right as executor, without being 
deemed a truſtee for the next of kin. In the preſent caſe there 
were two executors,” and there was no legacy given to one of 
them; ſo that it could not from the words of the will, be infer- 
red to have been the teſtator's intention, to make his executors 

| truſtees only of the reſidue of his perſonal eſtate. And though 

8 there have been a variety of 3 and ſome different deter- 
: minations touching the pointeof the refidue of perſonal eſtates, 
not expreſsly bequeathed by will, yet it has never been carried 
Jo far, as to exclude two executors by reaſon of a legacy given 
only to one of them : And therefore it was hoped, that the 
decree would be affirmed, and the appeal diſmiſſed with coſts. 


2, OY 


\ 8 | | . F 2 * 
Drexzs AccoRDINGLY, after hearing counſel on this appeal, it was 
e! 23, ORDERED and ADJUDGED, that *the ſame ſhould be diſmiſſed ; 
. 496. and the decree therein — of, affirmed. 1 
2824 
e TS, 
it Þ 
N 


Caſes in Parliament, j 


15605 


Thomas Fredprich, Eſq; eldeſt Son of 
Sir Thomas Frederick, Ent. deceaſed, F 


who was the ſecond Son of Thomas | 


 Frederith, 'Efq;"deceaſed, ; 1 


Appellant. 


Sir 2 Eralbritl, Bart. eldeſt Son and) 
Heir of the ſaid Thomas Frederick, and 
ſole Executor of Leonora his Widow, 1 
Dame Mary "Frederick, Widow and 
Executrix of the ſaid Sir Thomas Fre- 
derich deceaſed, 'Thomas Powell, Eſq; | 
and Mary his Wife, Rumney Diggle, 
Eſq; and Leonora ; 37 Wife, James 
Ry Duke of Atbsl, and Jane his Wife, 
which ſaid Mary, Leonora, and Jane, 1 Reſpondents. 
were the three daughters of the ſaid | 
Thomas Frederick, deceaſed, William 
Peere Williams, and. John Borrett, 
Eſqs; ſurviving Executors of the ſaid 
Thomas Frederick, deceaſed, and Fohn | 
Frederick and Charles Frederic, the 
; younger Sons of Sir Thomas Frederick, | 
| and Grandſeme of the ſaid Thomas N 8 


1 — 5 — — - | 


th May, 1731. Wl 


* 


I 7674. a teen was had for a marriage between the faid 1 Wms. 710. 

Thomas Frederick, who was the only ſon and heir of Sir piper 

John rederick, Knt. citizen and alderman of London, and * 
eonora Mareſcoe, an orphan of the city of London, and one of Aye 

the three daughters and coheirs of Charles Mareſcoe, merchant, 

decealed, then of the age of 15 part of her fortune, viz. 

8300 J. was then in the chamber of London; other part thereof 

was in the hands of her mother, as executrix of her father”; 


and ſhe was likewile entitled unto a third of two thirds of her 
- father” I 


8 Caſes'in- par lia ment a 


— father's real eſtate, in poſſeſſion; and to a third of the 
1 third in reverſion after her mother's death, which eſtate * | 
| 3841. per ann. The fortune which Mr. Frederick 8 1 
„ to — with her, amounted to . 


5 *þ, i247, 4 5 


By leaſe and teleaſe, diced the and and 20h * January. 
1674, made between Sir John Frederick and Dame Mary his 
wife, and the ſaid ; Thomas Frederick his ſon, of the firſt part : 
Leonora Maręſcoe, the mother, and the ſaid Leonora the orphan. 25 
f of the ſecond part; Sir Nathaniel Herne and Foſeph Herne, and 
Sir Jobs Lethieulier and Chriſtopher Lethieulier, of the third 
E part; in conſideration of the intended marriage, and of the ſaid 
8 300 l. and taking notice alſo, that Leonora the daughter was 
intitled to one third part of her father's real eſtate as aforeſaid; 
Sir John and . Thomas his ſon conveyed divers meſſuages in 
London to truſtees and their heirs, upon truſt as to ſeveral of 
them, of tlie value of 4321. per ann. to the uſe of the ſaid 
Thomas Frederick for life, without impeachment. of waſte; 
remainder to truſtees to preſerve contingent uſes ;, — 
Leonora the daughter, during her life for her jointure, and in 
bar of dower; remainder to their firſt and other ſons in tail 
male; remainder to truſtees for 100 years; remainder to the 
heirs of the body of the ſaid Thomas Frederick; remainder to 
the right heirs of Sir 7h As to other part of the premiſes, 
to the uſe of Sir John for life; remainder to Dame Mary his 
2 wife for life; remainder to the ſaid Thomas Frederick for life; 
remainder to truſtees for 1000 years; remainder to the heirs of 
the body of the ſaid Thomas Frederick; remainder to the right. 
heirs of Sir John: And as to the reſidue, to the uſe of Sit Taba 
= for life; remainder to the ſaid Thomas Frederick and the heirs 
male of his body; remainder to > the right heirs of Sir John. 
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By another indenture o* the ſame date, and between the ſame 
parties, Sir Jobn covenanted to pay upon the day of marriage 
to the truſtees 11,500 J.; and it was declared, that the 83004 
8 in the chamber of London, ſhould, immediately after the mar- 
| Triage, be alſo paid to the truſtees; ** that out of the Il, 500l. 
= they ſhould pay the ſaid 7 homas Frederick , 5000 J. to his own 

| _ uſe; and that the remaining 6500 J. together with all ſuch, ſums 

of money, for the part and ſhare of the faid Leonora of her 
father's perſonal eſtate, as ſhould come to the hands of the ſaid 
8 | | truſtecs, 
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truſtees, ſhould be laid out in a purchaſe of lands, to be ſettled 
to the uſe of the ſaid Thomas Frederick for life, without impeach- 
ment of waſte ; remainder to truſtees to preſerve contingent uſes ; 
remainder to the ſaid Leonora for life; remainder to their firſt 
and other ſons in tail male; remainder to the truſtees for 500 
years; remainder to the heirs of the body of the ſaid Thomas 
Frederick; remainder to the right heirs of Sir John. And the 
truſts of the ſaid ſeveral terms of years, were declared to be to 
a0 . for daughters, if no ſon. 


Theſe ſettlements being made without any previous applics- 
tion to the Court of Aldermen, were conſidered by all parties 
only in the nature of propoſals, to be laid before that court for 
their conſideration; it being well known to the parties, who 
were all citizens and freemen, that by immemorial cuſtom, the 
ſole care and diſpoſal of the perſons and portions of all orphans 
in marriage, was veſted in the Court of Aldermen, and that it 
was abſolutely neceſſary to lay the ſettlements before them, to 
have their conſent and approbation to the terms of the marriage; 
for that no licence could be had either for the marriage, or for 
receiving the portion of the orphan, without their previous 
approbation; that court being a court of record, and having 
immemorially exerciſed this kind of juriſdiction, and puniſhed 
any perſon who married an orphan without their conſent, by 
fine, impriſonment and otherwiſe.— All parties therefore applied 
to the court, and laid the ſettlements before them, for their 
allowance or diſallowance; and a ſpecial court having conſidered 


the ſame, and all the circumſtances both of the orphan and the 


ſaid Thomas Prederick, made the following orders, vis. 


« 15th February, 1674, at this court, licence is granted to 
Mareſco, one of the daughters and orphans of 

«© Mareſco, late citizen and of London, deceaſed, to marry 
with Thomas Frederick, Eſq; ſon and heir apparent of Sir 
cc John Frederick, Knt. and Alderman ; provided that Mr. 
Common Serjeant do approve of the ſettlement made upon 

the ſaid orphan, and ſignify the ſame unto this court. And 
the ſaid Sir John Frederick did thereupon promiſe and engage, 
that if the ſaid ſettlement intended ſhould not prove ſatis- 


factory to Mr. Common Serjeant and to this court, that then 
Vor- IV. D * ke 
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made, vi. 


Caſes: in Baniament. 
«« he would make up and enlarge the fame, to the full ſatis- 


| faction of this court. And the ſaid Mri Frederict, being 


* thereunto required by this court, did promiſe and engage, 


and the ſaid Sir Fobn did alſo undertake, in his behalf, to 


© take bie fresdem of this ee one year now next enſu- 
ing [NJ © fl | pan 91 1 171183 5 108; EW 77 „1411 VIII 
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And it is agreed by this court, that for the future, when 
any perſons, not free of this city, ſhall' addreſs themſelves to 
«* this court for Iicente to marry any orphan of this city, chat 


- they be firſt required and urged by this court to take their 


« freedom of this city, n this court all avg conſent to ſuch 
N 4 $5718 th 1 + {15 5700 31410 | > v1 
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Upon the humble deſire of Thomas Frederick, the ſon of 


W Sir Jobn Frederick, Knt. and Alderman, and citizen and 


cc grocer, being capable of his freedom of this city by patri- 


Ti 3);t 


«© mony in the company of © © © © © burdefiring to be 
admitted into the freedom of this dity in the company of 


, Te, 4540 


« It is ordered by this court, that the faid Thomas 


5 ON EY ſhall be admitted into the freedom 5 this city by 
| 110 9911 211 


«c redemption, i in the ſaid company of 0 paying te to 
« Mr. Chamberlain for the ys uſe, "$6: 4d. | 
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On the 2oth of F ebruary, 1674, TE was had, and the 
11, 5ool.. was paid to the truſtees, who paid to the ſon 550000. 
by he 8, 300/. was alſo ſoon after received out of the Cham ber. of 
London, which, together with the 6, 500 J. the remaining Parc 
of the 11,5207. was put out at intereſt; ſo that all that Was 
ſtipulated for on the orphan' J part was performed, and every 


n 


thing was compleated, except what was to be done on the part 
„ E | ( (! [ * ; \ 
of the ſaid Thomas Frederick. 


of 8 10181 1 A 
. On the 14th « 17 November, 167 6, an nder Was ma de py t che 


, Court, of Aldermen, reciting, = the ſaid T; bomas F rederick | had 


LOQTC -- 


not. taken his freedom of the city, notwithſtanding the enga e- 


| ments he had made 1 in that court for that purpoſe; ; and ditecting, 
1 that, he ſhould be warned to appear, before that court on Thurſ- 
day, then next. And. he ſtill neglecting to, pay any regard to that 


ſummons, or to take up his freedom, the following det was 


6 15th 


Wales in ba rliament. 


th March, 1680, upon ſome debate now! had in this 
«court touching Mr. Frederick, who married one of the orphans 
f 1: Mareſere, deceaſed, not having taken his freedom 
<<,10f this city, acrording to luscpnomiſe made unto this court at 
* the time he had licence ta marry her, whereby ſhe, if) ſhe 
ſurvive him, will not be entitled to the third of his perſonal 
eſtate, in like manner as the widows of freemen are. It is 
by this; court referred to Mr, Recorder and Mr. Common 
Set jeant, to peruſe and conſider of the ſettlement made upon 
e the ſaid orphan, as alſo the marriage agreement, and ſee if 
the lame be made according to the directian and intent of, this 
« court, and the ſaid Mr. Frederick's promiſe, z and to certify to 


90 this court how they find the tk and their opinions, there- 
ce in.“ 


cc 
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cc 


} 060} I N : © Sidmiur 503 ng 

Ie is obſervable; . that Sig Jeln Frederick the father prefided i in 
this court as locum tenens, and pronounced this £ order to inforce 
the performance of his ſon's promiſe, and his own, undertaking. 


Aut notwithſtanding theſe Geral CERT it does et Apes 
that the ſaid Thomas Frederick paid any Obedience to them, by 
taking up his freedom, or ever made any bſection thereto before 
the court; but he ſoon got all the money Which Was i the 
truſtees hands into his own, except 3,0 oo. and; never laid out 
any part of i it in TB 
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Nr. Wet E ter irds treated bis Wi ie and children with 
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"themfelves towa 105 bim wich the NE duty. Lg Habit wy 
At laſt he ſhewed ſuch a ſettled averſion to them, and his beha- 
je: inf ſuch, that their lives were rendered fo uncomfortable, 


16 


a 546 genoss! RN 411 
that they could no > longer live with | —_— ET 08 


A ſeparation was therefore, in 1714, agreed upon, and RY 
for that purpoſe executed; whereby he allowed his wife only 
300. per ann. and her daughters 5ol. per ann. a- piece. And 

among ſeveral other“ extraotdinary clauſes i io theſe articles, he 
| obliged them, that, without bis conſent i in writing, they ſhould not 

\Come to an Y place, or make any 'D 72 to any perſon within 300 hard. 
l of bis OTA {port pain 15 He 2 out to their albu 408. 
 -flite for eber fuck uit. b 
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— His uſage towards his eldeſt ſon the reſpondent Sir Jobn, was 


—_ equally ſevere ; for he was at leaſt 25 years of his life, even to 


1 his father's death, baniſhed the family without the leaſt miſbe- 
" haviour or undutifulneſs on his part. And in the year 1684, 
Mr. Fregerick levied a fine, and barred the entail created by the 
ſettlement of January 1674, in all the eſtates therein compriſed, 
Except thaſe which were ſettled on Leonora in jointure. 


1 | Mr. Frederick, having acquired a very great 3 eſtate, 
| made his will, dated the 2oth of May, 1718, and thereby gave 
il | to his wife 10/. over and above her jointure, and to his eldeſt 
ſon Sir John 1,000/. over and aboye what was ſettled upon 
| | Him by his marriage agreement; to his ſon Sir T, hamas 1,000 . 
4 to his daughters Mary, Leonora and Jane, 1, ooo. a- piece; 
| but theſe legacies to his eldeſt ſon and daughters were given 
1 upon this expreſs condition, that they ſhould not conteſt his 
| will with his executors or ather his legatees, and that the ſaid 
| legacies ſhould not be paid them, but upon their, reſpective 
1 releaſi ng all manner of right, claim and demand whatſoever, in 
law or equity to his real or perſonal eſtate. After giving ſeveral. 
other legacies, he deviſed to his executors and truſtees the 
reſidue of his perſonal eſtate, in truſt thereout to pay them 
ſelves 500/. a- piece, and a maintenance for the appellant till his 
age of 22, and then to aſſign, transfer and deliver the remain» 
der to him; but if he died before that age, then all the eſtate 
and premiſſes given to him, were to be equally divided between 
the reſpondents Jobn and Charles, the teſtator's younger ſons ; 
and as to his houſes and real eſtate, whereof he had barred the 
entail as aforeſaid, and which were of the yearly value of 1,2 50). 
he deviſed the ſame to his ſecond ſon Sir Thomas and the wy 
male of Nis body, with remainder t to bis own right Wan. | 


On the 21ſt of May, 1720, the teſtator dind;y and on the 8th 
of July following, Leonora, his widow, brought her bill in 
Chancery to carry into execution, and to have the benefit of all 
the agreements made upon her marriage; and particularly, the 
engagements of her late huſband and his father, ſo ſolemnly 
entered into with the Court of Aldermen before her marriage, 
and that ſhe and her children might have two thirds of her 
huſband's perſonal eſtate, in conformity to the cuſtom, of the 

| | ** | 0 eity, 
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city, and for an account of ſuch perſonal, eſtate, and to have 
the truſt money in his hands laid out in purchaſes, |” 2 


7 8 
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The appellant alſo brought his bill, to have the beneßt 6 of 
his father's will, and that proper directions 3 be given for | 


b — . 1 
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carrying me: ſame into execution. ö 


yy 


On the ahh of March, 1721, both cauſes were heard before 


the Lord Chancellor Macclesfield; who, having taken time to 
conſider thereof, made his decree on the 2 5th of Auguſt follow- 


ing ; and thereby declared, that he was of opinion, that the 


teſtator was bound by the agreement made before his marriage 
with Leonora, and that his taking up his freedom of the city 
of Landon was part of ſuch agreement; and that as he Was 
bound, ſo his executors and all perſons claiming under his will, 
ought likewiſe to be bound by the ſaid agreement, and that 


the ſame ought to be performed according to the true intent and 


meaning thereof, ſo as that the widow and her children might 
have the benefit and fruit of it; and that therefore, the will 
ought to be deemed and taken to be v id as to two thirds of his 
perſonal eſtate, and the ſame ought/to go and be diſtributed, as 
if he had actually taken up his freedom in his life-time ; and 
his Lordſhip did order and decree the ſame accordingly : And i in 
.order thereto, decreed an account to be taken, of the perſonal 

eſtate, with the uſual directions for taking the ſame. And, after 
directing the real eſtate deviſed to Sir Thomas Frederick, to be 
diſincumbered out of the perſonal eſtate; and ſo much of the 
truſt money agreed by the marriage ſettlement to be inveſted in 
lands, as came to the hands of the ſaid Thomas Frederick, to be 


raiſed; out of his perſonal eſtate and inveſted accordingly, and the 


1 


bther ſecurities, ſhould be divided in ſpecie in thirds; (except the 
bank ſtock and parliamentary lotteries ſubſcribed into the bank, 


reſt of his debts to be paid; it was decreed, that the reſidue of 
ſuch perſonal eſtate, conſiſting chiefly in ſtocks in divers com- 


panies, and in bonds and annuities from the Government, and 


which were ſpecifically deviſed to the executors, in truſt in the firſt 
place for payment of , ooo. legacies, and as to the remainder 
thereof, in truſt for the benefit of the teſtator's two younger 


gtandſons, which ſald bank ſtock and lotteries, or the produce of 


the ſaid lotteries arĩſing on the ſubſcription made of the ſame into 
the South Sea company, were to be valued by the Maſter, and 
VoL. IV. E  . price 


1731. 
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Yi . Lie 64 a price to be ſet upon the ſame, at the time of the diviſion of 
'M — the ſaid eſtate ; and inſtead of the ſpecific diviſion thereof, the 
Maſter was to allow to the widow and her children, the value 
or amount of two thirds thereof, out of the reſidue of the teſta- 
bt _ tor's teſtamentary part of his perſonal eſtate,) and when the 
1 perſonal eſtate ſhould be ſo divided as aforeſaid, it was decreed, 
| that one third part thereof ſhould be paid, transferred or deli- 
vered by the executors and receivers to Leonora, the teſtator's 
widow ; and that one other third ſhould be divided into five 
a parts, equally between the teſtator's five children, and be accord- 
ingly paid, transferred or delivered to them reſpectively; and 
that the other third ſhould go and be diſpoſed of, as hear as it 
could, according to the teſtator's will: And it was referred to 
the Maſter to ſettle the proportions thereof between the defend- 
ants, the teſtator's three grandſons. But as to the money lega- 
cies giv en to the teſtator's five children, Fohn, Thomas, Mary, 
Leonora and Jane, his Lordſhip declared, that they could not 

have the benefit of the agreement, and likewiſe of the will; 

and "they then eleQing to have the benefit of the agreement, 
and not to take the money legacies by the will, it was there- 
fore ordered, that the ſaid money legacies to them deviſed, and 
alſo the money legacy deviſed to Sir Thomas Frederick by the 


will, ſhould fink into the teſtamentary part of the teſtator's 
eſtate. 1 | 
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n to this decree, the Maſter made his report on the 
2oth of December, 1722, and thereby certified that he had taken 
an account of the teſtator's perſonal eſtate, and divided the ſame 
into thirds. This report was made with the unanimous conſent 
of all parties intereſted, who were then of age, and ſigned by 
them ; and was abſolutely confirmed by conſent as to them, 
and againſt the infants and executors, according to the courſe 
of the court: And accordingly, the ſhares of the perſonal eſtate 
belonging to the widow and her five children, were paid and 

aſſigned to them by the executors and truſtees, and what was 


belonging to the appellant and his two brothers, was reſerved 
for them until they came of age. 
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On the 2d of Auguſt, 1723, the Maſter made another report, 
certifying, that the widow and her five children bad acknow- 


4 | 5 ledged 
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ledged before him, that they had received their ſeveral ſhares; wy 
And this report was ſigned in like manner as the ofmer: 1 8 


All parties Wie Who were of age, being in thy full | 
poſſeſſion and quiet enjoyment of what was t thus aſſigned to them; I 
a treaty. of marriage was, in Fanuary, 1725, had between the 
reſpondents Rumney Diggle and Deonora his wife, one of the 
teſtator's daughters : And previous to the marriage an agreement 
was made, to which Sir Thomas was a party, whereby all the 
portion of the reſpondent Leonora, which conſiſted of the par- 
ticulars of her ſhare of her father's perſonal eſtate allotted to 
her by the decree and report, was aſſigned to truſtees for the 
benefit of them and their, iſſue, YA" 8 5 


A Stiere was alſo made by James Lannoy, Eſq; of his 
eſtate of about Gol. per ann. upon the reſpondent de Bat 
and her iſſue, in conſideration of the increaſe of her fortune ; 
and fix ſeveral long annuities of 50 J. per ann. each, part of her 
ſhare of the teſtatar's perſonal eſtate, allotted to her by the 

report, were aſſigned to Sir 7. homas Frederick and another truſtee, 
in truſt for the Dutcheſs for life; remainder to Leonora her 


daughter for life; ; remainder to Mr. Lannoy. 


Soon afterwards Mr. Lannoy died, having made his will, and 
thereof appointed the Dutcheſs reſiduary deviſee and ſole execu- | _ 
trix: And purſuant to a decree of the court of Chancery founded ; j 
upon this will, in conſideration of 14.504. paid to the Dutcheſs, | 
the reverſion of the ſaid fix annuities was aſſigned by Sir T; bo- | 
mas Frederick, to James Colebroo and James Ruck. 


By ſeveral deeds- poll. Leonora the teſtator's widow, aſſigned 
1666“. 135. 4d. per ann. in long annuities, part of her ſhare 
of the teſtator s perſonal eſtate, to the reſpondent Sir Jobn, for 
his own, __ 1 


Sir Fohn, previous 1 to-his marriage with Mrs. Kinnerfley] in 
conſideration of her portion, aſſigned 1000 J. her ann. of theſe 
long annuities to truſtees, upon truſt to ſell and inveſt the ſame 
in a purchaſe of lands, to be ſettled Gr hi ee and the iſſue | 
of that marriage. 6 9 
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—— previous to the marriage of the reſpondent Thomas Powell 


with the reſpondent Mary his wife, his real eſtate, in con- 
ſideration of her portion, which conſiſted of the particulars 
of her ſhare of her father's perſonal eſtate, allotted to her by 
the report, was conveyed to Mr. Juſtice Price and Sir Thomas 
Frederick, upon truſt, for ſecuring 700/. per ann. rent-charge for 
her jointure ; and then the ſaid real eſtate, together with her 
portion, was ſettled for the benefit of the ſaid Thomas Powell 
and his wife, and their iſſue, 

On the 26th of O#ober, 1729, the appellant attained the age 
of 22, and being defirous to have his ſhare of his grandfather's 
perſonal eſtate, allotted to him by the report of the 2oth of 
December, 1722, paid and transferred to him ; Sir Thomas his 
father applied to Leonora the widow, and to the reſpondents 
Mrs. Powell and Mrs. Diggle, and defired them to conſent to 


a motion to be made by the appellant to have his ſhare affigned 


to him; and at the ſame time Sir Thomas aſſured them, that the 


appellant wholly acquieſced in the decree made by Lord Mac- 
clesfield, and that nothing was or ſhould be attempted by the 


appellant, any ways to vary or alter the fame ; and thereupon | 
they readily, conſented thereto, and Sir Thomas then ſent the 


following letter to the reſpondent Sir Jobn; viz. 


<< Dear Brother, 


Having prepared a petition to the court of Chancery, that 
Meſheurs Peere Williams, Mr. Borret and Chapman, ſhould 
transfer and make over to my fon Thomas Frederick, what 
was decreed him by the court of Chancery as the teſtamentary 
part of my deceaſed father's eſtate ; he wholly acquieſcing to 
„hat my Lord Chancellor Macclesfield has done: I acquainted 
«© my mother therewith, and my fiſters; upon our applying 
** to the preſent Lord Chancellor's ſecretary, Mr. Woodford, to 


* 


bo 


La) 


* 


. 


have it preſented, he acquainted us, that my Lord had made 


<< xeſolution to hear no more petitions till the 12th of March 
<< next, and that he was further reſolved not to hear any in 
private, has occaſioned me to proceed by way of motion, 
* and which muſt be done on Thurſday next, the laſt day of 
the term, that my ſon ſhould not loſe ſo much time; this 
I bad not notice could be done till two o'clock this day: 

And 


cc 


„ 


& 
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« And fince I have been with my mother, to acquaint her with 
the nature of the thing; the motion is, that the family 
<< ſhew cauſe, as ſoon as conveniently they can, why he ſhould 
not be put in poſſeſſion of the following ſums, decreed by 
% my Lord Macclesfield as his part of his grandfather's eſtate, 
% Faſt India ſtock, in the name of Thomas Frederick, Eſq; 
% deceaſed, 6200/. Million Bank, Do 6661. 135. 4d. South 
« Sea ſtock, Dd. 13,0034. 45. 9 d. orphan fund, Do. 11117. 
% 35, 11d. long annuities 1675 J. per ann. This you'll per- 
« ceive is only matter of form, and none of you ſhall be put 
% to any charge, and I believe will be readily conſenting to, 
% it no way breaking into any thing that has been done by the 
«© decree on your behalf. Mr. Jodrell, I have defired my 
„ mother to appear on your fide, and I ſhall take care he be 
<< fee'd for the ſame; and I have defire& brother Diggle to 


„appear on my part as guardian, and Mr. Lepoftre's as receiver, 


cc 


and Mr. Mead on my ſon's; ſo that you'll ſee we take all 
the charge upon us; and there is nothing done, or ſhall be 
done in prejudice to the decree; and is only to get my ſon 
into poſſeſſion of what was decreed him: Wherefore, I 


would not have you hurry ' yourſelf to town, unleſs it be 
© your own inclination ; being, 


466 


C 


1 Dear Sir, your affectionate brother and humble ſervant, 
«©. Thomas Frederick. 


«66 Gerrard-Street, Jan. 10, 1729—30.” 


This letter, tho” dated the roth of January, 1729, was 
really written on the 1oth of February, and received by the 
reſpondent Sir John on the fith of February; who imme- 
diately came to town, and upon diſcourſe with his mother and 


ſiſters, and communicating the ſaid letter to them, they all | 


ee to. conſent to the motion. 


Accordingly, on the 13th of February, 1729, the motion 
was made; and upon hearing the decree, the Maſter's report 
of the 20th of December, 1722, and the teſtator's will read, 
and counſel for the widow, the reſpondent Sir Jobn her eldeſt 
ſon, and her three daughters, conſenting thereto; and counſel 
for Sir Thomas and his two younger ſons, and for the executors 


Williams, Borret and Chapman not oppoſing the ſame: It was 
Ver, IV. N 


ordered, 
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ordered, that the executors ſhould forthwith transfer to the 
appellant, his executors, adminiſtrators and aſſigns, the ſaid 


6200/. Eaſt India ſtock, 6661. 13s. 44. Million Bank ſtock, 


1111/7. 35. 114. orphan's fund, and 16751. per ann. long 
annuities at the Exchequer, contained in the Maſter's report; 


and alſo 6907 J. 19s. 5 d. South Sea ſtock, and 690) J. 195. 4d. 
South Sea annuities, being the produce of the 13, 003. 46. 9d. 
South Sea ſtock, in the report mentioned to belong to the 


appellant: And therein the executors were thereby indemnified. 


But notwithſtanding this order, the appellant thought proper 


to appeal from the decree; inſiſting, that it ought not to be 
conſidered as any part of the teſtator's marriage agreement, 


that he ſhould be made free of the city of London, and it 


was apprehended, that if the entries in the books of the court 


of Aldermen were to be taken as evidence concerning the 


terms of the marriage, yet there was not any thing therein 
from whence it could be inferred, that the court of Aldermen. 
would not conſent to the marriage, unleſs the teſtator had 
conſented to take up his freedom of the city. On the con- 
trary, the licence was granted to Mrs. Mareſcoe to be married 
to Mr. Frederick, provided the Common  Serjeant approved of 
the ſettlement made upon her, and ſignified ſuch approbation 
to the court; and what follows in the entry, ſeems plainly 
to import, that Mr. Frederick's taking up his freedom of the 


city of London, was no part of the condition on which the 


licence was granted, but a thing merely collateral, and might 
be propoſed by the court of Aldermen out of regard to the 


' intereſt of the city, in order to increaſe the number of rich 


freemen, who might be proper to ſerve in the chargeable 


offices of the city. That this appeared the more orobuble, 


from the words of the order immediately following; vi. 
«« that ſor the future, when any perſons not free, ſhall addreſs 
« for leave to marry an orphan, they ſhall be firſt required 
and urged {but it does not ſay obliged) to take their free- 
„ doms, before the court gives conſent to ſuch marriage. That 
there was no inſtance given, wherein this latter order was 
purſued ; but-on the contrary, ſeveral inſtances were proved 
in the cauſe, where non-freemen applied and had licences to 
marry orphans, without being required or urged to take their 
freedoms 3 —— particularly, this Leonora's own ſiſter Fane . 
| Mareſcoe, 
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Mareſcoe, had licence on the 17th of June, 1679, to marry 
Jobn Leukner, Eſq; a non-freeman, upon a ſettlement made to 
the ſatisfaction of a committee and the Recorder, or Common 
Serjeant, and they were married accordingly; and Mr. Leuk- 
ner was never urged or required to take up his freedom. That 
if the teſtator's taking up his freedom, had been intended to 
be part of the marriage agreement, the court would have 
obliged him to do it immediately; or made that, as well as 
the ſettlement, a part of the condition of the licence; and not 
have given him a year's time to do what might have been 
done in a day : For if he had died within the year, it could 
not have been pretended, that he had broken his promiſe, 
nor could his widow have had any benefit by it. That the 
teſtator was married on the 2 3 of February, which was eight 
days after the licence, and in a few days afterwards, the 
fortune was paid out of the chamber of London ; and though 
it did not appear, that the Common Serjeant made any report 
about the ſettlement, yet it mult be preſumed that he was ſatis- 
fied with it, and acquainted the court that. it was adequate to 
Leonora's fortune ; becauſe if it had been otherwiſe, the for- 


tune would not have been paid out of the chamber. That it 


appeared by the ſettlement, that Mrs. Frederict's friends took 
care to have an ample proviſion made for her, even beyond her 
Fortune at that time. Her money in the chamber of London 
| was about 8300/7. and ſhe was entitled as one of her father's 
coheirs, to about go/. per ann. in poſſeſſion, and to the rever- 
ſion of about 437. per ann. more after her mother's death. 
The eſtate ſettled by Sir-Fohn Frederick for her jointure, was 
then 330. per ann. and afterwards increaſed to about 59o/. 
per ann. and by the marriage agreement, there was 14,100 /. 
including her own 8300/. to be laid out in a purchaſe of lands, 
for a further ſettlement on her and her iſſue male. So that 
her eldeſt ſon, the reſpondent Sir John Frederick, enjoyed 


above 1300. per ann. under the marriage ſettlement and agree- 


ment, which was not affected by the teſtator's will, or the 
| decree now in queſtion. Great ſtreſs is however laid upbn the 
additional fortune which came to Mrs. Frederick after her mar- 
riage, which is alledged to have been very large ; but this 
was entirely unknown and unexpected at the time of the mar- 
riage, and was many years afterwards recovered by the teſtator 
in a ſuit againſt her mother, and amounted, above the charges, 

| | to 
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to no more than 34807. and all that he received hefides, was 
100/. per ann. including taxes, out of the real eſtate which 
fell to her by the death of her mother and ſiſter, about ſixteen 
years before his death. So that the proviſion made for her 
upon the marriage, appeared to be adequate not only to the 
fortune which ſhe then had, but even to Abet oe lter erde 


became entitled to by JocWeAt.. 


Further ; it was apprehended, that the decree was not war- 
ranted by any precedent, and had extended the power of a 
Court of Equity farther than has been uſually done ; it being 
in the matter of a local cuſtom, which it is not uſual for a 
Court of Equity to enforce. But ſhould it for argument 
ſake, be taken for granted, that the teſtator's being made free 
of the city of London was part of the marriage agreement; yet 
he being now dead, it was become impoſſible that he ſhould 
be ſo; and it appeared ſtrange, that a Court of Equity ſhould 
conſider a man to be a freeman of London as to one particular 
purpoſe only ; v2. to reſtrain him from diſpoſing of his per- 
ſonal eſtate as he had thought fit to do by his will; the incon- 
veniences of which were found to be ſo great, that by a ſtatute 
11 George I. ſuch who are actually freemen of the city, are 
now in a great meaſure ſet free from ſuch reſtraint. It would not 
ſurely be infiſted upon, that the teſtator in his life-time, could 
by virtue of this pretended agreement, haye claimed or enjoyed 
any of the real privileges and advantages of a freeman of the 
city of London; and therefore it would be ſtrange to ſay, that 
now he was dead, his perſonal eſtate ſhould be ſubje& to the 


cCuſtom of the city, of which, for the improvement of that 


eſtate, he could enjoy none of the privileges while alive. Nay, 
it might be queſtioned, whether by the ſettlement made pre- 
vious to the teſtator's marriage, his widow was not barred of 
any cuſtomary ſhare of his perſonal eſtate, even though he had 
actually been a freeman. That the decree being abſolute, and 
the appellant being an infant at the time of its being pro- 
nounced, and no day being given him to ſhew cauſe after his 
coming of age, it was in that reſpe& erroneous. That after 
ſo great a length of time, the teſtator might have reaſon to 
apprehend, that he was under no obligation to become a free- 
man of London, and might thereby preſume that he had' no 
occaſion to lay out his perſonal eſtate in the purchaſe of lands; 

2 upon 


1 
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upon which if he had ſo done, the cuſtom of London could have 
had no effect. 


' 


Upon the hearing of the cauſe, the e produced the 


two following orders of the Court of Aldermen; viz. \ 


«© 1676. Novemb. 14. Ordered, That Mr. Frederick and 
« Mr. Peake, having neither of them taken their freedoms of 


this city, notwithſtanding ſeveral engagements by them 


* heretofore made in this court, be warned to appear before 
te this court on Thurſday next. 1678. January 14. 
Ordered, That Mr. Frederick and Mr.  Normanſell have notice 
eto appear before this court, on this day ſe'nnight.” They 
alſo produced the order before ſtated, of the 1 5th of March, 
1680, and from theſe ſeveral orders would infer, that the 
propoſal of the Court of Aldermen to the teſtator for taking his 
freedom, at the time when they gave him the licence to marry, 
was intended for his wife's benefit ; and that his promiſe ſo to 
do was part of his marriage agreement, and of the condition 
of the licence. - But it did not appear, that the teſtator 
attended the court upon either of the two firſt orders, and it 
was preſumed he did not ; nor did it appear, that he had any 
notice to attend upon the day that the laſt order was made. 
And tho', upon debate of the matter, the Court of Aldermen 
declared their opinion, that upon the teſtator's not having 
taken his freedom according to his promiſe, his wife, if ſhe 
ſurvived him, would not by the cuſtom of London be entitled 
to the thirds of his perſonal eſtate ; yet they did not declare 
their opinien, that this promiſe was part of his marriage agree- 


ment, or of the condition upon which the licence was granted 


him to marry : For in that caſe, the court had a power of 
puniſhing him by fine and impriſonment at their diſcretion ; 
and would no doubt have executed that power, as they did in 
the caſe of the marriage of Ann Mareſcoe, the ſiſter of Leonora, 
when they fined David Ganſell 1500/. and committed him to 
Newgate till it was paid, for marrying her without the conſent 
of the court; and they alſo committed Facob David to New- 
gate, who married the mother, Gan he paid a fine of 2000/. 


for giving the ſaid Ann in marriage. But after all their debate 


upon this caſe, they were ſo well fatisfied that the making a 


ſuitable ſettlement on Leonora was the Ingo condition of their 
Vor. IV. G | 
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licence to the teſtator to marry her, and. that the promiſe of 5 
taking up hie freedom was. but collateral; that the only order 
they made was, to refer it to the Recorder and Common Ser- 
jeant, to ſee; if tlie ſettlement and marriage agreement were 
made according to, the direction and intent of the court. And 
after this, nothing further was, done in the. matter, either 
by the Court of Aldermen or any of Leonora's relations on her 
behalf, till the time of the teſtator's death, which was forty. 
years afterwards ; and even tho' there were ſuch unhappy dit-. 
ferences Ferres: him and her, as have been . ſtated. 


A blugd} 7 91 £11! 

But the 3 ve thought fit to ay why three objeQtions. | 
to this appeal: I. That ſeveral. parts of the: teſtator's perſonal. 
eſtate,” which they. ] have reſpectively received under the decree, 
have been fince ſettled upon the. reſpective marriages of the 
teſtator's daughters ; 3. and that part of what the widow, in her, 
life-time,, gave to the reſpondent, Sir Jobn Frederick out of her 
ſhare, which was allotted to her under the decree, was ſettled 
upon his marriage; and that it would be a great hardſhip te 
bregk into theſe, ſettlements. . That Sir Thomas Frederick,” 
the appellant” 8 late father, had done many acts whereby he teſti-. 5 
fied his, conſent. to, and approbation of, the decree. And III. 
That's the appellant: himſelf, fince he had attained the age of 22, 


180 4 


; had f dert nified his conſent to the decree, and the reports and 
e 


proc lings ſubſequent thereto, by his moving the Court of 4 
Chancery": for an G to have his ſhare e to bim. E 
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To.” Teer to. the firſt. objeftion, it OY id, that ae 
done ſubſequent to the decree: during the appellant' 8 infangy, 


A 25 44 - 


by any agreements. made between the reſpondents, could alter or 
vary the juſtice of the caſe, from what it was when the, decree. 


Was ; pronounced ; but that with regard to the appellant, the 


merits of the caſe muſt be conſidered as they appeared to be at 
the hearing of the cauſe: : And the rather, as all the reſpondents 
very well Knew, that the decree under which they had their 


7 1141 


diſtribution, contrary to the teſtator 8 will, Was made againſt the 
appellant, then an infant ; 3. and that tho no day was given! Jim 
to ſhew cauſe againſt it, after he ſhould- come of age, yet that 
he would nevertheleſs have the liberty of an appeal againſt it, 


8 
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appear to be juſt and right. But however, the appellant volun - 
tarily offered, that ſuch parts of the teſtator's"eſtate, diſtributed 1 
under the decree, as upon the reſpective marriages of the reſpon- 
dents his daughters, ſhould appear to have been really and bona 
fide ſettled to the uſe of their reſpective huſbands and children, 
and ſuch part thereof as was given by Lebnora, his widow, in 
her life-time, to the reſpondent Sir John Fiufrics, or einri- 
buted to him under the decree, and ſhould appear to have been 
really and bona fide ſettled on'his marriage for the benefit of his 
wife and childten, ſhould remain and be enjoyed according to 
ſuch reſpective ſettlements ; provided, that this offer ſhould be 
without prejudice to'the appellant, in relation'to the reſt of the 
eſtate in queſtion.” By this conceflion of the appellant, a con- 
fidetable part of the teſtator's eſtate would remain to the reſpon- 
dents his daughters; and the reſpondent Sir Fohn would retain 
theteout 1,0007. per ann. contrary to the teſtator's will, beſides 
above I „300 J. per ann. which he enjoyed Under the teſtator's 
marriage ſettlement, —So far was the appellant from bein S defir- | 
ous of breaking 'thro' any of thoſe ſettlements which had been 
* pectively made on good and valuable cdnfdetations, altho' | 
e conſitlered it as parting with ſo much of His own eſtate, — 
1 to the ſerond objection it was ſaid, that as to any acts done 
by the appellant” 8 late father, which might imply Jag conſent 
to, or approbation of, 1 ; nothing cou d thenee be 
inferred, to Prejudice the right of the appellant to any part of f 
the eſtate given him by the will of the teſtator his grandfather. 
And as to the 7hird objection it was inſiſted, that the appel- 
lant's moving the Court of Chancery for ſuch part of his' Brand- 
father's Ws as femained f in the Hands of his executor: could 
not be conſtrued into any approbation of the decree; becauſe 
ſo müch was certainly due to the appellant in all events, and 
might be received by him without prejudice to his controvert- 
ing He decree as to the reſidue. b "Beſides, the appellant was but 
nah teturned, from his travels abroad, and was unacquatütell 
with the circumſtatices of the caſe; but afterwards' apprehiend- 
ing hitn ſelf aggrieved by the decree, the order” made upon that 
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Ne ſubject to their approbation, and to be varied and altered as they 
Es thought proper. That they were conſidered by all parties only 
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as propoſals, and eſpecially by Sir Jobn Frederick and his ſon, 
and therefore Sir Fohn offered to make up and enlarge the ſame 
to the ſatisfaction of the court; and this was the ſtronger, 
becauſe the relations had no power to diſpoſe either of the per- 
ſon or fortune of the orphan, without the conſent of the court. 


That theſe ſettlements, conſidered by themſelves alone, would 


appear to be defeCtive in value with regard to the portion, as: 
well as in not providing for younger children; and to he in 
no degree equal to a ſettlement, which was proved in the cauſe. 
to have been required by the Court of Aldermen, and to have 
been accordingly made, upon the marriage of Mr. Leukner 
with Jane, one of Leonora's ſiſters, and whoſe portion was no 
more than equal to hers ; and the eſtate which was now came 
to the reſpondent Sir Jobn under theſe ſettlements, was not 
worth near ſo much as the fortune which his father acknow- 
ledged to have received with Sir Jobn s mother, viz. 265, o00 l. 
It was reaſonable, therefore, that the Court of Aldermen ſhould 
infiſt-upon the promiſe to take the freedom, as well to ſecure a 
proviſion for the younger children, as to increaſe that which 
was propoſed to be made by the ſettlement for the wife and the 
eldeſt ſon of the marriage ; and the licence to marry was granted 
upon that expreſs promiſe. That this promiſe was evidently 
part of the marriage agreement, becauſe. it was made in open 
court, upon application for licence to marry, and was entered 
in the ſame act of court with ſuch licence and the direction of 
the court touching the ſettlement, which altogether conſtituted 
one entire and compleat agreement; and Thomas Frederic, by 
deſiring afterwards at the ſame court to be admitted to his 
freedom, further confirmed his firſt engagement: That this 


contract was tranſacted in the moſt ſolemn manner, and made 


upon the moſt meritorious conſideration, and being made upon 
the marriage of an orphan, oyght to receive the moſt liberal 
conſtruction in favour of her and her children: Beſides, it was 
juſt and reaſonable in itſelf, and being a promiſe made in a 


court of record, was ſtronger than if a covenant for that pur- 


poſe had been inſerted in the deeds. That all agreements made 
upon a valuable conſideration, are, in equity, conſidered as per- 
formed at the time, when, according to the tenor of them, 
they ought to have been performed, and are deemed to have 


the ſame conſequences; becauſe the party contracting, or any 


"affine 
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claiming voluntarily under him, ought not ſto profit by his own W "hi 
neglect or default, nor ſhould thoſe for whoſe benefit ſuch co- 
tract was made, be ſufferers by that default. That the appel- 
lant's attempt to overturn” all theſe ſolemn” proceedings, Was 
the more extraordinary, when it was conſidered, that in lieu 
of tke preſent reaſonable diviſion of the eſtate, under which 
the appellant himſelf had ſo very large a ſhare, he would eſta- 
bliſh his grandfather's will, which bore upon the face of it ſo 

great and unnatural an inequality: And his directing, that even 

the ſmall legacies thereby given to his eldeſt ſon and daughters, 4 

ſhould be upon expreſs.condition of their not conteſting his will. 

either in law or equity, and giving releaſes of all claims upon 

this eſtate, was the more ſevere, becauſe they could have no 

claims upon any other account than this, which they now ſo 

juſtly inſiſted upon, and which was. allowed them by the decreo; 

and ſhewed the teſtator's conſciouſneſs, that there was a foun- 

dation for ſuch claim. That as the decree was juſt in itſelf, 

and agreeable to the rules of equity, ſo it was apprehended to 

have received confirmation from the acquieſcence of all parties 

for near ten years, and alſo from the aſſent of the appellant 

himſelf, upon his applying to the court, after attaining his age 

of 22, for his ſhare of the eſtate under the decree. But if oy 

ſhould now be reverſed, the reſpondents might be ordered to 

perform that, which, by reaſon of their marriage ſettlements 
was become impoſſible, and which would throw themſelves 
and their families into the utmoſt confuſion. If, on the con- 
trary, the decree ſhould be affirmed, every branch of the 
family would remain in the ſame condition they had been in 
for near ten years paſt; the ſeveral marriage ſettlements would 
be in peace, and all perſons claiming under them would enjoy 
the benefits and proviſions thereby ſtipulated. As to the 
objection, that the appellant was an infant at the time of pro- 
nouncing the decree, and yet had no day given him to ſhew cauſe 
againſt it on his coming of age; it was ſaid to be an objection _ 
againſt the conſtant and uniform practice of the court; for all 5 5 
decrees relating to perſonal eſtates and matters of account, where 9 
it is neceſſary to make infants parties, are always abſolute, 
without allowing the infant a day to ſhew cauſe ; and it would | 
introduce the greateſt confuſion to have this method broke into. 
But this objection was ſtill more extraordinary in the preſent 
caſe, where the appellant, long after attaining his age of 21, 
Had applied for and obtained an order to carry the decree into 

Vas. IV. H 


execution 


95 
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N execution. It was therefore hoped, that the decree would be 
22 affirmed, and the v diſmiſſed with nn | 
ee | Acwehebm men after hearing counſel on this appeal, it was 
. ORDERED and ADJUDGED; that the ſame ſhould be diſmiſſed; 
af he. and the decree, reports and orders therein complained of, af- 


firmed : And it was further oRDERED, that the appellant ſhould 
pay the reſpondents Sir Jobn Frederick, Thomas Powell and his 
wife, and Rumney Diggle and his wife, 200/. for their coſts. 


Jan, Vernon, Widow, Executrix and 


Cale 3. 


Die of Thomas Y ernon, Eſq; Te 5 ellant. 7 


George V ernenz Eſq; and Sir Charles) 
Vernon, Kut. Brothers of the ſaid | 
"Thomas Vernon, and Charles Vernon FReſpondents. 
and Thomas Vernon, Infants, the wo || 


Sons of the ſaid Sir Charles Vernon, 


1 


; 24th March, 1731. 
2 Wms. 594. E N RY Vieriibn made his will at Aleppo the 2 z 5 Sep- 


—— tember, 1691, whereby he gave ſeveral legacies, and after 
3 8 payment thereof, and of his debts and funeral charges, he be- 
queathed the reſidue of his eſtate, and appointed his executor in 
the words following, viz. © Item, I give and bequeath the 
remaining part of my eſtate, goods, moveables, and what- 
*ſoever elſe by any kind of right or title may belong, appertain 
or appear due to me, to my dear brother Thomas Vernon; but 
*in caſe he ſhould die without heirs male of his body, I do in 
e ſuch caſe give and bequeath this legacy of the remaining 
* part of my eſtate, to be equally divided between my brother 
George Vernon and my brother Charles Vernon. — I make and 
4 ordain the 6 Thomas Vernon, my dear brother, to be my 

« full and only executor ; but in caſe of his mortality, I do 

<* appoint my honourable father Sir Thomas Vernon my ſole 
.** executor, requiring either of them, in the name of God, to 
ſee this my will and teſtament performed as aforeſaid.” 


This 


Cafes in parlament. 


This will the teſtator wrote with his own hand ; and by a 
codicil written alſo with his own: hand under his will, and 
dated the 25th of January, 1692, he gave ſome other Jegacies, 


and confirmed his ſaid will in every particular. And on the 
14th of November, 1694, he made another codicil, wh by 


he gave ſeveral other legacies, and confirmed his will and firſt 
codicil. 5 


From the time of making this will and codicils, the teſtator 
continually reſided at or near Aleppo; fo that he had no oppor- 


tunity of taking proper advice upon the form. of his will, and 


on the 18th of November, 1694, he died at Aleppo. 


Soon after the teſtator's death, Thomas Vernon, his brother, 
proved the will and cadicils, and poſſeſſed himſelf of the teſta- 
tor's eftate and effects; and after payment of his debts, legacies 
and funeral EXPENCES, the ſurplus amounted to above 10,0007. 


Thomas Vernon being afterwards about to marry. the appellant, 
and being conſcious how great a ſum of money he had received 
under his brother's will, and intending, in caſe he ſhould have 


no heirs male of his body, to make ſome proviſion for the 


reſpondents, and thereby, in ſome meaſure, anſwer the teſtator 


Henry's intent, expreſſed in his will; he therefore included the 


reſpondents George Vernon and Sir Charles 0 in the articles 
made previous to that marriage. | 


And accordingly by arbieles of agreement, dated the 6th of 


September, 1695, between Sir Thomas Vernon and Jobn Weſton, 


Eſq; of the firſt part; the ſaid Thomas Vernon and the appellant, 


by her then name of Jane Stile, of the ſecond part; and Job 
Dibble and Anne Stile, ſiſter of the appellant, of the third part; 


reciting, that a marriage was then intended between the ſaid 
Thomas Vernon and the appellant, with whom he was to have 
a portion of 1,500/. in money, and that the appellant's uncle 
John Stile, Eſq; had, by his will, deviſed to her his lands in 
or near Cranly and Cobham in Surry, which were agreed to be 
conveyed to the uſe of the ſaid Thomas Vernon for life; remain- 
der to' the appellant for life; remainder to their firſt and other 
ſons in tail male ; remaindet e daughters in tail, as tenants 
in common; remainder to ight heirs of the ſaid Thomas 

| . Vernon: 


gs , — : — E 
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PR Nen: He che ſaid Themas Fernon- coveaanted for himſelf 


1731. 


and his heirs with Mr. Dibble, that he would, within four 

years after the marriage, purchaſe the inheritance in fee ſimple 
of ſome manors and lands within 50 miles of London, or lands 
within the county palatine of Chefter, which had formerly been 
in the family of the Yernons, of the clear yearly value of 350/. 
and ſettle the ſame to the uſe of the ſaid Thomas Vernon for 
life, fans waſte ; remainder to Dibble and his heirs, to preſerve 
the contingent eſtates; and after his death, as to ſo much of 
the premiſſes ſo to be purchaſed, as ſhould be of the value of 
150/. per ann. to the uſe of the appellant for her life for her 


Jointure, and in bar of her dower and cuſtomary part of his 
eſtate, as he was a freeman of London; and as to the reſidue of 


the premiſſes fo to be purchaſed, to the uſe of Dibble, his 


executors and adminiſtrators for gg years, if the appellant ſhould 


ſo long live, in truſt for the appellant for her life; remainder 
of the whole eſtate, to the firſt and other ſons of the ſaid 
Thomas Vernon and the appellant in tail male ; remainder to 
the heirs male of the body of the ſaid Thomas Vernon; re- 
mainder to the reſpondent George Vernon for life, ſans waſte ; 
remainder to his firſt and other ſons in tail male; remainder to 
the reſpondent Sir Charles Vernon, for his life; remainder to 
his firſt and other ſons in tail male ; remainder to the right 
heirs of the ſaid Thomas Vernon. —— But the 99 years term 


Das to be void, if the appellant, when ſhe came of age, did not 


ſettle her own lands to the above uſes. 


The marriage was ſoon afterwards ſolemnized, and Mr. Vernon 
purchaſed manors and lands of inheritance of a conſiderable 
yearly value at ſeveral times, and particularly an eſtate in the 


county of Cheſter, which had formerly been in the family, 


and was then about the value of 350/. per ann.; but he never 
ſettled theſe lands, or any other lands whatſoever, to the uſes of 
the articles. 


On the 26th of Fune, 1723, the ſaid Thomas Vernon made 
Bis will; and thereby deviſed all his real and perſonal eſtate to 
the appellant, ſubje& to the payment of his debts, and 5000/. 


a- piece to his three daughters, and appointed Her ſole execu- 


On the 26th of Auguſt, 1726, he died without iſſue 


trix. 


; male, leaving three daughters » Fane, Arabella, and Matilda 5 


2 and 
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and ſoon afterwards the appellant proved. his will, and entered Any 


upon all his real eſtate, of a very great yearly value, and poſ- 
ſeſſed herſelf of his perſonal eſtate, to a conſiderable amount. 


The reſpondents —— and Sir Charles Vernon then applied 


to the appellant, and defired ſhe would, in a reaſonable time, 
either make a ſettlement of lands to the value of 3 ol. per ann. 
out of thoſe which were purchaſed by Mr. Vernon in his life- 
time, and deviſed to her by his will ; or purchaſe and ſettle 
other lands of the like value, according to the articles: This 
ſhe at firſt ſeemed willing to do, and accordingly her brother- 
in-law. Mr. Hornby, by her direction, wrote a letter to the 
| reſpondent, George Vernon, dated the 1cth of September, 1726, 
containing this paragraph; v22. C As to the marriage articles, 
„ ſhe ſays ſhe was directed by Mr. Vernon to comply with 
« them in a convenient time.” And on the 2d of November 
following, the appellant herſelf wrote a letter to the reſpon- 
dent George Vernon, promiſing to make the ſettlement, as 
*« the knew it was firſt intended, and that ſhe was taking all 
be proper meaſures to do it as ſoon as ſhe could; and that if 
there was any eſtate that lay near the reſpondent George 
Vernon, that ſhe could have upon reaſonable terms, ſhe 


_ « ſhould always chuſe to do what ſhe thought to the advantage 
10 of them both. 3 


66 
46 


46 


But the appellant afterwards refuſing to perform theſe Pro- 
miſes, the reſpondents in May, 1727, exhibited their bill in 
/ the Court of Chancery againſt her and Mr. Dibble, praying that 
the appellant might be decreed to ſettle ſome of the land 
already purchaſed, of the value of 350/. per ann. or to purchaſe 
other lands of that value, and ſettle the ſame to ſuch uſes as were 
fill  ſubfiſting i in the marriage articles, 1 | 

> bn . 

To this bill the appellant put in her anſwer; and thereby 
admitted aſſets of her huſband more than faſſicieur to ſatisfy 
his debts, funeral charges, and daughters portions, and the 
demands of the reſpondents, in caſe the Court ſhould be of 
opinion that they had any Tight thereto; but inſiſted, that ſhe 
ſhould not be obliged, in prejudice of the faid Thomas Yernon's 
children, to nn any ſuch ſettlement as was s prayed by the bill. 


„ 


„ (a wart 


1731. 
— 


C. Talbot. 


N. Fazaker- 
ley. 
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Iſſue being joined, and witnefſes examined on both ſides, | 
the cauſe came on to be heard before the Lord Chancellor King, 
on the 8th of May, 1731 ; when his Lordſhip declared, that 


the articles ought to be. carried into execution, and that lands 


of the value of 350 J. per ann. ought to be purchaſed and 


ſettled to the uſes mentioned in the articles, which were ſtill 
ſubſiſting; and decreed, that the appellant, who had by her 
anſwer admitted aſſets of her teſtator, ſufficient to anſwer the 
reſpondents demands, ſhould, with the approbation of the 
Maſter, purchaſe lands and tenements of the yearly value of 
3507. according to the deſcription in the articles mentioned; 
and ſhould likewiſe, with the approbation of the Maſter, ſettle 
the fame to ſuch of the uſes and truſts mentioned in the articles | 
as were then ſubſiſting, ſo far as the death of parties would 
admit. The purchaſe was to be made in the names of truſtees, 
to be approved of by the Maſter, and any of the parties were at 


liberty to propoſe a purchaſe or town before the Maſter, for 


the purpoſe foreſaid. 


From this decree the preſent appeal was brought ; and on 


behalf of the appellant it was inſiſted, that neither Henry 
Vernon's eſtate, nor the advancement of Thomas Vernon by his 
father, were any conſideration for the limitations in the articles 
to the reſpondents ; nor ought the appellant to be prejudiced 
by any letters written by her ſince her huſband's death, when 
ſhe was under great affliction, and utterly ignorant of the law. 
That theſe limitations to the reſpondents were merely voluntary, 
the reſpondents George and Sir Charles Vernon being no parties 
to the articles, nor did any conſideration move from them, or 
any other perſon on their behalf. That tho” Sir Thomas Vernon 
the father was a party, yet there was no covenant moving from 
him, not ſo much as one acre of land, or a ſhilling in money, 
tho' the ſaid Thomas Vernon was then his eldeſt ſon ; nor was the 
covenant of Thomas made with his father, but with Dbdle, Who 
was a relation of the appellant. That altho' Thomas Vernon 

lived above 30 years after the articles, yet he was never deſired 
by any of the reſpondents to make the ſettlement, nor did he 
ever think himſelf obliged to make any ſettlement on them ; 
and it would be a very great hardſhip- upon the appellant and 
her children to be now obliged to make it. That if the ſettle- 
ment had been made by Mr. Vernon in his life-time, he would 
have 
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have been tenant in tail, and conſequently, by ſuffering a reco- 
very, might have barred the remainders limited to the reſpon- 
dents, whenever he had thought proper. And, that the reſpon- 


dents being merely volunteers, were not, under the circumſtances 


attending this caſe, entitled to any ee or relief in a Court 
of Equity. 


On the other fide it Was urged, that Henry Vernon made his 
will in a place, where he could not have proper advice and 


aſſiſtance to make it agreeable to the forms of law; but his 


intention was clearly expreſſed, that his perſonal eſtate ſhould be 
ſo diſpoſed of, that it ſhould go to his youngeſt brothers the 
reſpondents George and Sir Charles Vernon, in caſe of the death 
of 'their elder brother Thomas without male iſſue ; and a Court 
of Equity will always purſue the intent of a teſtator, if it 
appears clear in his will, as far as it can be carried into execu- 


tion. But if the teſtator's intention in this caſe could not be - 


directly fulfilled, yet as it appeared that there was time more 
than ſufficient after his death, for Thomas Vernon to receive 
the news of it and an account of his eſtate, before the making 
of his marriage articles; it was to be preſumed to be part of 
the confideration for the remainders thereby limited to the 
reſpondents George and Sir Charles Vernon. And as Sir Thomas 
their father inſiſted upon that limitation, and afterwards 
declared that it ſhould never have been a match, if the appellant 


and her friends as well as Thomas Vernon had not agreed to make 


the ſettlement in that manner; the father thereby contracted 
for a benefit to the other branches of his family, Beſides, it 
appeared in proof, that this marriage was propoſed in the life- 
time of Henry Vernon, but rejected; and after his death, by 
by whom the eſtate came, was agreed to; ſo that it could not 
be called voluntary, but was part of the marriage articles. As 
to a pretence mentioned in the appellant's anſwer, that Sir 
Thomas Vernon's promiſe to give the rectory of Farnham to his 
ſon Thomas, was the conſideration of his including his brothers 
in the articles, it was totally without foundation ; for it was 
proved in the cauſe, that Sir Thomas Vernon often declared, 
that as the parſonage was given to him being a younger brother, 
he Louie give it to a younger ſon: And it appeared by a letter 

from Thomas Vernon to his father, dated the gth of April, 


1797, that he Knew his father had by his will deviſed this 


2 rectory 


1731, 


P. Yorke. 
T.Lutwyche. 
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rectory to the reſpondent George; and inſtead of inſiſting upon 
any promiſe of its being given to him, he made it his 
humble defire to his father, that he would deviſe the ſame to 
him upon his paying 13 years value for it; and in his letter 
propoſed the form of a codicil for that purpoſe. Accordingly 
Sir Thomas, after being greatly importuned by his ſon Thomas 
on this ſubject, did by a codicil give this rectory to him, upon 
condition of his paying the reſpondent George 14 years value 
for the ſame; but this condition not being complied with, the 


rectory remained to the reſpondent George. Admitting however, 


DxcrEE 
affirmed, 
Jour. vol. 24. 


P- 


that if the teſtator Thomas Vernon had made a ſettlement pur- 


ſuant to the articles, he might afterwards have defeated the 


limitations by a common recovery; yet as he did not think fit 
to do ſo, his covenant remained in force, and the appellant 
as his deviſee and executrix ought to perform the ſame; 
eſpecially as ample proviſion was made for all his daughters, 
and as the appellant was to have an eſtate for life in the lands 


to be purchaſed, and as ſhe had admitted a ſufficiency of aſſets. 
But, ſuppoſing it to be only a voluntary covenant on the part 
of the teſtator Thomas Vernon, to make the purchaſe of 350 I. 


per ann. mentioned in the articles, yet it would affect his 
aſſets ; and he having charged his real eſtate with the payment 
of his debts, and the appellant having admitted aſſets, it was 
but the ordinary juſtice of the Court that the covenant ſhould 
be ſatisfied out of aſſets, ſince there was indiſputably enough 
to ſatisfy all other creditors. It was therefore prayed, that the 
appeal might be diſmiſſed, and the decree affirmed. 


 ACcoRDINGLY, after hearing counſel on this appeal, it was 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decree therein complained of, affirmed. 


Wilkam 


Caſes in Parliament. 


William Borough, Clerk, - - Appellant. 


Sir Francis Whichcote, Bart. and * 
Harding, Eſq; d 5 Reſpondents. 


17th April, 1732. 


HERE is and hath been, time out of mind, at Latimers, 

in the pariſh of Cheſham in the county of Bucks, a 
chapel of caſe, of which the Lords of the manor of Latimer 
have always nominated the Chaplains ; and in the faid pariſh 
of Cheſham, there are two diſtinct rectories or parſonages impro- 
priate, the one called Cheſham Woborne, and the other called 
_ Cheſham Leicęſter, with two diſtinct vicarages thereto belonging. 


In the 14th year of the reign of King John, a compoſition 
or agreement was made between the abbot and convent of 
Leiceſter, owners of the parſonage of Cheſham Leiceſter, of the 
one part; and Valter Foliott, then Lord of the manor of 
Latimers, of the other part ; whereby it was agreed, “that 
« all the tithes of the demeſnes of the ſaid Walter Foliatt 
« therein mentioned, and all other tithes, oblations and obven- 
tions, of the houſe of the ſaid Walter Foliott, ſhould for 
ever remain to the chapel of Latimers; but that all the 
* other tithes, as well ſmall as others, and the oblations and 
« obventions of all the men of the whole village of Latimers, 
* ſhould for ever remain to the church of Cheſham, which the 
«© canons of Lezcefter poſſeſſed, together with one acre of 


« wheat, iſſuing out of the demeſnes of Walter Foliott, 


<c 


neither of the beſt nor worſt ; and that the Chaplains who 


«c 


«6c 


tenance, out of the grainge of the ſaid SHONE, five quarters 
of good clean wheat yearly.” 


cc 


UD pon the diſſolution of monaſteries, the parſonage of Cheſham 
Leiceſter was granted by the crown to the family of the Aſhfields; 


who conſtantly paid the Chaplain of Latimers for the time 


being, the five quarters of wheat iſſuing out of the ſaid par- 


ſonage yearly ; until Thomas Aſhfield, Eſq; then owner of the 


parſonage of Cheſham Leicęſer, and Mr. Miles Sands, the then 
F K Lord 


* 


adminiſtered in the ſaid chapel, ſhould have for their main- 
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1800 of Latimers, ſome time before the year 16 30, came to an 


agreement, that Mr. Aſhffeld ſhould only pay to the Chaplain 
of Latimers four quarters of wheat yearly ; and that in con- 
ſideration of Mr. Aſpfield's forbearing to receive of Mr. Sands 
the one acre of heat iſſuing out of the demeſnes of Latimers, 
Mr. Sands would give the Chaplain of Lazimers an equivalent for 


the fifth quarter payable by Mr. Aſpfeld. 


This agreement was obſerved for ſome time, till Richard 
Balam, clerk, Chaplain of Latimers, being diſſatisfied with it, 
and claiming the tithe of hay and corn of ſeveral cloſes in 
Latimers, which Mr. Aſhfield had received as belonging to him; 
Balam, in 1630, brought his bill in Chancery againſt the ſaid 
Thomas Aſhjield, as Parſon of Cheſham Leiceſter, and againſt 
Elizabeth Counteſs Dowager of Devonſhire, then Lady of the 
manor of Latimers, and Wilham Dell her tenant ; ſetting forth 


the ſaid antient compoſition or agreement, and praying to have 


the tithes of ſeveral cloſes in Latimers allotted to him, and that 
Mr. Aſh eld, the Parſon of Cheſham Leiceſter, might pay. him 
one quarter of wheat, parcel of the five quarters of wheat 
wherewith the parſonage was charged; Mr. Af/ield having 
only paid him four quarters of wheat yearly, and detained the 


fifth quarter to his own uſe. 


To this pill the defendants put in their anſwers; and 
Mr. Aſhfield by his anſwer, denied that the then plaintiff was 
entitled to the tithe of any of the cloſes mentioned in the bill, 
but that the ſame belonged to him as Parſon of Cheſham 
Leiceſter ; and he admitted, that he, as Parſon of C Cheſham 
Leiceſler, had paid to the Chaplain of Latimers four quarters 
of wheat yearly, and conceived no more wheat was due or 
ever paid to the ſaid Chaplain; but confeſſed, that he had 
then in his cuſtody a paper, intitled, 4 compoſition between the 
Abbot of Leiceſter and Walter Foliott ; which was taken out 
of a book kept by the churchwardens of the pariſh of Cheſham. 


The plaintiff having replied, and iſſue being joined, divers 
witneſſes were examined on both ſides, and on hearing the cauſe 
on the 27th of June, 1633, before the Lord Keeper Coventry, 
in the preſence of counſel for all parties, except the Countels 


of Devonſhire, who made default, the court. was of opinion, 
Wn 1 . that 
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that the demeſne lands of the manor of Latimers ought to be 
charged with the payment of tithes to the Chaplain of Lati- 
mers, as antiently they had been ; for diſcovery whereof, a 
commiſſion was ordered to iſſue, directed to Henry Bulſtrode, 
Edmund Waller and Thomas Hampſon, Eſqrs. to conſider of the 
proofs then taken, and to examine ſuch other witneſſes as ſhould 
be produced by either party ; and thereon, and on view of the 
lands, to ſet out and diſtinguiſh what particular lands were 
tithable to the plaintiff or defendant Aſhfield reſpectively, and 
finally to determine all matters in variance between the parties, 
as well touching the ſaid tithes, as concerning the one quarter 
of wheat yearly, parcel of five quarters claimed by the plaintiff 
from the defendant Aſhfield, and the arrears thereof; the court 
conceiving, that the defendant's compolition with Sands ought 
not to prejudice the plaintiff, in caſe he ſhould make it appear 
to the commiſſioners to be an antient duty ; the court alſo left 
the defendant 4/hjield to make proof before the commiſſioners, 
touching the acre of wheat claimed by him ; and upon return 
of the commithoners certificate, ſuch further order ſhould he 


taken as ſhould be juſt, 


A commiſſion iſſued courage 3 Mr. Bulſirode, Mr. 


Waller and Mr. Hampſon, the three commiſſioners, examined 


ſeveral witneſſes and made their certificate, taking notice of 
the antient compoſition between the Abbot and convent of 
Leiceſter and Walter Foliott, in the reign of king Fohn ; and 
after certifying their opinions, touching the tithes claimed by 
the then plaintiff out of the demeſne lands of Latimers, they 
| farther certified, that they conceived that the one quarter of 
wheat claimed by the then plaintiff, and the arrears thereof, 
were due to the plaintiff, which arrears they valued at 91. and 
that the defendant Aſbfield ought to have yearly one acre of 
wheat out of the demeſne lands of Latimers, which acre was 
not to be of the beſt, nor of the worſt, but aa to be 
allotted yearly to hi m. 


Upon hearing the cauſe on the 25th of January, 1633, on 
this certificate, and the proofs taken by the commiſſioners, the 
Court of Chancery decreed, that the plaintiff and his ſue- 
ceſſors ſhould quietly enjoy the tythe of the ſeveral cloſes therein 
mentioned; and that the defendant Afpjfield ſhould pay to the 


pang 
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1 plaintiff the 91. for the arrears of the one quarter of whe at, 

3 parcel of the five quarters claimed by the plaintiff, and that the 
defendant Aſhfield, his heirs and aſſigns, ſhould alſo pay to the 
plaintiff and his ſucceſſors for ever, yearly, the ſaid five quarters 


of wheat. 


Pn 2 24 — i. r * 


7 

| 

: 

ik 
* 
208 


1 
1 
" 
' 
N 


5 
o 
+ 
4 
2 
. 
\, 
p 
. 


— " 
— . 


cc 


By another order made in the cauſe on the gth of May, 
1634, upon the motion of the defendant Aſpfield's counſel, 
alledging, that inaſmuch as by the compoſition made between 
the Lord of Latimers and the Abbot of Leiceſter, the one 
ſhould have five quarters of wheat yearly, and the other ſhould 
have an acre of wheat out of the demeſnes of Latimers, nei- 
ther the beſt nor worſt; and ſeeing the Parſon had no remedy 
for his acre, but by detaining his five quarters, and praying 
that the defendant might detain the five quarters til] he had 
an allowance for the one acre of wheat ; it was ordered, that the 
Counteſs of Devonſhire ſhould have notice thereof, to the end 
ſhe might ſhew cauſe the firſt day of the then next term, why 
ſhe ſhould not allow the acre of wheat out of Latimers to Mr. 


Aſhfield. 


It does not appear that any further proceedings were had in 
that cauſe ; but it is ſuppoſed, that an agreement was made ſoon 
after the laſt order, between Richard Balam, the plaintiff, and 
the Counteſs of Devonſhire and Mr. A/bfield, that Mr. Aſhfield 
mould pay to Richard Balam four quarters of wheat yearly, or 
81. per ann. in lieu thereof, and that the Counteſs of Devon- 
ſhire ſhould pay to Balam 40s. a year, in lieu of the quarter 
of wheat due to him; and that in conſideration of her paying 
the 40s. per ann. to Balam, Mr. Aſhfield would diſcharge her 


of the payment of the one acre of wheat, due to him out of the 
demeſnes of Latimers. 


This agreement or manner of payment, was obſerved many 

years, during the times of ſeveral ſucceeding .Chaplains and 

Lords of Latimers, and all the life-time of Sir feremy Which- 

| cote, Bart. who purchaſed the parſonage of Cheſham Leiceſter 

( of Mr. 4/hjield; and upon the death of Sir Jeremy in 1677, 

4 the parſonage came to Sir Paul Whichcote, his ſon and heir, who 
i all along paid to the Chaplains of Latimers 81. a year in lieu 
| of the tour quarters of wheat; and the Lord of Latimers, for 
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che time being, alſo conſtantly paid to the Chaplains 40s, a year, 
in lieu of the fifth quarter of wheat. 


On the death of one Mr. * in 1703, the appellant was 
appointed Chaplain of the chapel of Latimers, where he duly 
performed divine ſervice, and received yearly from Sir Paul 
Whichcote, or his tenant of the parſonage, from 1703 to 1708, 
the 8/7. per ann. in lieu of the four quarters of wheat, and 
he alſo received from the Lord of the manor of Latimers, 40s. 
in lieu of the fifth quarter of Wheat. 


But in 1709, the appellant and Robert Gainsford, the leſſee 


of the par ſonage under Sir Paul Whichcote, and who uſually 


paid the appellant the 8. per ann. in lieu of the four quar- 
ters of wheat, and had the ſame allowed him in his accounts 


with Sir Paul, having a diſpute about the diviſion of their tyth- 


ing, Gaingford declared he would not pay the appellant the 


8/. per ann. any longer, without being compelled to it by 


law, tho' he at the ſame time acknowledged it was the appel- 
lant's right, but kept the arrears in his hands; and in order to 
encourage Sir Paul to conteſt the juſtice of the appellant's 
demand, Gamsford undertook to bear the whole expence of 
any ſuit which the appellant ſhould bring againſt Sir Paul, and 
for that purpoſe gave a note under his hand to Sir Paul, dated 
the zd of December, 1713, whereby he promiſed to pay to the 
Chaplain of Latimers the ſum of 25/. if it appeared he was 
entitled to the ſame, and to indemnify Sir Paul from the pay- 
ment thereof, and from all damages, coſts or charges by reaſon 
of the non-payment thereof; and if it ſhould not appear to be 
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due to the Chaplain of Latimers, , then he promiſed to pay the —— 


25/7. to Sir Paul on demand; and Sir Paul afterwards ſuffered 


Gainsford to keep in his hands the 84. per ann. till 1719, about 
which time Garnsford died, the arrears whereof to that time 


amounting to 88. and the reſpondent Sir Francis Whichcote 
then being owner of the parſonage of Cheſham Leicefter, he 
prevailed on Ann Harding, the repreſentative of Gazmsford, to 
pay him the 884. for which he gave the following receipt, vis. 
February 11, 1719, Received then of Mrs. Ann Harding, 
** adminiſtratrix of Mr. Robert Gainsford, deceaſed, by the 
hands of Mr. Griffiths, the ſum of 8o/. which with 8/7. 


received of Mr. Harding, is in full of money detained by 
Vo l. IV. | . | « Mr. 


— 
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—— Mr. Gainsford in eleven ſeveral years out of the rent, by the 
conſent of Sir Paul Whichcote, my father, on account of a 
* demand made out of his farm by the Chaplain of Eatimers; 
« and whereas the ſaid Mr. Gainsford gave my father a bond 
or note to indemnify him on that account, I do promiſe to 
deliver up and cancel the ſame as ſoon as I go to Qay, where 
« it is, and to indemnify Mrs. Harding on account of paying 
„% me the ſaid money. Francis Whichcote.” 
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Sir Francis having thus received the money, and refuſing to 
pay the appellant the arrears of the 8/7. per ann. from the year 
1708, tho' divers applications were made to him in the moſt 
friendly and reſpectful manner; the appellant therefore, in 
Trinity term 1723, exhibited his bill in the Court of Exche- 

quer, againſt the reſpondent Sir Francis and the ſaid Ann Hard- 
ing, which afterwards, upon her death, was revived againſt the 
reſpondent John Harding, to have the arrears of the four quar- 
ters of wheat yearly payable out of the parſonage of Cheſham 
Leicefter, or 81. per ann. in lieu thereof, paid to him; the appel- 
lant admitting by his bill, that he had all along received of the 
Lord of Latimers 405. per ann. in lieu of the fifth quarter of 
wheat; and alſo to have the appellant's right to the five quarters 
of wheat, confirmed and eſtabliſhed by the decree of the 


Court, 


Iſſue being joined, and divers witneſſes examined, and the 
cauſe coming to be heard on the 26th of November and the 
4th of December, 1730, the appellant offered to read, as evi- 
dence for him, the orders or decrees, and other the proceedings 
in the Court of Chancery, in the old cauſe wherein Richard 
Balam, Clerk, was plaintiff, and T; homas Aſhfield and the Coun- 
teſs of Devonſhire, and William Dell were defendants ; but the 
court were pleaſed to refuſe to ſuffer the appellant to read the 
ſaid orders and proceedings, and ordered that it ſhould be refer- 
red to a trial at law, to be had at the then next aſſizes to be 
held for the county of Bucks upon this iſſue, whether five quar- 
ters, or any other and what quantity of wheat, had been anci- 
ently and yearly due and payable by the Impropriator or 
Impropriators of Cheſbam Leiceſter, or by his or their tenant or 
tenants, to the Chaplain of Latimers for the time being; and 
whether any and what ſum of money had been yearly paid in 

| lieu 
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Neu thereof to the ſaid Chaplain, by the ſaid Impropriator or 
his tenant ; and that after the trial, ſuch further directions 
ſhould be given as ſhould be juſt. 


The trial was accordingly had at the enſuing lent aſſizes, when 
the jury found a verdict for the reſpondents; and the cauſe 
being again heard. on the 21ſt of June, 1731, upon the equity 


reſeryed, the court were pleafed to diſmiſs the appellant's bill 
with coſts, both at law and in equity. 


"I've appellant, therefore, appocted from both theſe . 
inſiſting, that by the old decree and proceedings in the Court 
of Chancery, his right to the five quarters of wheat, payable 
out of the parſonage of Cheſham Leiceſter, was plainly eſtabliſh- 
ed; that decree being founded upon a certificate made by three 
gentlemen of note and character in the county, where the matters 
in queſtion ariſe, and in a cauſe where all the neceſſary parties were 
before the court, and particularly Mr. Aſhfield, the owner of 
the parſonage, whoſe intereſt was thereby bound ; the Court of 


Exchequer ought, therefore, to have permitted this decree and 


proceedings to be read as evidence, and more eſpecially, as the 
reſpondent Sir Francis claimed under Mr. A/feld: And if the 
ſame had been ſo read, there would have been no occaſion to 
direct a trial at law, but the reſpondents, or one of them, ought 
to have been decreed to pay the appellant the arrears of the 8 J. 


per ann. from 1708, and the five quarters of wheat for the fu- 
ture. 


On the other ide it was contended'to be the conſtant and 
known practice of the ſeveral courts of law and equity, not to 
permit any decree or order, made in any other cauſe in any other 
court, to be read as evidence, without firſt producing the whole 
proceedings in ſuch cauſe; that the court might be informed, 
upon what foundation ſuch decree or order had been made, and 
whether the ſame had been fairly obtained upon defence and 
debate of the matter, or ex parte and by ſurpriſe. That the 
appellant did not produce any anſwer of the defendant Aſhfield, 
and there being no recital in the decree; the court could not 
be informed, by any thing but the acts of the then plaintiff, 
what was the matter in diſpute ; whether Aſhfield was at that 
time Impropriator of Cheſham Leiceſter, or whether he put in 
Any anſwer, or made any defence, or whether the decree had 
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been fairly obtained. That it would have 1 unjuſt in the 


court to have permitted a decree, made againſt Thomas Ahfieldy 
to be read againſt the reſpondent Sir Francis M hichcots "ag i 
purchaſor of the rektory impropriate of Cheſham! Leiceſter under 
him, without the appeſlant's firſt ſhe wing that Aſbjield, at the 
time of making the decree, was ſeiſed of the rectory, "and that 
he 'was appriſed of the ſuit, and had made his defence? Pör 
if the court had permitted this decree to be read, it could ha 
been no evidence againſt the reſpondents, or aly charge upon 
the rectory, without ſhewing that Aſhfield was, at that time; 

Impropriator. Beſides, it having been obtained near 100 years 
ago, the appellant ought to have ſhewn a ſubmiſſion thereto, 


and a continuance of payment by the ſeveral ſucceeding Impro- 


priators, to the ſeveral ſucceeding Chaplains, in order thereby to 
have eſtabliſhed his right. But as he failed to do this, the 
directing the iſſues was very proper, even if the decree had 
been read, and the moſt that the appellant could have expected. 

That if the decree had been proper evidence in equity, it would 
have been ſo at law, and the appellant might have oled and 
had 1 the full benefit of it at the trial ; but he did not attempt to 
read it there, from a ſenſe of its not being proper evidence; and 
therefore had no cauſe to complain of any injuſtice done him, 
or of a verdi& againſt evidence. That the directing iflues 
„nch otters of fact, of which the court has any doubt, 
' is uſual and proper, in order to inform the court of ſuch facts as 
are neceſſary to be aſcertained ; and as the court had, in this 
caſe, directed iſſues which had been found againf# the appellant, 
it was inſiſted, that the diſmiſſion of his bill with coſts Was 


right, and ought to be affirmed. 
TEEN ASC] YE. 4 WANN 
Bur after bearing counſel on this appeal, i it was ORDERED 
and ADJUDGED, that both the decrees complained of ſhould 
be reverſed : And it was declared, that- five quarters of Wheat 
were yearly due and payable,” and of right ought to be paid 
to the Chaplain of Latimers, out of the rectory of r 
Leiceſter, in ſuch manner as the ſame were claimed, by 
appellant in his original bill; but inaſmuch as he adypitt 
that he had in fact received 495. per ann. from the Lord of 
Latimers, in ſatisfaction of one quarter of wheat, parcel, of | 
the ſaid five quarters, payable yearly as aforeſaid ; and. a8 it 
appeared, that during the five years the ä was paid his 
demand, : 


Caſes in Parliament, - 
demand, before the ſtoppage complained of in the bill, he 


received 40s. a quarter in ſatisfaction of the ſaid five quarters 
of wheat yearly, as well for the four quarters as for the one 
quarter: It was further oRDERED, that the appellant ſhould 
be paid for the arrears of the remaining four quarters of wheat, 
after the rate of 8/. per ann. from the time that the payment of 
the ſaid four quarters of wheat was ſtopped, till the filing of 
the appellant's original bill in the Court of Exchequer, being 
fifteen years, which was the time for which the appellant 
demanded ſatisfaction by this ſuit; and that the ſame ſhould 
be paid to him by the reſpondent Sir Francis Whichcote, he 
admitting that he was to indemnify the other reſpondent, and 
conſenting to ſtand in his place, and the appellant being con- 
tented therewith : And it was alſo oRDERED, that the reſpon- 
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dent Sir Francis Whichcote, ſhould likewiſe pay the appellant 


his coſts of the ſuit in Equity, to be taxed by the proper 
officer, deducting the coſts of the trial at law, which the 
appellant was to pay or allow to the faid reſpondent, to be 

taxed in like manner by the proper officer; and that the ſaid 


Court of Exchequer ſhould cauſe this order and judgment to be 
put in due execution accordingly. | 2 


The Right Reverend ee intifr ; 
Lord Biſhop of EAM, 1229 | 
Richard Bentley D.D. Maſter [ =O 
of Trinity College in Cam- >Defendant 


bridge. 8 J 
15th February 1732. 


HIS writ of error was brought upon a judgment given 

. by the Court of King's Bench, in an action upon a pro- 
hibition; in which Dr. Bentley, who ſued as well upon the 
King's account as his own, was plaintiff; and the Lord Biſhop 
of Eh, was defendant. Wo: | 


Vor. V. . The 


| Caſe 5 


Law and Equity 32. ca. 4, Burn's Eccl. Law, vol. 1. 4te Edit. p. 324. 
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time to time as vacancies ſhould happen. 
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The declaration ſet forth, that 7 rinity College, in Cambridge, 
was founded by King Henry VIII. by letters patent dated the 


19th of December, in the 38th year of his reign; and was 
thereby incorporated by the name of the Maſter, fellows and 


ſcholars of the Holy and undivided Trinity, within the town 
and univerſity of Cambridge, of the foundation of King 
Henry VIII. and was impowered to purchaſe lands and here- 
ditaments ; with a ſaving to the King, his heirs and ſucceſſors, 


amongſt other things, of the right to name the maſter, from 
That Queen 


Elizabeth, in the 2d year of her reign, gave certain ſtatutes to 
the ſaid college; and particularly the 4oth ſtatute, intitled, 


De Magiſtri fi res exigat amotione. 

* Quoniam capite gravi aliquo morbo laborante cœtera cor- 
% poris membra - vehementer quoque vexari ſolent, idcirco 
«© ſtatuimus & ordinamus, ut fi magiſter collegii in ſuo officio 
Mg obeundo admodum negligens & diſſolutus repertus fuerit, 
<< aut de inhoneſta vitæ ratione aut incontinentia ſuſpectus; 


«© per Vice- magiſtrum & reliquos ſeptem ſeniores aut per 
*© majorem partem eorum, quorum conſcientiam quantum 


<« pofſumus in hac re oneramus, ſicut Domino Jeſu rationem 


«<< redditurt ſunt, cum omni lenitate & modeſtia admoneatur : 
«© Qui, ſi hoc modo admonitus non ſe emendaverit, ſecundo 
«© ſimiliter admoneatur, fin. autem neque tum quidem reſi- 
„ puerit, Vice-magiſter & reliqui ſeniores vel major pars 


eorum rem omnem viſitatori epiſcopo Elienſi qui pro tempore 


«« fuerit aperiant, qui et eam diligenter cognoſcat, & cum 
«« æquitate definiat; cujus ſententiæ magiſtrum fine. ulla appel- 
1 latione omnino parere volumus ſub pena loci ſui imperpe- 
e tuum amittendi. Porto fi dictus magiſter coram dicto viſitatore 


* aliquando examinatus, et vel de hzreſcos vel læſæ majeſtatis 


«© crimine, vel de fimonia, uſuria perjurio coram judice commiſſo, 
«© furto notabili, homicidio voluntario, inceſtu, adulterio, for- 
“ nicatione, dilapidatione bonorum collegij vel de violatione 
« ſtatutorum ejuſdem, vel denique de alio quovis conſimili 
«© crimine notabili, coram prædicto viſitatore legitime convictus 
e fuerit, fine mori per eundem Vice-magiſtrum officio magiſtri 
« privetur ; neque ullum ei appellationem aut ullum aliud juris 


* remedium permittimus, ſed cuncta quæ in hac cauſa tenta- 


« verit 
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ce yerit irrita eſſe volumus & decernimus ipſo facto. — The 
Doctor then averred, that he was, and long had been, Maſter 
of the ſaid college, and during his maſterſhip had conſtantly 
obſerved the ſtatutes; but that notwithſtanding, the Biſhop of 
Ely, without any previous admonition given him by the Vice- 
maſter and major part of the ſeven ſenior fellows of the ſaid 
college, or any complaint made of him, by the ſaid Vice- 
maſter and ſeniors, did, about the 3d of April, 1729, cauſe to 
be ſerved upon him a citation in the following words: 


« To the reverend Richard Bentley, D. D. and Maſter of the 
«© college of the Holy and undivided Trinity, in the univerſity 
* of Cambridge; by virtue of a citation herewith ſhewn unto 
«© you, under the ſeal of the right reverend father in God, 
«« Thomas, by Divine permiſſion, Lord Biſhop of Ely, and, as 
« ſuch, Viſitor ſpecially authoriſed and appointed by the 40th 
chapter of the ſtatutes given by Queen Elizabeth, of bleſſed 
„memory, to the ſaid college; to examine the-Maſter of the 
* ſaid college for the time being, of or concerning certain 
crimes or enormities mentioned or expreſſed in the ſecond 
member of the ſaid goth chapter: I cite you to appear before 
<< the ſaid Lord Biſhop, in the hall of his palace, commonly 
e called Ely- Houſe, fituate in the pariſh of St. Andrew, Hol- 
« born, on Monday the 5th day of May, in this preſent year 
« 1729, between the hours of three and five in the afternoon 
of the ſame day ; then and there to anſwer to certain articles 
and interrogatories touching and concerning the male-admi- 
niſtration of your office of Maſter of the ſaid college, and 
particularly the dilapidating or waſting the goods and revenues 
of the ſaid college, and violating the ſtatutes thereof, which 
w1ll be then objected to you before his ſaid Lordſhip, as 
Viſitor of the Maſter of the ſaid college for the time being, 
at the promotion of Robert Johnſon, clerk, Batchelor in 
Divinity, and one of the fellows of the ſaid college; and 
farther to do and receive as to law and juſtice ſhall appertain, 
under pain of the law and contempt thereof. Holman.” 


| | | 8 
The Doctor further ſet forth, that the Biſhop upon his 
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appearance charged him with divers crimes; the preface of 


which charge was in theſe words: In Dei nomine Amen. 
Nos Thomas permiſſione divina Elienſis epiſcopus ac vi/tator, 


„ ſþe- 
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&« ſpecialiter afſignatus & ſuſficienter authorizatus vigere ftatuto- 
** rum per Elizabetham beatæ memoriæ quondam bujus incliti regni 
*« reginain, fub ſigitlo ſuo magno magiſtro ſocijs et ſcbolaribus collegij 
Sacreſandtæ & individuæ Trinitatis, infra univerfitatem Canta- 
brigienſem, repreſentatorum & commendatorum ad examinandum 
© Magiſtrum collegij præditti de & ſuper criminibus & exceſ- 
« fibus in ſecundo membro capitis quadrageſimi dictorum ſtatuto- 


* 


A 


oo 


rum expreſſis et mentionatis, & ad pronunciandum & decernen- 


dum de & ſuper convictione ejuſdem Magiſtri poſt examina- 
*« tionem ipſius habitam ; tibi Richardo Bentley ſacræ theologiæ 
t« profeflori Magiſtro hodierno collegij prædicti, articulos ca- 
e pitula five interrogatoria infraſcripta malam adminiſtrationem 
10 officij tui qua Magiſtri dicti collegij, criminaque & exceſſus 
in prædicto ſecundo membro dicti capitis quadrageſimi ſtatuto- 


rum prædictorum expreſſa & mentionata, & præſertim dila- 


«© þidationem bonorum et ſtatus & redituum five proventionum 
e dicti collegij & violationem flatutorum ejuſdem per te com- 


* 


<* miſla & perpetrata tangentia & concernentia, ex officio noſtro 


«« qua viſitatore prædicto ad promotionem reverendi viri Roberti 
«© Johnſon clerici ſacræ theologiæ baccalaurei & unius e dicti 
„ collegij ſociis, damus objicimus & articulamur prout ſcqui- 
„tur; viz.” [Theſe articles were ſet forth verbatim in the 


declaration, and in an appendix to the printed caſe, from 
whence they are copied in the note ſubjoined*.] — The 
declara- 


1 
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Imprimis, We article and object to you the ſaid Dr. Richard Bentley, that you the 
ſaid Dr. Richard Bentley do know, believe, and have heard, that Queen Elizabeth of 
bleſſed memory, formerly Queen of this realm, did by letters patent, bearing date the 
4th of the calends of April, in the ſecond year of her reign, make, conſtitute, appaint, 
and ordain certain rules, conſtitutions, or ſtatutes, for the good government, order, 
and diſcipline, and for the better preſervation of the eſtates, and adminiſtration of the 
revenues of the royal college of the Holy and undivided Trinity of the univerſity of Cam- 
bridge, of the foundation of King Henry the 8th, her father: And the ſaid ftatutes were 
by her confirmed under the broad ſeal, and received and accepted by the Maſter, fellows 


and ſcholars of the ſaid college. E. hac fuit & eft verum, et . & articulamur 
confurFim & divifim & Ae guoliber. 


II. 3 We e and object to you ths aid Dr. Bentley, "6G in * heh 8 n 
chapter of the ſaid ſtatutes, the Biſhop of Eày/, for the time being, is appointed, autho- 
riſed and empowered, at any time to examine the Maſter of the ſaid college upon and 
concerning ſundry great and enormous crimes, in the latter member of ſuch ſtatutes par- 
ticularly enumerated and expreſſed; as in and by the ſaid ſtatutes now remaining among 
the. archives of the ſaid college, to which the party proponent refereth himſelf, doth and 
may appear. Et hoc uit et N verum, & objicimus & articulamar ut ſupra, 


| III. Item, | 
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III. Fwy We article, a d object t to you, the ſaid Dr. Richard Beatty, that you As ſaid 
Dr. Richard Bentley was, in and about che year 1699, by a grant, or letters patent from 
his late Majeſty King Villiam the third, conſtituted and appointed Maſter of the aforeſaid 


college of the Holy and | undivided Trinity, in Cambridge, and was afterwards duly | 


admitted Maſter thereof, and have ever ſince poſſeſſed and enjoyed, and do now poſſeſs 


and enjoy the ſaid maſterſhip. | Et hoc fuit & eft verum, & ob Vieh & articulamur 
f 11 of#353- bad 
ut ' ſupra. wo | e f 


SE 


IV. Item, We 1 * object to you, the aid Dr. Richard Bentley, 8 you the 
ſaid Dr. Richard Bentley did, at the time of your admiſſion into the maſterſhip of the 
{aid college, take the oath enjoined and preſcribed by the ſecond of the ſaid ſtatutes of 
Queen Elizabeth, to be taken by every Maſter at and before his admiſſion into ſuch 
maſterſhip, and that you then ſwore (inter alia) in the words following; 3 viz. Ego Richardus 
Bentley, 4 regia majeſtate magiſter hujus collegij Sande & iadividue Trinitati dedicati 
defignatus, juro E Deo teſte promitto ac ſpondeo, primo me veram Chriſti religionem omni anime 
amplexurum Ac. ' Deinde, me omnia dicti collegij ſacerdotia, fundos, pradia, poſſeſrones, do- 
minia, reditus, proventus, jura, libertates, privilegia, omnia denigue Bana fog imminutione aut 
waſtatione (quantum in me fitum erit) conſervaturum, ftatuta calie egij in omnibus forvaturum, & 
eadem wer? fincer? & omnia ſecundum ſenſus grammaticales interpretaturim, omnes ts fingules ſocios 
& diſcipules, penfionarios, fiſatores & fub/i/atores Wc. Collegij membra' tx tiſdem Platutis ac 
legibus fine ullius generis' aut conditionis aut per ſon arum reſpettu,' gratia, odiove L Ti 
defenſurum, atque ut officiarij omnes ſocij ac diſcipuli ceterägue collegij abiero, vel Jure ac 
legitime abdicatus fuero, me omnia collegij bona que in mea poteſtate cuſtodiavve ſunt, aut eſſe 
debent, Vice-magiſtro decanis & theſaurarijs collegij tj, wel fatim, # id toinmod? feri vel. vel 
intra guindecim dies, fine controwerſid tergiverſatione aut aliguã eoryndem diminutione redditurum : 
Et fi quam pecuniæ ſummam id temporis cellegio debuero, ee Sufficientes daturum Vi ice-magiſtro 
& ceteris collegij ſocijs & ſcbolaribus de eadem pecunid penitus ante finem trium menſium proxime 


ſeguentium difſelvenda'; nullam litem, actionemwe collegio aut bis qui me legitimè abdicaverunt 


ed de cauſa unguam in Poſterum intentaturum. Hac omnia in me recipio, Deoque teſte me pro 


wirili facturum polliceor, cut me Deus adjuvet & hæc ſacraſancta Dei . = hoc fuit 


& eſt verum Kc. et objicimus & articulamur ut ſupra. 
_ a 


V. Tem, We article and object to you, ths ſaid Dr. Richard has that 3 you a 
ever ſince ſuch your admiſſion to the maſterſhip, lived and acted in open violation of 
many of tae ſaid rules and conſtitutions or ſtatutes, ſo made and provided for the good 


government of the ſaid college, and in breach of the * ſo as n. by you taken. 
Et 3 o articulamer ut ſupræ. | | 


VI. thats We article = objet to you, the ſaid Dr. Richard Bentley, os by the ſecond | 


chapter of the ſaid ſtatutes it is (inter alia) ordained and provided, that the Maſter of 
the ſaid college, for the time being, ſhall be a perſon no leſs eminent above other mem- 
bers of the ſaid college for his. piety and integrity of life, than he is ſuperior to them by 
the dignity:of his place. Notwithſtanding which, you the ſaid Dr. Bentley have, for more 
chan twenty years paſt, in violation of the ſaid ſtatute, and in reach of your ſaid oath, 
lived a very irreligious life, and notoriouſſy neglected the public, worſhip.. of God; and 
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be procceded upon, for want of previous admonitions. -— 


That the facts charged were done by the corporation, and would. 
therefore, if puniſhable, be puniſhable only by the general 
viſitor of the corporation, who was the King, and not the 

Biſhop 


1 * 
an. 


Ne —— 


in the chapel of the ſaid college, at the uſual hours of morning and evening prayers ; 
and ſuffered, or permitted the officers of the ſaid college in the like manner to negle& the 
fame. Et objicimus & articulamur de guolibet alio temporis ſpatio Ic. Et ut ſupra. 


VII. Item, We article and object to you, the ſaid Dr. Richard Bentley, that you have 
for ſeveral years ſucceſſively elected, and by arbitrary methods procured ſeveral perſons 
to be elected, Vice-maſters of the ſaid college; notwithſtanding that ſuch Vice-maſters 
did not at any time, in the firſt year of their being Vice-maſter, nor in any of the fol- 
lowing years, attend the public worſhip of God in the chapel of the ſaid college, at 
the uſual hours of prayers in the morning, as by the ſtatute they ought to have done: 
And that you the ſaid Dr. Beniley have, from time to time, and at all times, ſuffered 
ſuch open negle& of duty in the ſaid Vice-maſters, to paſs without cenſure and un- 
puniſhed, in violation of the ſaid ſtatutes of the faid college, and of the oath fo as 
aforeſaid by you taken. Et hoc fuit & eſt verum, Cc. Et objicimus et articulamur, &c. 
Et ut ſupra. 


VIII. Tem, We article and object to you, the ſaid Dr. Richard Bentley, that by the firſt 
of the ſaid ſtatutes it is provided, that there ſhall be four perſons in orders of prieſthood, 
to ſerve as Chaplains daily in the chapel of the ſaid college; as by the ſaid ſtatute, 
reference being thereunto had, will more fully appear. Et objicimus & Dan. 
at ſupra. | 


IX. Item, We article and object to you, the ſaid Dr. Richard Bentley, that ever fince 
you have been Maſter of the ſaid college, the perſons appointed to be Chaplains thereof, 
have been allowed by you to be non-reſident and abſent from the ſaid college, and to 
enjoy and reſide upon livings and other benefices, in places very diſtant and remote from 
the ſaid college; and that not any of the ſaid Chaplains have at any time, been called 
upon by you the ſaid Dr. Bextley to reſide there, or cenſured by you for ſuch their non- 
reſidence. Et hoc fuit & eft verum, Sc. Et ut ſupra. 


X. Item, We article and object to you, the ſaid Dr. Richard Bentley, that by the 
eleventh of the ſaid ſtatutes it is ordained and provided, that there ſhall be a lecture 
read upon ſome part of the catechiſm, on every Sunday and Holy-day, in the chapel of 
the ſaid college, after the public ſermon in the afternoon ; and by ſuch ſtatutes, five or 
fix of the Fellows ought to be appointed to perform that religious and important duty: 
And from the time of making the ſaid ſtatutes, the names of the ſeveral Fellows 
appointed to read ſuch lectures, have been entered in the book called the Conclufiron-Beok, 
or ſome other book belonging to the college : And that out of the number of thoſe who 
had been ſo appointed, and gone through a courſe of ſach lectures, the college preachers 
ought to be choſen by the Maſter and eight ſenior Fellows, when and fo often as any 


vacancy ſhall happen among them; as by the ſaid ſtatutes, reference being thereunto had, 
will more wy appear. Et ut fupra. 


XL Item, We article and object to you, the ſaid Dr. Richard ! Bentley, that for twenty years 
paſt and upward, you have not only neglected, but abſolutely refuſed, though often 
called upon and required fo to do, to appoint or fill up the preſcribed number of Fellows 

| yr 
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Biſhop of Ely; but that they were really not puniſhable at 
all, becauſe of the act of general pardon of the 7th George I.— 
And the declaration concluded, that notwithſtanding theſe 
things were alledged, and the King's writ of prohibition deli- 


vered 


— 


— 


to read the ſaid lectures; ſo that the ſame have been frequently interrupted, neglected, 
and diſcontinued for many months, and fometimes for whole years together. ET ahficimur 
is articulamur de quolibet alio temporis ſpatio, &c. Et ut ſupra. 


XII. Iten, We article and object to you, the ſaid Dr. Richard Bentley, that more par- 
ticularly, on or about the 22d day of April, 1719, there being then ſeveral vacancies in the 
preſcribed number of Fellows to read the ſaid lectures; it was, at a public meeting of 
members of the ſaid college, that day held, propoſed to you the ſaid Dr. Bentley, by one 
.of the ſenior Fellows then preſent, and the reſt of the ſenior Fellows of the ſaid college 
.did then earneſtly defire of you, that ſuch vacancies might be ſupplied and filled up ; 
and a liſt of ſeveral learned and worthy Fellows of the ſaid college, well fit and qualified 
to read thoſe lectures, particularly Mr. Malled, Mr. Craiſter and others, were then 
offered to you the ſaid Dr. Bentley, for that purpoſe; but that you the ſaid Dr. Bentley 
abſolutely refuſed to name or allow of, nor did you name or allow of any other perſon 


to perform that laudable and neceſſary exerciſe, but with great contempt and diſdain 
told them, it was nonſenſe to talk of putting up five perſons to catechiſe at the ſame time, 


or to that effect. Hocgue, &c. Et objicimus & articulamur de quolibet alio tempore, &c. 
Et ut ſupra. 


XIII. Lem, We article and obj ect to you, the ſaid Dr. Richard Bentley, that ſoon after 
the premiſes in the next precedent article mentioned, the aforeſaid Mr, Malled and Mr. 
Craifter ſeveral times waited upon you, and earneſtly deſired and entreated you, that they 
might have leave to read the lectures upon the catechiſm, according to and in purſuance 
of the ſaid ſtatutes, in order to their being ſtatutably capable of being elected college 
preachers:; but you abſolutely refuſed them, and turned them away from you with great 
rudeneſs and ill manners: And the ſaid Mr. Craiſter waiting upon you at another time, 


with the like requeſt, you the ſaid Dr. Bentley refuſed, him, and took him by the As 
and thruſt him out of the doors. Hocgue Cc. Et ut ſupra. 


XIV. Iten, We article and object to you, the ſaid Dr. Richard Bentley, that when any 
"vacancy hath happened among the college preachers, you the ſaid Dr. Bentley have refuſed, 
though often called upon and required fo to do, to call the eight ſenior Fellows together, 
within the time preſcribed by the ſaid eleventh ſtatute of Queen Elizabeth ; ſo that there have 
been very frequently ſeveral vacancies of college preachers at one time, and ſome years 
there were ſeven, and in other years there were nine places of college preachers vacant 
together, to the great prejudice and diſcouragement of ſuch of the Fellows of the ſaid 
college, as were capable of being, and ought to have been elected into ſuch vacancies. 
Hocgue, &c. Et objicimus & articulamur de quibuſlibet aliis annis. Et ut ſupra. 


XV. Item, We article and object to you, the ſaid Dr. Richard Bentley, that by the zoth 
of the ſaid ſtatutes it is ordained and provided, that when any livings, in the gift and 

preſentation of the college, ſhall become vacant, that the ſame ſhall, within one month 
after notice of ſuch vacancy, without further delay, be conferred upon ſuch Fellow of 


the college as ſhall be the then ſenior by degree, as by the ſtatute to which the party pro- 
Ponent refers, will + pm Ee ut 2 95 5 . 


3 XVI. liem, 
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vered to the Biſhop, yet he afterwards proceeded in order to 
condemn and deprive the Doctor of his office of Maſter of the 
ſaid college, in diſinheriſon of the crown, and to the damage of 
him the ſaid Dr. Bentley, I oo/. 


The 
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XVI. Item, We article and object to you, the aid Dr. Richard Bentley, that you the 
ſaid Dr. Bentley, in violation of the ſaid ſtatute, and in breach of your ſaid oath, have 
frequently, when livings in the gift of the college have become vacant, for private pur- 
poſes of your own, and in order to carry on your evil practices mentioned in theſe 
articles, unſtatutably delayed and denied to Join in preſenting ſuch ſenior as hath been then 
ſtatutably qualified to take and hold ſuch living, or any other perſon whatever thereto, till 
more than five months have paſt from the notice of ſuch vacancy. Hocgue, c. Et objicimus 
& articulamur de quolibet alio temporis ſpatio, Ic. Et ut ſupra. 


XVII. tem, We article and object to you, the ſaid Dr. Richard Bentley, that by the 
ſaid 11th ſtatute of Queen Elizabeth it is further appointed, that' every Fellow of the 
ſaid college, before he can be choſen a college preacher, ſhall preach a ſermon before 
the Maſter for the time being, and the fellows and ſcholars of the ſaid college; and 
ſuch ſermon ought to be approved by the Maſter and four ſenior fellows of the ſaid college. 


Et ut ſupra. 


XVIII. Tem, We article and object to you, the ſaid Dr. Richard Bentley, that you have 
not, for twenty years laſt paſt, been preſent to hear any one of the ſaid probation 
ſermons, ſave and except on the 23d day of Auguſt, 1719, being on a Sunday, when 
Mr. Barnvell preached ; and on that day you did not come into the chapel, till the 
communion ſervice was begun; but you, the ſaid Dr. Bentley, have frequently, and with 
great ſcorn declared, that you approved and diſapproved of ſuch ſermons as you were not 
preſent at, by report only; and that you did ſo by Mr. Vbitfield's and Mr. Bouguet's 
ſermons in particular. Hecque, Ic. Et objicimus articulamur de quolibet alio numero Annorum, 
Nc. Et de guolibet alio tempore, Wc. Et ut ſupra. 


XIX. Jem, We article and object to you, the ſaid Dr. Richard Bentley, that by the 18th 
chapter of the ſaid ſtatutes it is ordered and provided, that in every week of each term 
appointed by the ſtatutes of the univerſity, there ſhall be three diſputations in the 
college chapel; viz. one on Monday in philoſophy, at which the head lecturer is to 
preſide ; another on Weane/day, in philoſophy or divinity, at which the junior Dean is to 
preſide ; and another on Friday, in divinity only, at which the ſenior Dean is to preſide 
and moderate: And that each of ſuch diſputations is to continue for the ſpace of two 
hours, between one reſpondent and three opponents, on which every fellow and ſcholar 
is to perform his part in turn, in perſon, as appointed, unleſs excuſed on ſome weighty 
cauſe, to be allowed of by the Maſter and Dean of the ſaid college ; and in ſuch caſe, 
the perſon ſo excuſed may appoint a ſubſtitute to diſpute in his ſtead, but is obliged, in 
perſon, to perform the like duty, as ſoon as the cauſe on which he was excuſed, is removed 
or ceaſes. Et ut ſupra. 


XX. Item, We article and object to you, the ſaid Dr. Richard Pentley, that you wad for 
theſe twenty years paſt, totally eluded the force and effect of, and have violated the ſaid 
ſtatute as is hereafter mentioned; wiz. Firſt, by directing and appointing that the term in the 
college ſhall begin much later and end ſooner, than the term in the public univerſity 
begins and ends; and by ſuch your appointment, the term in the college has very 
Eequently not laited more than half the pants term. Secondly, by ſuffering the diſ- 
putations 
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The Biſhop, as to proceeding after prohibition delivered, 
pleaded not guilty, and thereupon iſſue was joined; and then, 
in order to obtain a writ of conſultation, he ſet forth, that 
King Edward VI. gave certain ſtatutes to this college, which 


the college accepted, and that among them was this ſtatute. 
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putations on Mondays and Wedneſdays to be totally diſcontinued, and on thoſe days the 
reſpondent reads a theſis only, and no opponents ever appear to diſpute ; and this thro? 
your wilful neglect. "Thirdly, by allowing the diſputations in divinity on Fridays, to 
be performed by a reſpendent and one opponent only, and this exerciſe is ſeldom or 
never performed more than once in each term, and ſometimes not at all; and this 
thro' your wilful neglect. Fourthly, by allowing the Fellows and Scholars of the ſaid 
college, without any weighty cauſe, or good and ſufficient reaſon, to appoint ſubſtitutes 
to perform their exerciſes, and not requiring them, when ſuch pretended cauſe is 
removed or ceaſes, to perform the ſame in perſon 3 and by reaſon of this laſt men- 
_ tioned negle& in you, there are not now, nor for many years have been, above five 
of the Fellows of the ſaid college at one time, who have regularly and ftatutably borne 
any part in the public diſputations, either as reſpondents or opponents. Hocgue, &c. 
Et objicimus & articulamur de quolibet alio temporis ſpatio, &c, Et ut ſupra. 


XXI. Item, We further article and object to you, the ſaid Dr. Richard Bentley, that 
by the laſt mentioned ſtatute it is further appointed and provided, that on every 76 
day, Thurſday and Friday, there ſhall be diſputations held in the hall of the ſaid col- 
lege, in rhetoric and logic, by the ſenior Sophiſts and others ; and that the head leQurer 
and the other lecturers ſhall preſide thereat in their turns. And by the gth ſtatute of 


ſhall take care, that the ſub-leQurers under him perform their reſpective duties diligently 
and faithfully; and by the ſame ſtatute it is further appointed, that the ſaid lecturer 


the ſaid college, to know what proficiency they have reſpectively made from time to time, 
as by the ſaid ſeveral ſtatutes, to which the party proponent refers, will appear. Et ut 
ſupra. 


XXII. Item, We article and object to you, the ſaid Dr. Bentley, that at the time 
appointed for the election of lecturers and other officers of the ſaid college in. the 
year 1727, you the ſaid Dr. Bentley propoſed one of the fellows to be head lecturer, and 
one other of the fellows to be Latin lecturer for the ſucceeding year: And altho' one 
of the ſenior fellows of the ſaid college then objected thereto, on account that both 
the ſaid fellows ſo propoſed by you, had totally neglected the duty of their reſpective 
offices in the preceding year, you replied, as you had frequently done, that fuch objection 
concerned the time paſt only: And then you aſked, if they, meaning the aforeſaid 
fellows ſo propoſed by you to thoſe offices, were not to take the oath, meaning the oath 
required by the ſtatutes for the due diſcharge of their reſpective offices; and thereupon 
you the ſaid Dr. Bentley, immediately with your own hand, wrote down the names of 
the ſaid two fellows, whom you had ſo propoſed, as appointed to ſuch offices. And 
that neither of the ſaid fellows, ſo as aforeſaid appointed to thoſe offices, did, during 


at any time, been cenſured or puniſhed by you for ſuch their neglect. Hocgue, &c. 
Et objicimus & articulamur de quolibet alio tempore, &c. Et ut ſupra. 
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the ſaid Queen, it is likewiſe ordained and provided, that the head lecturer 


ſhall go, at leaſt once in every week to each claſs, and examine each of the Scholars of 


that whole year, perform any part of the duty incumbent upon them, nor have they,. 
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. De Viſitatore. 


Viſitator Epiſcopus Elienſis fit —Omnes et ſingulos tam hu. 
milioris quam altioris ordinis cogat ; et de ſervandis ſtatutis, 
de veræ religionis cultu, de ſuperſtitione papiſtica expellandi, 
de honeſtate morum, de re etiam familiari et domeſtici quzrat, 

| ſingulos 
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XXIII. Item, We article and object to you, the ſaid Dr. Richard Bentley, that by the 
ziſt of the ſaid ſtatutes it is ordered and appointed, that the ſeveral gates of the 
college ſhall be opened and ſhut by the porter, at certain hours therein mentioned; 
and that at night, when all the gates are ſhut, the keys ſhall be carried to the Maſter, 
and in his abſence, to the Vice-maſter, and depoſited with him; and the porter is 
obliged perſonally to perform that duty, as by the ſaid ſtatute to which the party 
proponent refers will appear. Et ut ſupra. 


XXIV. Item, We article and obje& to you, the ſaid Dr. Richard Bentley, that in 

violation of the ſaid ſtatute, and contrary to the true intent and meaning thereof, the 

keys of the college have not, at any time during theſe twenty years paſt, been 
| brought by the porter, and depoſited with you the Maſter, as by the ſaid ſtatute 
they ought to be; by which means, all manner of perſons, as well members of the 

| {aid college as others, are at liberty to, and frequently do go in and out of the college 
gates at all hours of the night. And the college porter doth not officiate in that duty 
himſelf, but is, with your privity and conſent, allowed to act by a deputy, who hath 

no ſalary, or ether conſideration for doing that duty, but only the money given by 

ſuch perſons as make a practice of going in and out of the .college gates, at ſuch unſta- 

tutable and unſeaſonable hours ; of all which you have been informed, and have had 

notice. Hocgue, &c. Et objicimus & articulamur de gualibet alio numero annorum, &c. Et ut 


ſupra. 


XXV. Item, We . object to you, the ſaid Dr. Richard Bextley, that by the 
third of the ſtatutes it 1s ordained and provided, that when any one of the eight ſenior 
Fellows goes out of the ſaid college, he ſhall ſubſtitute the Fellow, who is next in 
ſeniority to the eight, and not before deputed by another, to act for him in his abſence ; 
and ſhall enter ſuch deputed Fellow's name in the regiſtry of the ſaid college. Et ut 


ſupra. 


XXVI. Iten, We article and object to you, the {aid Dr. Richard Bentley, that you the 
ſaid Dr. Bentley, in breach of your ſaid oath, and in violation of the ſaid laſt men- 
tioned ſtatute, have all along ſuffered ſuch of the eight ſeniors as had occaſion to be 
abſent from the ſaid college, to depart from thence without appointing any ſubſtitute, 
or entering the name of any ſubſtitute upon the regiſter book ; and you have very 
often called junior Fellows of the ſaid college, who, to your knowledge, were not deput- 
ed by any of the ſeniors, and who, by their ſtanding and diſtance from the ſeniority, 
to your knowledge, were not capable of being deputed, or of tranſacting any of the 
affairs of the ſaid college, to make concluſions, and to do other buſineſs, which, by the 
ſaid ſtatute ought to be tranſacted by the Maſter and eight ſenior Fellows, or by their 
ſtatutable deputies only, and by no other Fellow whatſoever ; and ſuch their concluſions, 
acts and doings, have been conſtantly entered by you, or by your order, in a book kept 
for that purpoſe, as the acts of the Maſter and eight ſenior Fellows of the ſaid college. 
Et hoc fuit & eft verum, &c. Et ut ſupra. 


XXVIL 


Caſes in Parliament. 
Ungulos pro magnitudine culpz corrigat, puniat expellat : Quæ 
frugi et honeſta, pro ſui preſtantia laudet, ut collegii honos et 


undatoris mens ſtare - poſſint; vitiorum et ignorantiæ emendatio- 
nem imprimis ſpectet: Ei hanc curam ſevere mandamus, et 


hortamur 
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XXVII. en, We article and object to you, the ſaid Dr. Richard Bentley, that by the 
44th of Queen Elizabeth's ſaid ſtatutes, it is ordered and provided, that the public 
ſeal of the ſaid college ſhall not, at any time, be affixed to any inſtrument, or writing 
whatſoever, but in the chapel, and in the preſence of the eight ſenior Fellows of the 


ſaid college, and of the eight other Fellows next immediately in ſeniority to them; and 


that unleſs eight of that number ſhould agree with the Maſter, to the affixing the ſaid 
ſeal to any writing or inftrument, it ſhall not be affixed thereto, as by the ſaid ſtatutes, 
to which the party proponent refers, will appear. Et ut ſupra. 


XXVIIL. Item, We article and object to you, the ſaid Dr. Richard Bentley, that you 
the ſaid Dr. Bentley, in breach of your ſaid oath, and in violation of the ſaid ſtatute, 
have frequently cauſed the public ſeal of the ſaid college to be affixed to writings and 
inſtruments of great moment and concern, when there have not been fixteen Fellows 


met together for that purpoſe; more particularly as in the following articles is mentioned. 
Et ut ſupra. 


XXIX. Tren, We article and object to you, the ſaid Dr. Richard Bentley, that ſome 
time in the year 1726, you the ſaid Dr. Bentley cauſed, or ſuffered the ſaid college ſeal 
to be affixed or put to a certain writing or inſtrument, enabling one John Kent, or ſome 
other perſon, in behalf of the ſaid college, to make ſeizure of a certain quantity of 
hay in the pariſh of Over in the county of Cambridge, in order to commence a law ſuit 
with the ſaid pariſh, when no more than thirteen of the Fellows of the ſaid college 
had been aſſembled together in the chapel; and part of that number, wiz. Dr. Aylofe, 
Mr. Parne and others, withdrew from the chapel before the ſeal was ſo affixed and 
put to ſuch writing or anſtrument, and refuſed to give their conſent thereto. Hocgue, 
&. Et objicimus & articulamur de guolibet alio tempore, &c. Et ut ſupra. 


XXX. Item, We article and object to you, the ſaid Dr. Richard Bentley, that on the 


10th day of Auguſt laſt paſt, you the ſaid Dr. Bentley, in further breach of your ſaid | 


cath, and violation of the ſaid ſtatute, did cauſe and procure the public ſeal of the 


ſaid college to be affixed and put to a writing, purporting a petition of the Maſter, - 


Fellows and Scholars of the ſaid college, to the King's moſt excellent majeſty, at the 
ſealing whereof, five of the eight ſenior Fellows were abſent from the ſaid college, and 
had not deputed any other of the Fellows to act in their ſtead; and two only of the 
three ſeniors, who were then preſent, were conſenting thereto, and moſt of the reſt of the 
Fellows then preſent were junior Fellows, not deputed, nor by their ſeniority capable 
of being deputed, to tranſact any of the affairs of the ſaid college, but were purpoſely 
ſent for by you to be preſent thereat, altho* there were ſeveral Fellows at that time in 


the college, who were of much longer ſtanding than many of thoſe preſent ; and the 


whole number of Fellows preſent were fifteen, only. Et hoc fuit & eff verum, &, Et 
objicimus et articulamur de guolibet alio tempore, &c. Et ut ſupra. | 


XXXI. Item, We article and object to you, the ſaid Dr. Richard Bentley, that by the 
thirteenth of the ſaid ſtatutes it is appointed, that no ſtudent whatſoever, who is in 
Poſſeſſion of, or heir apparent to any land after the death of his father, exceeding the 


ſum 
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. hortamur ut fideliter in hac cauſa agat, ſibique ante oculos con- 
——ſtituat, in extremo judicio pro tribunali Chriſti, quanta fit om- 


nibus de ſingulis factis et officiis ratio reddenda. | 
| The 


i. —_ — _—_— A * 


f — 


ſum or rent of ten pounds a year, ſhall be allowed to appear as a candidate at the 
uſual time of election of ſcholars into vacant ſcholarſhips of the ſaid college, for any 
ſuch vacant ſcholarſhip; as by the ſaid ſtatute, to which the party proponent refers, 
will appear. Et objicimus & articulamur ut ſupra. 


XXXII. tem, We article and object to you, the ſaid Dr. Richard Bentley, that in the 
year 1721, there being many ſcholarſhips of the ſaid college then vacant, you the ſaid 
Dr. Bentley, at the uſual time of election of ſcholars into ſuch vacant ſcholarſhips in 
the ſaid year, in breach of your ſaid oath, and violation of the ſaid ſtatute, did permit 
and ſuffer one Andrew Hackett, who was then heir apparent to an eſtate in lands of more 

than the yearly rent of 600/. ſterling, to appear as. a candidate at the ſaid election, 
for one of the ſaid vacant ſcholarſhips ; and altho' it was then objected to you, that the 
ſaid Mr. Hackett was, by reaſon of his being heir apparent to ſuch an eſtate, incapa- 
citated from being a candidate, yet you did not only over-rule ſuch objection, but did 
give your vote, and procure him the ſaid Andrew Hackett to be choſen a ſcholar into one 
of the ſaid vacant ſcholarſhips, and did afterwards admit or procure, or ſuffer. him to be 
admitted into ſuch vacant ſcholarſhip, by virtue of ſuch election. Et objicimus & arti- 
culamur de quolibet alio tempore, &c. Et ut ſupra. 


—— —— * 1 IRS — 2 — ſm—— " — 


. on es aa Are er 81 


XXXIII. Item, We article and object to you, the ſaid Dr. Richard Bentley, that by the 
twelfth chapter of the ſaid ftatutes it is ordered and provided, that all ſuch ſcholars 
of the ſaid college as have compleated the degree of batchelor of arts, and ſuch only, 
ſhall have a right to become candidates at every election of Fellows of the ſaid college; 
notwithſtanding which, you the ſaid Dr. Bentley, in breach of your ſaid oath, and vio- 
lation of the ſaid ſtatute, did, at the election of Fellows of the college in the year 
1723, allow your own ſon Richard Bentley, altho' he had not, to your knowledge at 
that time, compleated his degree of batchelor in arts, to ſtand a candidate for a vacant ' 
fellowſhip of the ſaid college; and the ſaid Richard Bentley was then elected into one of 
the fellowſhips of the ſaid college, then vacant. Hocgue, &e. Er objicimus et articulamur 
de quolibet alio tempore, &c. Et ut ſupra. 
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XXXIV. Item, We article and object to you, the ſaid Dr. Bentley, that both before 
and ever fince the ſaid year 1723, you, the ſaid Dr. Bentley, in further violation of 
the ſtatutes, have not ſuffered, nor would ſuffer, any perſon whatſoever to ſtand as can- 
didates for vacant fellowſhips of the ſaid college, ſave batchelors of arts of the third year 
only; whereby great numbers of other batchelors, who had compleated their degrees, 
were every year hindered or prevented from ſtanding, or offering themſelves to ſtand as 
candidates for ſuch fellowſhips. Hocgue, &c. Et ut ſupra. 
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XXXV. Jtem, We article and object to you, the ſaid Dr. Richard Bentley, that by the 
1. oath taken by you, at your admiſſion to be Maſter of the ſaid college, you are obliged 
| to preſerve the whole eſtate of the ſaid college, and every part thereof, from all waſte 
and diminution ; and for the better preſervation of the eſtate and poſſeſſions of the faid 

college, it is by the 28th chapter of the ſaid ſtatutes ſpecially ordained and provided, 

that the Maſter and Vice-maſter, the ſenior Burſar, and one other of the Fellows, who 

is a preacher for the time being, ſhall every year diligently viſit and ſurvey the college 

| eſtates in ſuch manner, that all the ſeveral eſtates may be vifited and ſurveyed once in 
|; chree years; but no ſuch progreſs, as required by the ſaid ſtatutes, hath at any time 
| 3 been 


Caſes in Parliament. 


The Biſhop then averred, that neither he nor any of his 
predeceſſors, Biſhops of Ely, had ever done any thing to deſtroy 
the viſitatorial power, ariſing to them from this ſtatute. 
He then ſet forth ſeveral of the ſtatutes of queen Elizabeth, 


not 


4 8 * — 3 —_— 
* 


— 


been made, either by you the ſaid Dr. Bentley yourſelf, or by the Vice-maſter, ſenior 
Burſar, and one of the Fellows of the ſaid college for the time being, fince you the 
ſaid Dr. Bentley have been admitted into the Maſterſhip thereof; neither have you, at 


any time ſince your being Maſter of the ſaid college, called upon, or required the 


Vice-maſter, ſenior Burſar, or any of the Fellows for the time being, to proceed on 
ſuch progreſs or circuit; but you have been wilfully negligent in the premiſles. Hoc- 


que, &c. Et ut ſupra. 


XXXVI. Item, We article and object to yon, the ſaid Dr. Richard Bentley, that for 
want of ſuch progreſſes as are required by the laſt mentioned ſtatute, the improved value 
of the eſtates belonging to the ſaid college are not certainly known; and {ſeveral leaſes 
nave been let, by your evil contrivances, for much leſſer fines than might have been 
reaſonably demanded for the ſame: And more particularly, in the year 1717, a leaſe 
of a large houſe, called Maſam Houſe in the city of Yori, together with ſeveral tene- 
ments thereto belonging, being all part of the eſtate of the ſaid college, and in very 
good condition and repair, and of the yearly value of more than 50/7. fterling, was, by 
your fraud and contrivance, made and granted to your brother James Bentley, for twenty 
years then to come, for the fine or ſum of 4027. only, and no more: And he the ſaid 
James Bentley was, by a covenant in the ſaid leaſe, allowed to receive and take, to his 
own uſe, the arrears of the improved rent of the ſaid houſe and tenements, which had 
accrued to the ſaid college, from the expiration of the former leaſe ; and which then 
amounted to the ſum of 3o/. and upwards, Hocque, &c. Et objicimus & articulamur 
we guolibet alio tempore, et de quibuſlibet aliis walore wel ſumma, &, Et ut ſupra. 


XXXVII. Item, We article and object to you, the ſaid Dr. Richard Bentley, that in 
the year 1727, upon the ſurrender of the {aid leaſe, fo as aforeſaid granted to the ſaid 
James Bentley, a new leaſe of the ſame houſe and tenements was, by your privity and 
contrivance 1 made and granted to P riſcilla Bentley p for the like term of twenty years, 
for a fine of twenty pounds only; altho' the ſaid houſe and tenements had been actually 
ſurveyed by the ſaid James Bentley, and the real value thereof certainly known to you 
the ſaid Dr. Bentley, before and at the granting each of the ſaid leaſes. Hocgue, &c. 
Objicimus et articulamur de quibuſlibet aliis tempore & ſumma, &c. Et ut ſupra. 


XXXVIII. Jtem, We article and object to you, the ſaid Dr. Richard Bentley, that 
notwithitanding the ſtatutes of the ſaid college ſeverely do forbid the alienation of any 
part of the eſtates of the ſaid college, yet you the ſaid Dr. Bentley, in violation thereof, 
and in breach of your ſaid oath, did, in the year 1712, by your own ſole authority, 
and without the conſent of the eight ſenior Fellows of the ſaid college, dargain and 
agree to alienate a piece of incloſed ground belonging to the ſaid college, ſituate in the 
pariſh of Kirby Kendall, in the county of F :/tmeretand, and an indenture, bearing date 
tae 23d of December, 1712, was, by your privity, procurement and direQion, ſome time 
in the month of Fuze, 1713, prepared and brought into the chapel of the ſaid college, 
ready to be ſealed, whereby the ſaid piece cf incloſed ground was ablolutely fold and 
granted to one Jeſah Lambert, and to his heirs for ever, reſerving only four lungs 
Fer ann. rent to the ue of the ſaid college. Hocgue, &c. Et ebjicimas et arliculamur de 
guolibet alio tempore, &c. Et ut ſupra. 

Vor. IV. | P 


XXXIX. 


54 Caſes in Parliament, 
— not mentioned in the declaration, and averred the acceptance of 
1732 thoſe ſtatutes by the college. He then ſtated the act of 
parliament made in the 18th year of Queen Elizabeth, by which 


all leaſes made by colleges, in which one third of the rent is 
| not 


* 


XXXIX. Iten, We article and object to you, the ſaid Dr. Richard Bentley, that upon 
reading of ſuch indenture in the chapel of the ſaid college, the time aforementioned, in 
the preſence of the ſixteen ſenior. Fellows of the ſaid college, they all unanimouſly refuſed 
to affix the ſeal of the ſaid college thereto, as being contrary to the 35th of the ſtatutes 
of the ſaid college, ſo made and provided by the ſaid Queen, Elizabeth. Hocgue, &c. 


Et ut ſupra. 


XL. Item, We article and object to you, the ſaid Dr. Richard Bentley, that ſome 
me after the premiſſes in the next precedent article mentioned, you the ſaid Dr. Bentley 
cauſed the before mentioned indenture, with ſeveral razures, interlincations and obli- 
terations made therein, to be again brought into the chapel, in order to have the pub- 
lic ſeal affixed thereto, but the ſame was again unanimouſly rejected by all the ſixteen 
ſenior Fellows, who were then aſſembled together, and at ſuch time you the ſaid Dr. 

| Bentley ſent a threatning meſſage to the ſaid ſixteen ſeniors ſo aſſembled, that in caſe they 
perſiſted in refuſing to affix the college ſeal to ſuch indenture, you would not ſuffer ſeve- 
ral leaſes of other eſtates belonging to the ſaid college, and for which the fines had 
been actually paid, or agreed to be paid, to be ſealed ; but, notwithſtanding ſuch your 
threats, the ſaid fixteen ſeniors did again refuſe to comply with ſuch your iegal and 


unjuſt defire. Hocgue, &c. Et nat ut ſupra. 
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B XLI. Iten, We article A object to you, the ſaid Dr. Richard Bentley, that notwith- 

4 | flanding the premiſſes, you did on or about the 28th day of November, 1713, in breach 

/ | of your faid oath, and in violation of the ſaid ſtatutes, procure the public ſeal of the 
ſaid college to be affixed and put to the aforementioned indenture of bargain and fale, 
and alienation of the ſaid piece of ground; and the ſaid eſtate is thereby wholly 
alienated from the ſaid college for ever. Et hoc fuit & ef? verum & objicimus & arti- 
eulamur de quolibet alio tempore, &c. Et ut ſupra. 


XLII. tem, We article and obje& to you, the ſaid Dr. Richard Bentley, that you 
have, at ſeveral times ſince your being Maſter of the faid college, made and cauſed 
ſeveral leaſes to be made of tythes, arable lands, meadow and paſture, belonging to the 

ſaid college, without reſerving one entire third part, or any part of the rent, to be paid 
in corn or in money, according to the market price of corn ; and more particularly, 
in the year 1715, a leaſe of the parſonage of Swine's-head, together with the rectory or 
free chapel of Barthorp in the county of Lincoln, part of the eſtate of the ſaid college, 
was, by your means and procurement, made and granted to one William Whiting, for, 
and at the certain yearly rent of 100 J. without any reſerve of rent to be paid in wheat 
or malt or money, according to the market price thereof; and the ſum of 1o0/. was 
then taken as a fine for the granting thereof. Hocgue, &c. Et objicimus & articulamur de 
quolibet alio tempore walore wel Janne „ &c. It wt =o | | 


by XII. Tem. We article. and object to you, the ſaid Dr. Richard Bentley, that you 
have frequently, ſince your being Maſter of the ſaid college, made, and cauſed ſeveral 
leaſes of eſtates belonging to the ſaid college to be made and granted to ſeveral perſons, 
wherein the price of corn hath been fixed at one certain ſet rate, for and during the 
whole -term of ſuch leaſe granted, and a covenant made with ſuch perſons, that they 
Hould pay their corn rent at one and the ſame rate and price during the whole term 


of 


Cales in Parliament. 
not reſerved in corn, are declared void; and the corn ſo reſerved 
is ordered to be applied to the uſe of the college, on pain of 
deprivation of the governor of the college, and all others con- 
ſenting to any miſapplication. —— That Dr. Bentley, during 
all 
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of ſuch leaſes, as hereafter is mentioned, whereby the whole rent, payable for ſuch 
eſtates, hath been reduced to one certain annual ſum of money, notwithſtanding that it was, 
at all ſuch times, objected to by ſeveral of the Fellows then preſent, that ſuch covenants 
and reſervations of abatements, were contrary to the true intent and meaning of the 
ſtatute, and a great diminution of the proper income of the college. Hecgue, &c. 
Et ut ſupra. 


XLIV. ien, We article and object to you, the ſaid Dr. Richard Bentley, that you did, 
on or about the 28th day of O&ober, 1701, make and grant a leaſe of a tenement, cloſe, 
paſture and right of common in Shallow, in the county of Lincoln, part of the eſtate 
of the ſaid college, for the term of twenty years, to Charles Firebraſs, Eſq; in which 
leaſe a third part of the rent payable for the ſame, is reſerved to be paid in wheat; and 
did cauſe or procure a clauſe or covenant to be inſerted in ſuch leaſe, whereby it was 
agreed, that it ſhall and may be lawful for the ſaid Charles Firebrafs to defalk and 
abate, during the whole term of ſuch leaſe, ſo much out of the proportion of rent to 
be paid in money, according to the market price of wheat, as'the price of wheat ſhould, 


on the market days next before ſuch rent ſhould become .due and payable, exceed 


45. 814. per buſhel ; and that ſeveral leaſes of the ſame eſtate, with the ſame clauſes 
and covenants therein anferted, have, ſince the ſurrender or expiration of the ſaid for- 
mer leaſe, been made and granted by your means and procurement to the ſaid Charles 
Firebraſs, Eſq; and others. Hocgue, &c. Et objicimus & articulamur de quolibet alio 
tempore vel ſummã, &c. Et ut ſupra. 


XLV. Iten, We article and object to you, the ſaid Dr. Richard Bentley, that you 
did, on or about the 15th day of November, 1715, cauſe or procure a leaſe of the tythes 
of corn, belonging to the rectory of Kirby Kendall in Weftmoreland, part of the eſtate of 
the ſaid college, but bearing date at or about Chrifmas 1711, to be made and granted 
to Fofrah Lambert for a term of twenty years, in which leaſe a third part of the rent 
Payable for the ſaid tythes is reſerved to be paid in corn, dix. in fifteen quarters of 
wheat, and 107 quarters of malt; and that you the ſaid Dr. Bentley did cauſe, or 
Procure a covenant to be inſerted in ſuch leaſe, whereby it was and is agreed, that the 
ſaid Joſſab Lambert ſhall and may, during the whole term of ſuch leaſe, defalk and 
abate out of the proportion of rent to be paid in money, according to the market 
Price of corn on the market days next before ſuch rent ſhall become due and payable, 
ſo much money as the price of wheat ſhould exceed 14. 13s. and half a farthing per 


quarter, and ſo much out of the price of malt as ſhould exceed 12s. 4d. per quarter, 


whereby you reduced and ſet the price of wheat to 25. 1044. per buſhel, and the price 
of malt to 15s. 6 J. per buſhel, and not more. Hocgse, &c. Et objicimus et articulamur 
de quibuſlibet aliis tempore, valore & ſumma. Et ut ſupra. 


XLVI. Item, We article and object to you, the ſaid Dr. Richard Bentley, that you 
did, ſome time in the year 1724, cauſe, procure, or ſuffer the ſaid laſt mentioned leaſe 
to be renewed and granted to the ſaid Fofiah Lambert, with the ſame covenants and 
conditions, and with the ſame powers of defalcation and abatement, as were granted by 
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— all the time of his Maſterſhip, had miſbehaved himſelf, and 
2 violated the ſtatutes, of which he (the Biſhop) being informed, 
did, as a viſitor of the college, and of Dr. Bentley as Maſter, 

iſſue ſuch citation, and exhibit ſuch articles as were mentioned 

in 
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the ſaid former leaſe, and a fine of 250. was then had and taken as a conſideration 
for the renewal thereof. Hocgue, &c. Et objicimus & articulamur de quolibet alio tempore 


wel ſumma, &c. Et ut ſupra. 


XLVII. Item, We article and object to yon, the ſaid Dr. Richard Bentley, that on 
or about the 2d day of November, 1714, you did, for and in conſideration of à fine of 
380. likewiſe cauſe or procure a leaſe to be made and granted to the ſaid Fofrah Lan- 
gert and others, of the rectory of Ai/garth in the county of York, alſo part of the eſtate 
of the ſaid college, for the term of twenty years; and the third part of the rent payable 
by ſuch leaſe for the ſame, is therein reſerved to be paid in corn, wiz. one quarter 
of wheat, and 212 quarters of malt; notwithſtanding which, you the ſaid Dr. Bentley 
did cauſe or procure a clauſe or covenant to be inſerted in ſuch leaſe, whereby it was 
and is agreed, that the ſaid leſſees ſhall and may, during the whole term of ſuch 
leaſe, defalcate and abate out of the proportion of rent to be paid in money, accord- 
ing to the market price of corn on the market days next before ſuch rent ſhould become 
due and payable, ſo much money as the price of wheat ſhould exceed 135. 44. the 
quarter, which is after the rate of 20d. per buſhel, and not more; and as the price of 
malt ſhould exceed 105. per quarter, which is after the rate of 15 4. the buſhel, and 
not more. Hocgue, &c. Objicimus et articulamur de quibuſlibet aliis tempore, pretio, 
ealore vel ſumma, &c. Et ut ſupra. | 
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XLVIII. Item, We further article and object to you, the ſaid Dr. Richard Bentley, 
that by ſettling and aſcertaining the price of corn at certain and fixed rates, in manner 
as in the preceding articles is mentioned, you have greatly waſted, impaired, and 
diminiſhed the yearly revenues of the ſaid college, and alienated ſo much of thoſe reve- 
nues, as the common and ordinary market price of corn ſhall exceed the rates by you 
| ſo ſet as aforeſaid, and particularly by fixing the price of the corn rent for the leaſes of 
, : Kirby Kendal and Aiſgarth, at the rates in the two next precedent articles mentioned, 
| you have thereby leſſened the yearly revenues of the ſaid college to the amount or value 

1 of 1601. per ann. or thereabouts, and thereby violated the 35th of the ſaid ſtatutes of 
i | 3 Elizabeth, and incurred the horrid guilt of wilful perjury. Et hoc fuit & eſt verum, 
Kc. Et oljicimus & articulamur de qudlibet alid ſumma, 8&c. Et ut ſupra. 
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XLIX. em, We article and object to you, the ſaid Dr. Richard Bentley, that on the 
28th day of September, 1717, being the market day in Cambridge, on which the price 
of corn to be paid to the colleges for rent for the preceding half year was to be 
ſettled, you the ſaid Dr. Bentley did order and cauſe your bailiff, John Kent, to bring 
from St. Ives a quarter, or ſome other quantity of wheat, into the market. of Cam- 

ridge that day, and did likewiſe fraudulently invite and procure one Rule, a farmer, 
then living at Rampton in the county of Cambridge, to bring the ſame day into the ſaid 
market a like parcel of wheat, and promiſed the ſaid Rule, that the ſaid wheat ſhould 
be bought of him at the rate of 55s. the 'buſhel; and you the ſaid Dr. Bentley did 
oblige and compel one William Porter, the college butler, to buy, and the ſaid Wil- 
liam Porter did accordingly, on that day, buy of them the ſaid Kent and Rule, for the | 
wie of the ſaid college, all the wheat ſo by them brought into Cambridge market that 
. | | days 
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in the declaration. 


That the crimes mentioned in thoſe 


articles, were violations of the ſtatutes within the ſtatute de ' 


magiſtri fi res exigat amotione, in the declaration ſet forth ; that 
the crimes in the 35th and following articles, were dilapidations 


of 


— 
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day, at the aforeſaid price of 3x. the buſhel, altho” the current and common price of 


the beſt wheat in the ſaid market on that day was but 4. 44. and the beſt and higheſt 
price thereof was but 47. 7 d. and not more. Hocque, &c. Et phjicimus & articulamur 
de quolibet alio tempore, pretio, walore wil _ſummd, &c. Et ut ſupra. 


L. Item, We likewiſe article and object to you, the ſaid Dr. Richard Bentley, that 
you did on the ſaid 28th day of September, 1717, cauſe the ſaid Jobn Kent, your bailiff, 
to bring a load -of malt into Cambridge, and carry it to the college brewhouſe, with- 
out going into the market, and did oblige one Barant, the then college brewer, to 
take the ſame off his hands, and to take it at the rate or price of 41. 65. per quarter, 


altho' the higheft price of malt ſold in the ſaid market that day, was but 17. 25s. per 


quarter, and not more. Hocgue, &c. Et vbjicimut & articulamur de quolibet alio pretio, 
xc. Et ut ſupra. 


LI. Item, We article and object to you, the ſaid Dr. Richard Bentley, that you hav- 
ing, by the articles aforeſaid, raiſed the price of wheat and malt ſo much above the 
real value as in the next preceding article is mentioned, did, ſoon after Michaelmas 
1717, and before the Lady-day following, cauſe great quantities of your own tythe 
wheat and barley malted, to be ſold at the college bake-houſe and brew-houſe, at the 
extravagant price of 40s. a quarter for wheat, and 265. a quarter for malt, and did 
oblige all the college tenants to pay their wheat rent due for the preceding half year, 
according to ſuch prices of gos. a quarter, and did, in the ſucceeding years 1718 and 
1719, oblige the college officers to take off about one hundred quarters of your own 
damaged:malt, and great quantities of your own tythe wheat, at prices far exceeding 
the market price, upon the reſpective market days. Hocque, &c, Et ut ſupra. 


LII. Item, We article and object to you, the faid Dr. Richard Bentley, that you have 
frequently, ſince your being admitted Mafter of the ſaid college, in breach of your 
ſaid oath, and in violation of ſeveral of the ſtatutes of the ſaid college, unneceſſarily 
and profuſely waſted and expended ſeveral great and exceſſive ſums of money, part of 
the common ſtock of the ſaid college; and particularly, in ſome few years after your 
being made Maſter of the ſaid college, you did expend or lay out near upon the ſum 
of 2,0004. of the college ſtock, in altering, frtting up, beautifying and improving the 
lodge, belonging to you as Maſter, which was then in very good condition and repair, 
and in no need of any ſuch reparations and improvements; and ſince that time, and 
particularly ſince the year 4715 or 1716, you have, over and above the ſaid ſum of 
25000. exorbitantly and unneceſſarily laid out and expended many other large ſums 
of money out of the college ſtock, in making many other unneceſſary and ſuperfluous 
additional buildings thereto, and in other extravagances ; particularly, by cauſing a double 
vaulted cellar to be made or ſunk in your back yard, for keeping your wine cool ; by 
ordering and cauſing your garden to be laid out and formed after a new model, and a 
terras to be erected therein by the water fide ; by building a ſummer houſe, or room of 
entertainment in the garden, belonging to you as Maſter, and in that a bath, which 
| You have cauſed to be ſupplied with water and other conveniencies for bathing ; by 

* two edifices belonging to the college into .a very large and ſpacious granary, 

o. IV. 


At 
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| | — of the goods of the college; that all dilapidations were except- 
| | ed out of the general pardon ; and that there was not in that 
| [ act, any pardon of the violations of college ſtatutes. That 
Dr. Bentley did not endeavour to procure the conſent of the 


eight 


| | at the expence of 400 J. or at leaſt 300“. for your own private,uſe, to carry on the trade 
or buſineſs of a farmer or malſter, which you followed for ſome time; by ſeizing upon 
| two pieces of ground belonging to the college, to keep a couple of cows in, for the uſe 
| : of yourſelf and family ; and by hedging, ditching, and trenching the ſame for that pur- 
poſe ; by cauſing a new brick houſe to be built in the back fide of the college, for 
| wintering the ſaid cows, and building three new coach-houſes for the uſe of particular 
; perſons ; all which were paid for out of the college ſtock, and amounted in the whole to 
| the ſum of 2000 J. or ſome other ſuch large ſum of money, as by the accounts of the 
4 Burſars of the ſaid college, reference being thereto had, will more fully appear. Hocgue, 
1 Ec. Et objicimus & articulamur de qualibet alia Jumma, &c. Et ut ſupra. 
| LIU. Len, We article and object to you, the ſaid Dr. Richard Bentley, that you have 
| further and unneceſſarily and profuſely waſted and conſumed great part of the common 
; 1 ſtock of the ſaid college, by building, cr cauſing a fine new country-houſe or ſeat to be 
built upon part of the college eſtate, at Over in the county of Cambridge, for the uſe of 
| | yourſelf and family, fit for the reception of a perſon of rank and quality; and have 
C | already expended therein, tho? not yet finiſhed or furniſhed, more than 8000. of the college 
| money. Hocque, &c. Et objicimus & articulamur de qualibet alia ſummd, &c. Et ut ſupra. 


- LIV. Item, We article and object to you, the ſaid Dr. Richard Bentley, that Dr. Johr 
Chriſtopherſon, formerly Maſter of the ſaid college, in the reign of Queen Mary, did, by 
his laſt will and teſtament, give and bequeath all his hangings, bedſteads, tables, forms, 
chairs, wainſcot, ceiling, and all the furniture belonging to his kitchen, to the aid 
college, for the uſe of his ſucceſſors, Maſters of the ſaid college for the time being; 
upon condition, that every ſucceſſive Maſter ſhould oblige himſelf in the ſum of 200 marks, 
to leave the ſame in as good condition as he found them ; as by the ſaid will, now re- 
maining among the muniments of the ſaid college, reference being thereunto had, will 
appear. Et ut ſupra. | | 
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LV. Iten, We article and object to you, the ſaid Dr. Richard Bentley, that you, upon 
| your becoming Maſter of the {aid college, found the lodge belonging to you as Maſter, 
3 well and ſuſficiently ſupplied with all neceſſary and uſeful furniture, fit and ſufficient for a 
| | _ Maſter of the ſaid college; all which came to the hands or poſſeſſion of you the ſaid 
Pr. Bentley. Et hoc fuit & oft verum, fc. Et ut ſupra. G 


LVI. Jem, We article and object to you, the ſaid Dr. Richard Bentley, that notwith- 
ſtanding the premiſes, and notwithſtanding there is not any allowance made by the ſtatutes 
to the Mailer of the college, for the furniture of his lodge; yet you, the ſaid Dr. 
Bentley, have ſquandred away great and exceſſive ſums of money out of the college ſtock, 
| over and above thoſe before mentioned, fer finiſhing and furniſhing the ſaid lodge; and 
4 particularly, in ſetting up nine marble chimney-pieces, and furniſhing the 'ſame with 

| a ſcarlet cloth bed, and chairs and ſtools, a damaſk bed and quilt, two large looking 
£ glaſſes, a filk ſquab, japan and walnut-tree tables; and in buying a coach for the uſe of 
| | Your wife and daughters, and ſeveral other goods for the uſe of your ſelf and family, to 
1 | the amount or value of 6004, gool. or at leaſt 400 J. ſterling; all which charge was by 
| Fou paid for, out of the common ſtock of the ſaid college. Hecgue, &c. Et objicimus 21 
erticulamur de qualibet alia ſumma, Ec. Et ut. ſupra. LVI 
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eight ſeniors for puniſhing the officers, who were not puniſh- 
able without ſuch conſent. That no particular puniſhment 
was ne by the — for the criaies „ . againſt 


viction 
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LVII. Item, We article and object to you, the ſaid Dr. Richard Bentley, that notwith- 
ſtanding there is not, by any of the ſtatutes of the ſaid college, any allowance made to the 
Maſter of the ſaid college for the time being, for bread, beer, fuel, or any other pro- 
viſions for himſelf and family at home; yet you the ſaid Dr. Bentley have, for theſe 
wenty three years laſt paſt, yearly conſumed and waſted great and exceſſive quantities of 
the common proviſions and ſtores belonging to the college, and applied the ſame to the 

uſe of yourſelf and private family at home, to the amount of ſeveral hundred pounds per 
ann.; viz. in bread, meal and beer, to the amount of 150/. per ann. or upwards ; and, 
at the laſt audit, the expence on ;that account amounted to 1741. in coals and other fuel, 
to the amount ſame years more than 100/. per ann. as by the college books of accounts, 


reference being thereto had, will appear. Hecgue, &c. Ef ehjicimus, & articulamur 
qudlibet alia ſummà, &c. Et ut ſupra. | 


LVIII. tem, We article and object to you, the ſaid Dr. Richard / ety, "that you have 
likewiſe, for theſe many years paſt, yearly ſpent and conſumed ſeveral great ſums of money 
out of the common ſtock of the ſaid college, for linen and pewter, pretended to.be uſed 
in your family at home, to the amount or value of 70/. 60 f. or at leaſt 50. per ann. and 
particularly in the laſt year, to the amount of go/. as by the college books of accounts, 


reference being thereunto had, will more fully appear. Et ein & articulamur de 
qualibet .alia ſummd, &c. Et ut ſupra. 


LIX. Item, We article and object to you, the ſaid Dr. Richard i Biklty, that you did, 

ſometime in or about the year 1719, fraudulently, unjuſtly, collufively, and unknown to 
the reſpective members of the ſaid college, contract and agree with Mr. Srrieant Miller, 
late one of the Fellows of the ſaid college, to procure and obtain an allowance of 4537. to 
be made to him the ſaid Serjeant out of the college ſtock, over and above the ſum of 100 J. 
before to him in hand paid, under pretence of reimburſing him the ſaid Serjeant, the 
charge it was pretended he had been at, in carrying on a proſecution againſt you, the ſaid 
Dr. Bentley, before the Right Reverend father in God, Fobn Moore, late Lord Biſhop of 
Ely, ſince deceaſed, as Viſitor of the ſaid college, for ſeveral great and enormous crimes 
by you committed, in the execution of your place or office of Maſter of the ſaid college; 
but in reality and truth, ſuch contract or agreement relating to the payment or allowance 
of the ſaid ſum of 453 J. was by you made with no other deſign, view, or intention, than 
to avoid the purſuit of juſtice, and to engage and oblige the ſaid Serjeant to withdraw a 
certain petition, that had been preſented to his late Majeſty King George I. en behalf of 
feveral of the Fellows of the ſaid college, in order to aſcertain the viſitatorial power; and 
which the ſaid Serjcant had by the ſaid Fellows been intruſted to proſecute. Hocgue, &c. 
Et objicimus C articulamur de quadlibet alis tempore & de gudlibet alia ſumma, &. Ft 
* ſupra 4. 


LX. Item, We article and object to you, the ſaid Dr. Richard Bentley, that, in purſuance 
of ſuch agreement, you did, on the 19th day of June, 17 19, at a meeting of the ſenior 


Fellows of the ſaid college, propoſe and inſiſt to have the ſaid ſum of 4537. allowed and 


paid to the ſaid Serjeant Miller, out of the common ſtock of the ſaid college, upon the 
pretence in the next precedent article mentioned; and at the ſame time inſiſted, and 
Peremptorily ade. to have the ſum of 500 J. paid, or allowed to yourſelf out of the 
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viction before the Biſhop of Ely; that the matters ſaid in the 
declaration to be corporate acts, were really not ſo. That 
before the prohibition, the zoth and 32d articles were amended 
upon Dr. Bentley's complaint. That the Biſhop, and not 


the King, was the general viſitor of the college ; and the plea 


concluded with praying the King's writ of conſultation. 
Dr, 
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ſame ſtock, to elinburks you the charges which you pretended you had been at in defending 
yourſelf againſt ſuch proſecution, but that ſuch propoſal and demands were all rejected 
by a majority of the ſeniors then preſent ; notwithſtanding which, you the faid Dr. Richard 
Bentley did, on or about the th of December following, by vile and indirect practices, in 


the abſence of three of the eight ſenior Fellows of the college, and againſt the conſent 
of three of thoſe preſent, procure an order or concluſion to be made and paſſed by other 
Fellows of the college not of the ſeniority, nor deputed by any of the three abſent ſeniors, 


to allow and pay out of the college ſtock, to the ſaid Serjeant, the ſaid ſum of 453 J. and 
to yourſelf the aforeſaid ſum of 5007. upon the ſeveral pretences before mentioned; and 
that the ſaid ſums of 453/. and 500/. were afterwards paid to the ſaid Serjeant Miller, 
and to you the ſaid Dr. Bentley, by virtue of ſuch pretended order or concluſion, out of 
the common ſtock of the ſaid college, to the great waſte and diminution thereof, and 
to the great prejudice of the reſpective members of the ſaid college. Hocgue, &c. 
Et objicimus & articulamur de quibuſlibet aliis tempore et ſummd, & c. Et ut ſupra. 


LXT. Item, We article and object to you, the ſaid Dr. Richard Bentley, that the faid 
Serjeant Miller, in conſideration of the ſaid ſum of 453 J. ſo paid to him out of the college 
ſtock or treaſury, as before ſet forth, did by a writing or inſtrument under his hand 
and ſeal, bearing date the 19th day of December, 1719, covenant and agree that he would 
not at any time after, proſecute or proceed upon the before mentioned petition to his ſaid 
late Majeſty, but would withdraw, or cauſe the ſame to be withdrawn, and do all other 
acts in his power towards the preventing or hindring any further proſecution thereupon, 
as by the ſaid writing or inſtrument now in the college regiſtry, reference being thereto had, 
will appear. And the ſaid Serjeant Miller did never afterwards follow or proſecute the 
ſaid petition, or do or cauſe any act to be done thereupon, and hath ever ſince refuſed, and 
doth ftill refuſe to deliver up all ſuch papers, writings, or inſtruments, as were intruſted 
in his hands, in order to carry on ſuch proſecution. Hocgue, &c. Et objicimus & articulamur 
de quolibet alio tempore, &c. Et ut ſupra. 


| LXII. Item, We article and object to you, the ſaid Dr. Richard Bentley, that notwith- 
ſtanding you are by your oath, and by the 2gth of the faid ſtatutes, obliged to preſerve 
all the moveables of the college, and to take care that the ſenior Dean and junior Burſar 
do every year, within one month after their admiſſion into their reſpective offices, make, or 
cauſe to be made, two perfect inventories of all the goods, moveables, plate, and other 


things belonging to the ſaid college, one of ſuch inventories to be repoſted in the public 


treaſury, and the other with the Vice-maſter for the time being ; and, at the ſame time, 
to take an exact account of ſuch goods, moveables, plate, Oc. as ſhall be at that time 
miſſing, by comparing ſuch inventories with thoſe made in the preceding year: But for 
theſe ten years laſt paſt, and upwards, no ſuch inventories have at any time been made, 
neither have you at any time called upon or required the ſenior Dean, and junior Burſar, 
or either of them, to perform their duty, according to the ſaid ſtatute ; nor have you ever 
cenſured or puniſhed them for their negle& therein, as by the ſtatutes of the ſaid college 
you are obliged, and ought to have done; by reaſon whereof, a conſiderable part of the 

2 college 
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Dr. Bentley, by replication, denied that the crimes alledged 
againſt him were violations of the ſtatutes, within the ſecond 
part of the ſtatute de magiſtri fi res exigat amotione ; and that 
any of the crimes in the 35th and following articles, were 
dilapidations of the goods. of the college, within the ſecond 
part of the laſt mentioned ſtatute : The Doctor then ſet forth 


the act of general pardon, 7th of George I. and inſiſted on the 
benefit thereof. 


To this replication the Biſhop demurred ; Dr. Bentley joined 


in demurrer ; and after ſeveral arguments, the Court of King's 


Bench in Trinity term, 1731, were pleaſed to give judgment 
for Dr. Bentley, that the prohibition ſhould ſtand. 


1 


—— 


* — 


college plate hath been for ſeveral years laſt paſt, and is now miſſing out of the college 
treaſury, and no examination or enquiry hath been made after it by you the ſaid 


Dr. Bentley. Hocgue, f.—4 objicimus et articulamur de guãlibet alid quantitate, &c. Et 
ut ſupra. 


LXIII. Iten, We article and object to you, the ſaid Dr. Richard Bentley, that by the 33d 
of the ſaid ſtatutes, it is (inter alia) ordained and provided, that the Burſars and Steward 
of the ſaid college, for the time being, ſhall bring their reſpective accounts to be 
examined by the Maſter, or in his abſence by the Vice-maſter, and the eight ſenior Fellows 
of the ſaid college, at the end of every quarter; but that ſuch accounts have not once, 
during the whole time that you have been Maſter of the ſaid college, been brought in 
and examined, according to the directions and intent of the ſaid ſtatute. And when one 
of the ſeniors demanded and inſiſted to have the accounts examined quarterly, purſuant to 


the ſaid ſtatute, you the ſaid Dr. Bentley replied with great diſdain, ** dont tell me of 
*«« ſtatutes.” Hecgue, &c. Et ut ſupra. 


LXIV. Tem, We article and ohject to you, the ſaid Dr. Richard Bentley, that at the 


general audit of the accounts of the whole college, which is by the ſaid laſt mentioned 


ſtatute appointed to be on the 4th of December yearly, theſe accounts have, for many 
years paſt, been paſſed in groſs only, without entering into any particulars, or examining 
vouchers for any of the ſums ſaid to be expended therein; and at ſeveral times, and mort 
particularly in the year 1715, when one of the ſeniors at ſuch meeting demanded, that 


the orders by which great ſums of the college money had been paid and laid out, ſhould be | 


produced, and particulars of general ſums ſpecified, and the vouchers thereupon examined 
you the ſaid Dr. Bentley, with great inſolence and foul language, hindered and prevented 
ſuch examination; and by reaſon of your ill treatment and behaviour, no objection hath 
of late been made to the accounts concerning the extravagant ſums laid out upon the 
lodge, garden and additional buildings, upon the aforeſaid houſe at Over, nor to an 
article of 400./. demanded for velvet and other materials ſaid to be uſed in the chapel, nor 
no enquiry made after the college plate ſo as aforeſaid embezzled, loſt, or miſſing ; nor 
after the great ſums of money laid out and expended in bread, beer, coals and other fuel, 


linen, pewter, and other things, for the uſe of you the ſaid Dr. Bentley, and your family, 
as in the precedent articles is mentioned. 


LXV. Item, Qued premiſſa, &c. 


Vor. IV. | 1 R Whereupon 


1732. 
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already to be viſitor. 
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Whereupon the Biſhop brought a writ of error in Parliament 
to reverſe this judgment; and on his behalf the general 


queſtion was ſaid to be, Whether, upon the whole matter, 
the Biſhop appeared to have an authority to proceed upon the 


articles, or not. The 4oth chapter of the ſtatutes given by 


Queen Elizabeth to the college, intitled, de magiſtri i res exi- 
gat amotione, impowers the Biſhop of Ely, as viſitor, to proceed 
againſt the Maſter for the crimes therein mentioned, by the 
words dilapidatio bonorum, et violatio ſtatutorum collegii; and 
the articles upon which the Biſhop was proceeding, amounted 
plainly to a charge of thoſe crimes, as would appear when the 
nature of the ſeveral facts, which made up the charge, was 
conſidered. But, upon the argument of this matter in the 
Court of King's Bench, ſeveral objections were made: I. That 
ſeveral of the matters charged in the articles were pardoned 
by the act of general pardon, 7 Geo, I. II. That many of the 
matters charged upon Dr. Bentley, being done by him in his 
corporate capacity, and in conjunction with others of the cor- 
poration, ought to be conſidered as corporate acts; and there- 
fore to be puniſhed only by the general viſitor of the corpora- 
tion, which was the King, and not the Biſhop of Ely. III. 
That by the citation, the Doctor was to appear before the 
Biſhop, as viſitor of the Maſter, ſpecially authoriſed and 
appointed by the 40th chapter of Queen Elizabeth's ſtatutes ; 
whereas it appeared by the defendant's plea, that a general 
viſitatorial power had been. before granted by King Edward VI. 
to the Biſhop of Ely, and conſequently, there being no part of 
the viſitatorial power remaining in the crown for Queen Eli- 
zabeth to grant, her grant could not enure as an appointment 
of a ſpecial viſitor of the Maſter, but it ſuppoſed the Biſhop 
To the firſt of theſe objections it was 
anſwered, that the at of general pardon extended only to 
offences againſt the public laws of the kingdom, but not to 
offences againſt the private ſtatutes of ſuch particular ſocieties 
as colleges are; and the Court of King's Bench were unani- 
mouſly of this opinion. To the ſecond it was ſaid, that ſuppoſ- 
ing the Biſhop to be the ſpecial viſitor of the Maſter only, yet, 
if Dr. Bentley had really concurred in corporate acts done 
againſt the ſtatutes, he was certainly puniſhable for ſuch con- 
currence, and the proper perſon to puniſh him was his viſitor, 
whether that viſitor was the viſitor of thoſe who concurred 

with 
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with him or not: And this was likewiſe the unanimons opinion 
of the Court of King's Bench. To the 44% objection it was 
anſwered, that ſuppoſing the Biſhop of Ely was firſt oonſti- 
tuted viſitor by the 46th ſtatute of King Edward VI. yet the 
ſtatutes of Queen Elizabeth being good, and the 4oth of thoſe 
Natutes having in it words ſufficient of themſelves, without 
the ſtatute of King Edward, to authoriſe him to proceed againſt 
the Maſter in a ſpecial manner; the Biſhop might found ſuch 
proceedings on which of thoſe ſtatutes he thought fit: And 
as to being ſpecial viſitor of the Maſter only, the Biſhop did 
not ſuppoſe himſelf ſo. But had the citation in queſtion been 
defective, yet the appearance of Dr. Bentley upon it at the time 
and place appointed, would effectually have cured any miſtake 
in the citation. And if the Biſhop, in his viſitatorial acts, 
had given a wrong account of the original of his juriſdiction, 
it was not apprehended, that any ſuch error could prejudice 
him : Viſitors not being tied up to any particular forms, nor 
to be prohibited for irregularities in their proceedings, or infor- 
malities in their acts, but only for want of juriſdiction. Now 
in the preſent caſe, it appeared upon the record, that the Biſhop 
had a juriſdiction to proceed againſt the Doctor, and indeed the 
objection ſuppoſes it; if, therefore, this prohibition ſhould 
be continued, it could not be for want of juriſdiction in the 


| Biſhop, but becauſe the citation required the Doctor to appear 


before the Biſhop under a wrong deſcription of his authority; 
whereas it was apprehendeded, that the Biſhop had no occaſion 


to mention his authority at all; he needed not to have called 


himſelf viſitor, it would have ſufficed, that in fact he was fo: 
And Dr. Bentley, having fworn to the obſervation of the ſtatutes 
of the college, muſt have been preſumed to know who was the 
viſitor ſet over him by thoſe ſtatutes. For theſe reaſons it was 
conceived, that the judgment given by the Court of King's 
Bench was erroneous, and ought to be reverſed. 


On the other fide it was ſaid, that this was a mere queſtion 
of law arifing upon the pleadings; for the Court of King's 
Bench founded their opinion upon a repugnancy, or incon- 
ſiſtency between the citation iſſued by the Biſhop againſt Dr. 
Bentley, and the plea put in by the Biſhop to juſtify his pro- 
ceedings; and it was apprehended to be very plain, that the 
Biſhop's plea was inconſiſtent with, and a departure from, his 
citation, For the Biſhop, in his citation, ſummoned Dr. 
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and "appointed by, d the 4oth, chapter of the ſtatutes of Queen 


Eins, to examine the . Maſter, of the college for certain 
elimes or cnormities mentioned or ex preſſed in the ſecond mem - 
Per HF 1 that chapter ; 5, and yet in his plea he inſiſted, that: che 
ſtatites of King Eduard VI. were in forcg,. and that by tlie 


46th' of thoſe ora the Biſhop of Eh, for the time being, 


Was appointed general viſitor of this college à but if he really 
Was ſo, he could not be viſitor ſpecially, authoriſed by Queen 


Elizabeth to examine the maſter, becauſe the whole viſitatorial 
power would have been 1 in him under King, Edward's ſtatutes; 
and it was both repugnant and inconſiſtent, that Queen Ehiza- 


eth could grant to him a part of that power, the whole: of 


which he was poſſeſſed of before ; F unleſs it be, true, thati the 


whole doth not contain, or is not equal to all the par ts. 
Whether he really was general viſitor or not, was not proz 


perly now in queſtion ; but it muſt neceſſarily be ſo taken; upon 
this record as againſt the Biſhop himſelf, he having pleaded 
that he was general viſitor by King Edward's ſtatutes; which, 


if he had not pleaded- and ſet forth on record: the on Get. 
tion would haye been, whether the articles which he had 
admitted, were Within his enquiry as ſpeoial-vifitor; by the 
. 4oth chapter of Queen Elizabeth's ſtatutes, ſince he had cited 

7 Dr. Bentley, as ſuch ; but by his plea, he inſiſted on a different 
a poyer. from that upon which he inſtituted or iflued the citatfon, 


and a, power, totally inconſiſtent with it. That in caſts of 


pro ohibition, both parties are in the nature of plaintiffs, of actors; 


and therefore, if the plea dees not ſupport the ſame kind of 


juriſdiction which is relied upon by the Biſhep in his Gta- 


tion, that citation, and all. proceedings uponſit will be illegal, 
and a a conſultation ought to go; for the defendant cannot have 


A, conſultation to enable him to proceed on that citation; with- 


en 


out entitling himſelf to it by his plea, which the Biſhop had 
not done in this caſe, but had jnſfiſted on another juriſdiction, 
different from that upon which his citation was founded. 

That this citation was the leading proceſs and ſole baſis of all 
the, ice ee une, and a+ it was not ſhewh 17 
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if by his own plea, he had deſtroyed that juriſdiction under W 
which the citation was grounded, the Court of King's Bench me 
could no more ſuffer him to act under ſuch a power, than if 
he had none at all. That the citation was likewiſe ul founded, 
becauſe the Biſhop of Ely was not appointed viſitor by the 
goth chapter of Queen Elizabeth's ſtatutes, there being no 
words of creation or conſtitution in that chapter ; for the 
firſt branch of it refers to the power to be exerciſed by the 
Vice-maſter and ſeniors, of admoniſhing the Maſter upon any 
neglect in the execution of his duty; and the next branch of 
it provides, that in caſe ſuch admonition proves ineffectual, 
they ſhould then lay the matter before the viſitor, the Biſhop 
of Ely for the time being; but theſe words could not poſſibly 
confer any original or new power, and if the Biſhop had not 
a viſitatorial power given him by this ſtatute, whatever power 
of viſitation he might otherwiſe have, the citation being wholly 
founded on this ftatute was illegally iſſued : And therefore the 


Judgment of the Court of King's Bench was clearly right, and 
ougght to be affirmed with cofts, 


AFTER hearing counſel upon this writ of error on teen Juvdcurur 
feveral days, and diſcuſſing the matters of the charge, article by N N 


article; and after hearing the Judges upon the two following Jour. vol. 24. 


queſtions; I. Suppoſing an action upon a prohibition brought 1 


in the Court of Common Pleas, and the plaintiff obtains a {77 172. 


1 qu | 174. 175- 
judgment for the prohibition to ſtand, and cofts taxed for 177. 19 


him, and a writ of error be brought in the Court of King's +09 156. 
** Bench, which Court reverſes the judgment in part, and 
affirms it as to the reſt; whether the plaintiff in that caſe is 
entitled to coſts? And II. Whether, in the caſe in the 

« queſtion before ſtated, wherein the judgment is reverſed in 

part, and affirmed in part, the coſts are to be reduced, or 

* the whole to ſtand?” And after great debate upon almoſt , 

every part of the caſe, the entire order and judgment of the 

Houſe was expreſſed in the following words : 


„ WaEREAs, by virtue of his Majeſty's writ of error, 
| feturnable into the Houſe of Lords in Parliament afſembled, 
2 record of the Court of King's Bench was brought into 
this High Court, the 11th day of February in the year of our 
Lord 1731, with the tranſcript thereof, wherein Thomas, 


Tord Biſhop of Eh, is plaintiff, and Richard Bentley, Doc- 
Vo L. * 8 
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tor in Divinity, Maſter of. Trinity college in Cambridge, 


defendant, in order to reverſe a judgment given in the ſaid 
Court of King's Bench, in an action upon a prohibition, 
in which the ſaid Dr. Bentley, who ſued as well upon his 


owin as upon the King's account, was plaintiff, and the ſaid 
Lord Biſhop of Ely defendant, upon which ſaid writ, errors 


being aſſigned by the ſaid . Biſhop of E/y, and iſſue joined 


by the aid Dr. Bentley, and counſel on both ſides having 
©, been heard ſeveral days, as well in the laſt, as in this preſent 
Seſſion of Parliament, and the Judges having delivered their 
Opinions in relation; to matters of law. to them propoſed 

and due conſideration and debate having been had, of what 
was offered on either fide in this caſe; It is ORDERED. and 
ADJUDGED by the Lords Spiritual and Temporal 1 in Parlia- 
ment aſſembled, that the ſaid judgment given in the Court 
of King's Bench, in an action upon a prohibition, be, and 
the ſame is hereby reverſed: And it is hereby further o- 
D and ADJUDGED, that a conſultation be and is hereby 


granted with reſpect to the 6th article, except as to theſe 


words in the latter part thereof, viz. [and ſuffered or per- 


* emitted the officers of the. ſaid college in liłè manner to neglect 
he ſame, ] touching which words, the prohibition is to ſtand ; 
and that a conſultation, be alſo, granted with reſpect to the 


{*.10th, 11th, 12th, 13th, 27th, 28th, 2gth, goth, 38th, 39th, 


cc 


«Cc 


66* 


oy 


F 
c 
<< 
«c 
<c 


4 


44 


40th, 41ſt, 52d, 53d, 57th, 58th, 59th, Goth and 61ſt arti- 
cles: But as to the 5th, 7th, 8th, gth, 14th, 1th, 16th, 
17th, 18th, 19th, 2oth, 21ſt, 22d, 2 3d, 24th, 25th, 26th, zuſt, 
324d, 33d, 34th, 35th, 36th, zy th, 42d, 43d, 44th, Apyth, 40th, 
47th, 48th, 49th, 5oth, 5rit, 54th, 55th, 156th, bad, 63d 
and 64th articles, it is hereby further ODE RED and (AD- 
JUDGED, that the prohibition do ſtand as to thoſe articles: 
And it is hereby further oRDERED, that the plaintiff in etror 
do pay, or cauſe to be bag © to the detendant 1 in error, ng ſum 
of 1007. for his coſts, Sr oigags abit; vBIBSH 2 PRO 


\ Ji i 
* 


IS — „ 


dne 4 ry FC 


jon "This ſ-oirited proſecution was accordingly, carried on, and after a trial at E hy Houſes 
which laſled f and twenty days, ſentence was, on the 27th of April. 1734. 8 given againſt 
the Doctor, That he had been legally convicted before the viltor, of a \ioihridkt of the 
« '{txtutes, and dilapidation of the goods of the college; z and that he had \thereby: i in- 


3 urred the penalty of ertrag of his office of Maſter,” 1 #t.. Regiſter, D. Br. 328. | 


The curious reader will find the ſubſequent hiſtory of this bafineſs, in > that elaborate 


work, . ia Britanii ica, vol. II. zd edit, p. 238. 
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ad 019 248 1007 int 0159 ot int 366 
Ani Achetley, a CP, AR." © Reſpondent. 
2 at February, 752. & 91 
Nie CHARD Meberky, the reſpondeat's' huſband, in con- 
ſideration of a marriage to be had between them; and 


of 1004. paid to him as part of the reſpondent's marriage portion, 
and alſo of 4 ſettlement to be made by Arthur Muntwaring. 
the reſpondent's father, of a farm and lands in Nonnelly in the 
county of Salop, of the value of 40l. per ann.; by inden- 
tures of Teaſe and releaſe, dated the 17th and 18th of July, 
1689, conveyed a farm and lands in Molverley, in the (aid 
county of Salop, of 6061. per ann. to the uſe of himſelf for 
life, with remainder to the reſpondent for life, for her jointure 
and in full ſatisfaction of dower. —— And by another ſet- 
tlement of the ſame date, the ſaid ' Arthur Manwaring, in 
confideration of the marriage, conveyed the ſaid farm and 
lands in Nonnelly, to the uſe of Richard" Acberley and the 
reſpondent, and to the ſurvivor of them for life; remainder to 
the iſſue of that nee _ wanne to Richard ati 


in fee a ons + 4+ lr * of 4 474 4 4201 7 An N ' 25 e 
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The marriage; iT fed 3 108 * after, 6 1 x coir WY 
ing died. leaving Mary, Manwaring,. the reſpondent's. mother, 
his Widow; who being left in good circumſtances, was applied 
to by one William Vaughan. to advance him 700/. upon a mort- 
gage of a copyhold. e in the manor of Feen the 
e of c. "A 7 GE cg 

er the Sake: was 3 ot he. * ty 31 the: 
money; but being at that time a ged and infirm, and the 
manor lying at a conſiderable —— from the place of her 
abode; ſo that the was unable to, travel, thither to take an 
admittance. to the eſtate, and repoſing A- great confidence in 
Richard Acberley, her On i in law ; ſhe therefore entruſted him 
with the OR: of the mohey, and agreed that he ſhould 
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take a ſurrendet {bf che faid copy held eſtate to himſelf, but in 
cruſt for her. | 2 


Accordingly William Pu, at a nth held on the 12th of 
December, 1699, ſurrendered the faid and lands in Lop- 
pington, to Richard Acberley and his heirs, ſubject to redemp- 
tion. And by deed poll, aated the 14th of the ſame month, 
Richard Acherley declared; that the eſtate fo ſurrendered, was 
in truſt for Mary Manwaring, and that the 700/. was her pro- 
per money; and covenanted, that he and his heirs would ſur- 
render the ſaid premiſſes to the ſaid Mary Manwaring and her 
Heirs, and that all the intereſt of the ſaid 709k. ſhould be to 
her uſe, 


William Vaughan having ſurrendered the equity of redemp- 
tion of this copyhold eſtate to Sarah his wife, ſhe, ſome time 
after his death, propoſed to ſell the ſame; and there being a 
confiderable arrear of intereſt due on the ſaid mortgage, an 
agreement was made by Richard Acherley with Sarab Vaughan, 
for the abſolute purchaſe of ſuch equity of redemption for 3000. 
and Mrs. Manwaring ſtill continuing infirm and unable to tra- 


vel, Sarah Vaughan, at a court held on the roth of May, L704, 


ſurrendered the ſaid premiſſes to the ſaid Richard Acherley and 
his heirs. And upon payment of the purchaſe money, he took 
a releaſe in the words following, viz. ** Know all men by theſe 
* preſents, that I Sarah Vaughan of Afton, in the pariſh of 
« Wem in the county of Salop, widow, do hereby acknowledge 
to have had and received of and. from Richard Acherley of 
&« Shiffnall, in the ſaid county of Salop, Gent. the full and juſt 
fſum of 1, oool. of lawful Engliſb money, being the full con- 
« fideration of the purchaſe of a certain copyhold eſtate, lying 
« and being in Loppington, in the ſaid county of Salp, by me 
<< lately fold to the ſaid Richard Acherley ; of and from which 


« ſaid ſum, and of and from all other debts, accounts, reckon- 


« ings, ſum and ſums of money, dues and demands whatſo- 
„ever, I do hereby for myſelf, my heirs,” executors and 
„ adminiſtrators, fully, clearly and abſolutely. releaſe, acquit 
and diſcharge the ſaid Richard Achertey, his heirs, executors 
and adminiſtrators, and Tay of them for ever, by theſe 

1 preſents. 
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« preſents. In witneſs whereof I have hereunto put my 
« hand and ſeal this 17th day of June in the third year of the 
« feign of our ſoveteign 3 Anne, by the Fe" BP Ong, 
6&2 Mat e + wp Annoque Dok: 1764. 
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on the Toth” of Auguſt following, Mary Manworing died 
inteſtdts;” ledving the reſpondent her only child, who ſoon 
afterwards obraited letters of adminiſtration of her pe rfonal 
eſtate; by virtud whereof Richard Acherley ker 0 her 
right, became welt entitled to the real and perſona . 


Mary Monwarnig, which was of conſiderable value, 5 


112 
99 
. 


Richard an and the reſpondent his wife, having 


received a confiderable acceſſion of fortune by che death of 
Mrs. Manwar ing, and having been married ſeveral years with- 
out' having any children, the reſpondent Was deftous, that in 


caſe ſhe-ſhould "Babe no iſſue by her huſband, "the might + aye 


the liberty” of diſpdſing of 1,0097. at her death, to which, he f- 
conſented j and Accordingly by an indenture dated the 2oth of 

February, 1754. "reciting this "agreement, and e cir mf ances 
under which" it Was made, Richard Acherl, and the rc rel) [po ondent 
agreed to levy a Ene of the Laid farm in tet ap Il, to the, uſe, 


of the repent for life; remainder to truſtees for 08 1h 
fron the death "of | the ſurvivor of ther ſt 


m, in ruſt to. raiſe * 
ſum not e ceedin and pay the ſame ene tele 


ditecktohs of the te pond dent, 955 her will or r deed; FRY Femain= 
dercto Ried Ae oh i , + m_ 


Ru; bur Wick dr 1 

"OY ig, 4923, Nba Acker iy died inteſtate and with 
ius! N 0 pellant his brother and heir, and ther on- 
dent Riss ines 55 e el e of his _ 
cRiks'viis" Pranted' to her. 9 do 
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e reſpondeng, be 
1 BY (if; 


wht 10 ent bs nil hes > 
being. "entitled, to the copy hald eſtate . at 
1 oe ag 5 to Mrz. ee her mother, the ame 
been, as f 6 conceiyed , purchaſed, in; truſt. for her by 
Ric 70 Lcbeflo, He, upon, the death, of her, huſband, entered 
into ofſeſhon tis it: But the appellant having the legal title 


by deſceht from his brother, tho' in truſt for the reſpondent, , 


thought fit, in Trinity term, 1728, to bring an ejectment 
YOS&» SV. | T _ againſt 


| eſtate of | 


Chifts' in parltament. 


DP" againſtthe reſpondent s tenant, to recover the poſſeſſion. Where- 
upon in Michaclmas terin following, the reſpondent exhibited 
her bill in the Court of Exchequer, againſt the appellant ; 
;nſiſting upon the ſurrender to Richard Acherley in December, 
1699, and the deed poll declaring the truſt thereof, and alſo 
the ſurrender i in May, 1704, and that both thoſe ſurrenders 
were made in truſt for Mrs. Manwaring her mother, and that 
ſhe being her heir at law, was entitled to the eſtate ; and there- 
fore Prayed an injunction to ſtay the appellant's 'Prucrovings at 
law, and to be quieted i in the poſſeſſion, 2 


The appellant, by his anſwer, admitted the ſurrenders and 
the declaration of truſt, but inſiſted, that previous to the inden- 
ture of, the 20th of February, 1704, there was an agreement 
between Richard Acherley and the reſpondent, that he ſhould 

enjoy the ſaid copyhold premiſſes and the 700/. ſecured to 
Mary Manwaring, diſcharged of all truſt and claim whatſoever 
of the reſpondent, in conſideration of his agreeing to give her 
power to diſpoſe of the 1,0007. ; and that, in purſuance of ſuch 
agreement, the ſaid indenture was executed; he inſiſted alſo on 
a cuſtom of the manor, that if any perſon claiming any truſt 
in any copyhold inheritance in the faid manor, did not claim 
the ſame in a copyhold court of the manor, and pray that ſuch 
claim might be entered in one, two, or three years after the 
right accrued, the right or truſt of ſuch perſon was barred, by 
virtue of the cuſtom which operated by way of non- claim. 
And further, that Richard Acberley had purchaſed the equity of 
redemption with his own money, and had never declared any 


. thereof. 


In Hilary term following, the appellant exhibited his croſs 
bill againſt the reſpondent, inſiſting on the ſaid agreement, and 
alſo upon the ſaid cuſtom, as to the forfeiture of truſt eſtates 
within the ſaid manor; and prayed a diſcovery of the agree- 
ment, and ſuch relief as might enable him to maintain his 
ejectment, to recover the poſſeſſion of the ſaid premiſſes, and 
the rents and Profits thereof received by the eee, 


After the appellant had anſwered the original bill, an injunc- 
tion to ſtay his proceedings at law, which had been obtained 


by 
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by the reſpondent for want of an anſwer, was continued, on hear- 
ing of counſel on both ſides upon the merits. 


The reſpondent ſoon afterwards put in her anſwer to the 
croſs bill, and thereby denied, that there was any agreement 


between her and the ſaid Richard Acherley her huſband, that he 


ſhould enjoy the copyhold premiſſes and the 7007. diſcharged 


of all truſts or claims of the reſpondent; ſhe alſo denied the 


pretended cuſtom, and inſiſted that Richard Acherley purchaſed 
the equity of redemption with the money of Mrs. Manwaring, 
and that the purchaſe was made in truſt for her, and that the 


releaſe from Sarah Vaughan was a ſtrong evidence of ſuch 
truſt, 


On the 19th. of February, 1730, both cauſes were heard; 


when the court were pleaſed to declare, that the appellant, as 


brother and heir of Richard Acherley, was a truſtee in the ſecond 
ſurrender for the reſpondent ; and therefore decreed, that he 
ſhould ſurrender to the reſpondent the copyhold eſtate at her 
expence, and that a perpetual injunction ſhould be awarded, to 


ſtay: the appellant's proceedings at law, and that the appellant' 8 
croſs bill ſhould be diſmiſſed with coſts, both at law and in 
that court. 


1732. 


Soon after pronouncing this decree, the appellant applied by | 


petition for a rehearing, and obtained an order for that purpoſe ; 
but he neglecting to draw up the order in a reaſonable time, the 
reſpondent upon motion got it diſcharged. 


The appellant therefore appealed from the decree in toto; 
and on his behalf it was urged, that by the ſtatute of frauds 
and perjuries, it is expreſily enacted, that all declarations or 
creations of truſts of lands, tenements, or hereditaments, ſhall be 
manifeſted and proved by ſome writing, ſigned by the party, who 


J. Willes, 


W. Peere 
Williams. 


is by law enabled to declare ſuch truſt, or by his laſt will in 


writing, or elſe they ſhall be utterly void and of none effett - 
Now it was admitted by the reſpondent, that no writing was 
ever ſigned by Richard Acherley her huſband, to declare any 
truſt concerning the ſecond ſurrender ; and yet the Court were 
pleaſed to declare, that the appellent was a truſtee in the ſecond 
ſurrender for the reſpondent : But it was apprehended, that in 
* 5 | caſes 
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8 caſes where there was no proof by writing, there was no ground 
por the Court to declare a truſt for any perſon to be good, 


{ P . Yor ke. 


5 * R. Wilbr a- 


which the ſtatute had declared ſhould be void. That the mort- 
gage for 7o0o/. was confidered, both in law and equity, as a 
perſonal eſtate, which ſhould go to executors and adminiſtra- 
tors, and the right of redemption was to be confidered as the 
ſurplus of the land which remained unſold, and as an inherit- 
ance that went to the heirs and aſſigns; this right Sarah Vaughan 
had, and might ſell to any ceriba; 6 and having accordingly ſold 
it to Richard Acherley, the ſecond Torrent from her to him 
was a fair ſale, ſubject only to the mortgage for 700 J.; and as 
he might have redeemed on payment of that ſum, ſo might 
Mrs. Manwaring have forecloſed for the non-payment of it. 
That the intention of the parties was fully expreſſed in the 
agreement of the 2oth of February, 1704; viz. that Richard 
Acherley ſhould on his part have and enjoy the 7007. as Mrs. 
Manwaring's perſonal eſtate; and that he, in conſideration 
thereof, ſhould give the reſpondent, his wife, a power of 
charging his farm in Nonnelly with 10001. But by the preſent 
decree, this intention was wholly fruſtrated, for Mrs. Man- 
<waring had no perſonal eſtate beſides the 7001. and therefore, 
if Richard and his heirs were not to have the mortgaged eſtate, 


he had no conſideration for the 1000/. charged on his farm in 


Nonnelly ; and yet the reſpondent inſiſted upon and claimed by 


virtue of that agreement. That declarations of truſts as to 
lands, are queſtions of fact, properly triable by a jury at com- 
mon law; and the appellant accordingly had, by his counſel, 


prayed an ifſue at law to try the queſtion, Whether Richard 
Acherley did ever declare any-truſt concerning the ſecond ſur- 
render, or any truſt at all, except for the 7500/7. but this iſſue 
was denied, and a perpetual injunction awarded to prevent all 
trials: It was therefore prayed, that the decree in the original 
canſe might be reverſed, and the bill diſmiſſed ; and that the 


decree of diſmiſſion in the croſs cauſe, might alſo be reverſed ; 


and that the reſpondent might be decreed to account for the 


rents and profits from her huſband's death, and to deliver up 


the writings to the appellant, and pay him his coſts in both 
| cauſes, 


4 | 


On the other fide, it wat ſaid to be admitted, that Richard | 
- Acherley was a truſtee for Mrs. Manwaring as to the mortgage 
made 
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made by the firſt 105 bk ae expicily declared.'the 
| ſame by his deed-poll ; and. as that ſurrender was in fee, and 
declared to be in truſt for Mrs. Manwaring and her heirs, there 
was no occaſion for a new declaration of truſt upon the ſurren- 
der of the equity of redemption; and ſhe, very probably, en- 
truſted Richard Acherley in this purchaſe, by reaſon of the con- 
fidence ſhe repoſed in him as being her ſon-in-law, and of her 
inability to travel to take an admittance in perſon. That by 


the releaſe which was taken by Richard Acherley, upon the 


ſurrender of the equity of redemption, it appeared, that the 
conſideration of the mortgage and purchaſe of the equity 
were conſolidated together, Which was an implicit acknow- 
ledgment that both came from the ſame hand; and as the 
conſideration of the mortgage was indiſputably the money of 
Mrs. Manwaring, there was the ſtrongeſt preſumption imagin- 
able to ſuppoſe, that the conſideration of the equity of re- 
demption was likewiſe her money; there being no pretence 
that a diſtinct ſum of 1000/. was paid for the purchaſe in 
1704. That there was not the leaſt colour of evidence from 


the recitals in the deed of February, 1704, or from the proofs 


in the cauſe, that the power given to the reſpondent of charging 
1000 J. was in lieu of her pretenſions to the copyhold eſtate, 
or to diſcharge it from the truſt of the mortgage; but it was 
only intended by Richard to gratity the requeſt of his wife, in 
whoſe right he had juſt before reccived a conſiderable acceſſion 
of fortune, by giving her a power, in caſe the, had no iſſue, 
to diſpoſe of ſome part of it as ſhe thought proper: as there- 
fore the appellant had no pretence of title to the copyhold 
premiſſes, at leaſt till the mortgage was diſcharged, it was 
conceived to be a notorious violation of the rules of equity, 
for him to take advantage of his legal title as truſtee, and 
make uſe of it againſt his ceſtui gue truſt, to turn her out of 
poſſeſſion by ejectment, and thereby put her under the abſolute 
neceſſity of exhibiting a bill in equity to protect her poſſeſſion 
by an injunction. But further, the appellant did not by his 
croſs- bill, ſet up a title to the equity of redemption only of this 


copyhold eſtate, and pray to be admitted to redeem; but he ſet 
up an abſolute title to the whole inheritance, upon an imaginary : 


agreement and cuſtom, which had no manner of foundation 
either in law or in fact. It was therefore hoped, that 325 decree 
would be affirmed, and the pkt diſmiſſed with coſts. 


Vol. IV. U eee 
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— AccoRDINGLY, after hearing counſel on this appeal, it was 
— ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
Decree and the decree therein complained of, affirmed. 


Jour. vol, 24. 
p. 191. 


Caſe 7. Randall, Lord Baron of e we Appellant. 
Ireland, - 
Thomas Shaw, Eſq; - - Reſpondent. 


7th March, 1732. 


I PFARD Plunket, the appellant's father, ſoon after the 
Reſtoration, vi. in 1663, exhibited his claim before the 
Commiſſioners appointed to put in execution the acts of ertle- 
ment and explanation in Ireland; thereby praying to be decreed, 
inter alia, to the towns and lands of Kentſtoun, YVeldenſtown, 
alias Peldenſiown, Curraghſtown, and Erick, alias Knockirk, alias 
Knockhurly, with their appurtenances in the barony of Duleck 
and county of Meath, part of the antient eſtate of the Dunſany 
family: And on hearing this claim on the 21ſt of Auguft, 
1663, it was adjudged and decreed, that the faid Edward 
Plunket was an innocent papiſt, within the true intent and 
meaning of the ſaid acts, and that he and his heirs ſhould be 
reſtored to the ſaid eſtate. 


William Shaw, the reſpondent's grandfather, was chicf agent 
and manager for Patrick Lord Dunſany, and the ſaid Edward 
Plunket his ſon, in all their affairs, and particularly i in pro- 
ſecuting and carrying on the ſaid claim, and in obtaining the 
ſaid decree of innocence, and alſo in procuring a clauſe in the 
act of ſettlement ; whereby, after reciting that the ſaid Patrick 
Lord Dunſany, and ſome other noblemen and gentlemen therein 
particularly named, had, for reaſons known to his Majeſty, in 
an eſpecial manner merited his Royal grace and favour ; it was 
declared, that every of them ſhould, without being put to any 

further proof, be reſtored to their former eſtates, according 


to the rules and directions in the ſaid act for that purpoſe ſpe- 
| cified; 
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cified; and afterwards in procuring a further clauſe in the act 
of explanation, by which it was enacted, amongſt other things, 
that forthwith, and without any previous repriſals, the ſaid 
Lord Patrick and his heirs ſhould be reſtored to the poſſeſſion 
of his principal and capital ſeat, and alſo one third part of 
all other his eſtate, of what kind or nature ſoever, of which 
he, or any other perſon to his uſe, or in truſt for him, were 


ſeiſed or poſſeſſed of upon the 22d of October, 1641 ; and that, 
with all convenient ſpeed, the whole reſidue thereof ſhould be 


reſtored to him and his heirs; the reſpective adventurers or 
ſoldiers, or their heirs, then in poſſeſſion thereof, or claiming 
the ſame, being firſt ſatisfied, their reſpective ſhares and pro- 
portions due to them by the ſaid act. 


The ſaid Edward Plunket and Catherine his wife, together 
with Chriſtopher Plunket then their eldeſt ſon and heir-apparent, 
and the ſaid Patrick Lord Dunſany, by indenture dated the 18th 
of November, 1663, mortgaged the ſaid premiſſes to the ſaid Wil- 
liam Shaw for 99g years, at the rent of 204. per ann. ſubject to 
the following condition or proviſo of redemption ; viz. © that 
* whenſoever the ſaid Patrick, Lord Baron of Dunſany, Ed- 
« ward Plunket, Catherine Plunket, and Chriſtopher Plunket, or 
* any of them, their or any of their heirs or aſſigns, ſhould 
* pay or cauſe to be paid to the ſaid William Shaw, his exe- 
„ cutors, adminiſtrators, or aſſigns, the juſt and full ſum of 
„ 1200 J. ſterling, in one entire payment; that then, and from 
„ thenceforth, the ſaid indenture of demiſe, and the ſaid 
* eſtate and term thereby granted, ſhould be utterly void, 
* fruſtrate, and of no effect; and that then, and from thence- 


* forth, it ſhould and might be lawful to and for the aid 


Edward Plunket, his heirs or aſſigns, into all and fingular 
the ſaid demiſed premiſſes, and every part thereof, to re- 
** enter, and the ſame to have again, repoſſeſs and enjoy, as 
in his or their firſt or former eſtate ; any thing in the ſaid 
* deed contained to the contrary notwithſtanding.” To which 


indenture the ſaid William Shaw was a perfecting party; and 


by virtue thereof entered upon and became poſſeſſed of the 
premiſſes. 


Edward Plunket died in 166 5 leaving iſſue the ſaid Chri/to- 
ber, afterwards Lord Dunſany, and the appellant ; and Lord 
 Chrifiopher 
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rents, iſſues, and profits thereof. 


Caſes in parliament. 
. A— Chriſtopher dying Lind time alter without iſſue, the appellant 


became entitled to the equity of redemption of the premiſſes. 


In 1686, the appellant filed a bill in the Court of Chancery 
in Ireland, againſt the ſaid William Shaw, for a redemption, 
and an account of the profits of the ſaid premiſſes; which bill 
Shaw anſwered, and ſoon - afterwards left Ireland, but never 
returned again, | 


In 1692, or 1693, William Shaw junior, ſon of the ſaid 
William Shaw, went into Ireland; and he and his father being 
ſenfible they had no right to the premiſſes, but under the ſaid 
mortgage; William Shaw junior, by his father's directions, 
propoſed to give up the poſſeſſion to the appellant, upon his 
paying the ſaid ſum of 12001. and confirming the leaſes which 
had been made by William Shaw ſenior ; which propoſal the 
appellant. did not come into, thinking it unreaſonable ; but 
William Shaw ſenior, continued from time to time to make 
freſh propoſals to the appellant for ending their differences 
amicably, and thereby hindered him from bringing the ſaid 
cauſe to a hearing. 


William Shaw ſenior died in 1706, before the diſpute could 
be ſettled by any agreement, leaving the ſaid William Shaw ju- 
nior, his ſon and heir, who took out adminiſtration to his father 
with his will annexed. = | 


William Shaw junior died inteſtate in 1710; leaving iflue the 
reſpondent and his mother Heer, who took upon her to be 
his guardian; and having taken out admitiiſtration de bonts non, 
with the will annexed of William Shaw ſenior, entered into, 
and became poſſeſſed of, the ſaid premiſſes, and received the 


On the 12th of April, 1722, the appellant filed his bill in 
the ſaid Court of Chancery againſt the reſpondent, and Heſter 
his mother; praying an account and redemption of. the pre- 
miſſes. And, on the 28th of September, 1723, the reſpondent 
put in his anſwer and plea to the ſaid bill. By his anſwer he ſet 
forth, that the appellant's father exhibited ſuch claim, and was 
thereup on decreed innocent, and to be reſtored to the lands as 


in tie bill mentioned, and admitted the mortgage from the ap- 
pellant s 


I 
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pellant's father to the ſaid Villiam Shaw ; but inſiſted, that the 
ſaid lands and premiſſes were ſeized and ſequeſtered on account 
of the rebellion which broke out in Ireland in 1641, and were 
veſted in the Crown by the act of ſettlement; and that King 
Charles II. by his letters patent, dated the 17th of July, in 
the 19th year of his reign, granted the premiſſes to the ſaid 
William Shaw ; and that he held the ſame under that title, 
without regard to the ſaid mortgage, and never had or applied 
for any repriſals or ſatisfaction for the ſaid lands, or his right 
therein, as a foldier: And that being ſo in poſſeſſion, he, by 
deed dated the 7th of June, 1690, ſettled the ſaid lands on 


William Shaw junior, his eldeſt ſon, in conſideration of 500/. 


as a marriage portion, and of a marriage before had and ſolem- 
nized, and purſuant to an agreement before marriage: And as 
to ſuch part of the bill as ſought relief and redemption, and 
required him to convey his eſtate therein to the appellant, and 
to give him up the poſſeſſion, and to account with him for the 
profits, and to ſet forth the value of the premiſſes ; he pleaded 


and inſiſted on the ſaid letters patent from King Charles II. to 


the ſaid William Shaw ſenior, without any ſaving to any perſon 
whatſoever, except the ſaid Lord Patrick, his heirs and aſſigns, 
and that there had been no repriſals ſet ont in lieu; and 
he alſo pleaded an act of Parliament made 1oth Villiam III. 
intitled, An act for confirming eftates and poſſeſſions held and 
enjoyed under the acts of ſettlement and explanation; and the 
aforeſaid deed of ſettlement, and the length of time. 


This plea was argued on the 7th of December, 17233 when 


77 
hd 


the Lord Chancellor of Ireland was Gy to order the {ame to 


be allowed, with coſts. 


To this 3 the appellant ſubmitted, and ſo long after- 
wards as the 15th of February, 1724, he filed a replication to 
the reſpondent's plea; but never thought proper to proceed 
further in the cauſe till the year 1731, when he brought the 
preſent appeal. 


In ſupport of which it was argued, that Edward Plunket 
had a decree of innocence pronounced for him, and his claim 
allowed, and poſſeſſion ordered to be delivered to him, ſeveral 


years before William ow paſſed the patent. That there could 
Vor. IV. X be 
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be no ſtronger acknowledgment, or any clearer evidence of the 
appellant's title to the lands in queſtion, than Shaw's own 
acceptance of a mortgage under it; eſpecially when, by the 
reſpondent's own admiſſion, he appeared to be an agent employ- 
ed by the family in their affairs, That though Shaw, by ſuing 
out the patent in his own name, endeavoured to defeat this 
title, yet it was apprehended, that no eſtate thereby paſſed to 
him in the premiſſes, or could be diveſted out of the appel- 
lant's father, becauſe he was decreed innacent; and becauſe, 
by the expreſs words of the act of ſettlement, it was provided, 


„. 'qhat nothing therein contained ſhould veſt, or- be underſtood: 


* to veſt in the Crown, any lands, tenements, or heredita- 
ments, of any innocent papiſt, or their innocent heirs.” 

That the mortgage being indefinite in its firſt creation, and the 
term being for 999 years at 20s. annual rent, and redeemable 


at any time on payment of 1200/. no ſubſequent ſettlement 


or other diſpoſition could diſcharge it from the' condition it was 
originally made ſubject to, without the act or' concurrence of 
the mortgagor ; nor conſequently preclude his title of re-entry 
and redemption upon performing that condition; and there- 
fore the length of time ought not to be any plea or bar in this 
caſe. And as this mortgage was only a chattel real, and not 
capable of being intailed, it was conceived the reſpondent 


could derive no ſort of intereſt to it under the ſettlement 


alledged to have been made upon his mother's marriage; he 
had not therefore, upon his own ſhewing, the leaſt colour for 
protecting himſelf by his plea as a purchaſor for a valuable 
conſideration. That there was plainly notice at the time of 
the ſettlement ; for it was not in the leaſt denied that Shaw the 
father, who was privy to the whole affair, had notice ; and 
more particularly of the mortgage, to which he was a perfect- 
ing party; and if the father, who was a party to the ſettlement, 
had notice, that would be no notice to the ſon, and the reſt 
claiming under the ſettlement. That if the appellant's father 
had not claimed and been decreed to the eſtate, yet the title of 
Lord Patrick being, particularly provided for by the clauſes 
inſerted in his favqur in the acts of ſettlement and explanation, 
the appellant, would be entitled to be relieved as his heir at 
law ; eſpecially when it was conſidered, that Shaw, by ac- 


cepting the mortgage and thereby attorning to the appellant's 
| anceſtor, 
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anceſtor, either admitted, or at leaſt waived the benefit of 
repriſals ; for if he had not, Lord Patrick was abſolutely 


entitled to one third part of his eſtate without any repriſals 


whatever ; and which, for ought that could appear to the con- 
trary before the hearing of the cauſe, might comprehend the 
very lands in queſtion. Beſides, the profits received by Shaw 
in his life-time under the mortgage, would appear to exceed 
in value any repriſals he might otherwiſe have pretended to. 
Neither was the. ſtatute relied upon by the plea, any bar to 
the appellant's demands, as it extended only to thoſe caſes 
where the decree of innocence left the party afterwards to take 
his remedy at law; and not to any caſe where the perſon 
decreed innocent was, in conſequence of ſuch decree, reſtored 
to his eftate and the actual enjoyment of it; and this plainly 
appeared to have been the caſe of the appellant's anceſtors, as 
there could not be a more effectual acknowledgement of the 
right from apy tenant in poſſeſſion, than what, in the preſent 
caſe, the ,acceptance of a mortgage amounted to. Laſtly, that 
the reſpondent had over-rated his plea by his anſwer, he having 
firſt anſwered the bill to which he pleaded, which was con- 
trary to the rules of a Court of Equity; the ſame ought not 
therefore to have been allowed as a plea, but at moſt ought 
only to have ſtood for an anſwer, and the benefit of it reſerved 
to the hearing. 


On che other fide it was contended, that the reſpondent 
appeared to be a purchaſor of the premiſſes for a valuable 
conſideration, under the marriage ſettlement. of June, 1690, 
without any notice of the title now inſiſted on by the appellant, 
either to the reſpondent” s father or mother, or any other per- 
ſon, whereby his right to the premiſſes could be affected; 
which was a full bar to the appellant's having any relief 
againſt the reſpondent in a Court of 'Equity. But if ſuch bar 
did not ftand in the appellant's way, yet he appeared to have 
no right to a redemption of the premiſſes, by reaſon. of Lord 
Patrick or Edward Plunket's not having granted any repriſals 
according to the terms of the act of explanation ; and alſo by 
reaſon of the act of the oth of William III. and of the length 
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of time and continued poſſeſſion againſt his title for above - 


70 years. That the appellant, by replying to the plea, ſo 
long ago as February, 1724 had ſubmitted to the order for 
2 allowing 
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allowing it, and had only put the truth of the facts therein 
contained in iſſue; he ought therefore to have proceeded to 
examine witneſſes to falſify the plea, and to prove ſuch notice 
of his pretended equity previous to the ſettlement, as might 
affect the reſpondent's title. And if the plea had never been 
argued, yet the appellant, by replying to it, had admitted it 
to be a good bar to the relief ſought by the bill; if the facts 
alledged therein and in the reſpondent's anſwer were true. It 
was therefore prayed, that the order for allowing the _ might 
be affirmed. 


ACCcoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the order therein complained of, affirmed. 


Lawrence Cotter, Eſq; - - Appellant. 
The Right Honourable James, Earl of 
Barrymore, 4 Reſpondent. 


3d April, 1733. 


R ICHARD, Earl of Barrymore, being ſeiſed in fee of the 

lands of Ballyvillowne, alias Cove, Liſſineſey, Tyneglaſſy, 
and Bane Collig, in the county of Cork, by indenture dated the 
18th of November, 1652, demiſed the ſame, being then only 


of the yearly value of 20/. to Nicholas Aſtwood, for the term 


of 151 years, in conſideration of a fine of 160/7. and of a reſerved 
rent of 12/. 10s. But, as the premiſſes were held either in 
jointure or dower by Alice, Counteſs Dowager of Barrymore, 
care was taken to provide that this leaſe ſhould not commence 
till her deceaſe, which did not happen until fifteen years after- 
wards ; and his Lordſhip, at the ſame time, alſo executed a 
penal bond for 320/. to Atwood, conditioned for performance 
of the covenants on his part contained in the leaſe. 


By deed dated the 28th of April, 1656, Mr. Aﬀtwood aſſign- 
ed all his intereſt in the leaſe to Edmund Cotter, Eſq; the 
| appellant's 
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appellant's grandfather, for 160/.; who, in the year 1660, 
died, having, by his laſt will, deviſed his ſaid reverſionary 


term, when the ſame ſhould fall into poſſeſſion, to his two 


ſons, Garret Cotter and James, afterwards Sir James Cotter, 
the appellant's father, equally between them ; and if either of 
them ſhould die before he had lawful iſſue, then his part was 
to go to the ſurvivor. | i Gcli | 


The Counteſs Dowager dying in the year 1667, and Sir 
James Cotter being then in England, his brother and co-devilce, 
on their joint behalf, entered upon the premiſſes, which they 
held afterwards as joint tenants or tenants in common, till the 
whole at laſt came to veſt abſolutely in Sir James; who con- 
tinued in the ſole enjoyment of the lands, under the ſaid leaſe 
end rent, without any interruption, other than that, in the 
year 1690, one George Gamble got into poſſeſſion, under a 
covenant of leaſe, which the Earl had taken upon himſelf to 
make of the premiſſes ; but which being ſoon after given vp 


as a void leaſe, Sir James was again reſtored, and enjoyed the 


lands during the remainder of his life. 


Sir James Cotter being afterwards in treaty for purchaſing 
the reverſion of this eſtate, and deſirous to protect the term 
from being merged, by deed dated the 2oth of Jah, 1695, 
aſſigned over the ſame to William Cotter, in truſt for himſelf 
during his own life, and afterwards in truſt for his eldeſt ſon 
James Cotter ; who, upon his father's death in 1705, became 
entitled to, and accordingly entered upon, and for ſome time 


continued in the quiet poſſeſſion of the premiſſes, without any 
conteſt whatever. 


But in Trinity term, 1711, the reſpondent, deriving under a 
fine levied and a ſettlement made of the reverſion by the ſaid 
Earl Richard his father, ſome time in the year 1682, exhi- 
| bited an original bill, and ſoon after a ſupplemeatal bill in 

the Court of Chancery in Ireland againſt the ſaid James Cotter 
and others, to impeach and ſet aſide the intereſt under the ſaid 
term of 151 years; in order to which it was, amongſt other 
things, ſuggeſted by theſe bills, that Earl Richard had, in 1668, 


executed another leaſe of the ſame lands to one Vincent Scott 


for the term of 41 years, at the yearly rent of 12/7. in truſt for 
VOL bs ＋ the 
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the. ſaid Garret and Sir James Cotter; and that his Lordſhip 
then alſo acknowledged a ſtatute-ſtaple for a certain ſum of 
money to the ſaid Vincent Scott, which, by a deed of defeazance, 
was declared to be only intended as a collateral ſecurity for the 
better performance of the covenants and conditions contained 
in ſuch ſecond leaſe; and that the ſaid Vincent Scott had al ſo 
by ſome deed, declared the ſame to have been ſo taken only in 
truſt for the ſaid Sir James Cotter. and his brother Garrett, 
and aſſigned it over to the latter for their joint uſe and benefit; 
all which, as was ſuggeſted, did amount to a ſurrender, or at 
leaſt an agreement to waive the benefit of the former - leaſe for 


151 years; and in order to give a greater colour of probability 


to ſuch pretended agreement, it was further alledged, that their 
reaſon for coming into it was a perſuaſion and conviction they 


had, that the firſt leaſe was either void or voidable, as exceed- 
ing the leſſor's power or authority to grant the ſame : And the 
bills further ſet forth, that Sir James, in his life-time, and, 
ſince his death, the ſaid James Cotter his ſon, had got into 
their hands, and fraudulently with-held and ſuppreſſed the ſaid 


ſeveral deeds ; and that to carry on {till the appearance of a title 
under the firſt leaſe, there had been ſome eraſure made in the 


deed, by which the rent reſerved was changed from 91. to 121. 
a year, with a view of making it the better to correſpond with 
that ſum, which had all along been paid annually for the pre- 


miſſes; but that the reſpondent, who was become entitled, as 
reverſioner, to re-enter upon the premiſſes at the expiration of 


the ſecond leaſe, was diſabled from making out his title, or 
proceeding at law for the recovery thereof, on account of the 


ſaid ſeveral ſuppoſed frauds ; and therefore he, by his ſaid bills, 
prayed a diſcovery of all theſe particulars, and to be decreed to 
the poſſeſſion of the premiſſes. 


James Cotter, in his ſeveral anſwers to theſe bills, admitted 
to have heard of the ſecond leaſe to Vincent Scott; but denied 
that thereby, ot otherwiſe, it was agreed, or ever intended, to ſur- 
render or waive the firſt leaſe, or that there was any eraſure or 
alteration therein; and therefore inſiſted upon the benefit of 


the firſt leaſe, as a ſubſiſting leaſe, which his anceſtor had pur- 


chaſed for ſo valuable a conſideration, under an unqueſtionable 
title in the leſſor, and which there could not have been any 
motive or inducement for — with afterwards as was pre- 

tended, 
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tended, and he likewiſe denied the ſeveral other allegations of 
the bills. | 


Iſſue being joined, and publication having duly paſſed, 
after a long examination of many witneſſes on both fides, the 
cauſe came on to be heard in Trinity term, 1715, and after- 
wards re-heard in Hilary term following before the Lord Chan- 
cellor of Ireland, aſſiſted by the Lord Chief Juſtice Forſter and 
Mr. Juſtice Do/ben ; when, upon great conſideration had of the 
ſeveral proofs and circumſtances in the cauſe, and more par- 
ticularly of the depoſition of Vincent Scott himſelf, who was 
examined as a witneſs for the reſpondent, and on his death-bed 
denied any ſuch agreement as was pretended ; and it appearing 
likewiſe, that the old leaſe and bond were uncancelled and 
entire, without any eraſure or alteration whatſoever ; and that 
the taking an aſſignment of this concurrent or reyerſionary 
intereſt, whether accepted to prevent a law conteſt with Vincent 
Scott, or even to protect his firſt title under a miſtaken appre- 
henſion that the ſame might be queſtioned by the Earl him- 
ſelf, or Vincent Scott, or any other leſſee, were not a ſufficient 
foundation in equity for ſetting afide the firſt purchaſe, the 
Court decreed both the reſpondent's bills to ſtand diſmiſſed with 
colts ; and were alſo pleaſed to direct his Majeſty's Attorney- 
general to carry on a proſecution againſt ſome agents or ſolicitors 
that appeared guilty of indirect practices in tampering with 
Vincent Scott about his evidence in the cauſe. 


This decree being afterwards inrolled, the appellant, under 
the ſanction of it, treated for and became a purchaſor of the 
remainder of the firſt term from his brother James, who aſſigned 
all his intereſt over to him for a valuable conſideration, by 


deed dated the 22d of September, 1718; in purſuance whereof 


the appellant immediately entered upon 'and enjoyed the pre- 


miſſes for many years, without any the leaſt interruption or 
conteſt. | 


But on the 27th of July, which was after above five years 
acquieſcence under the decree, the reſpondent exhibited a new 
bill in the ſame court againſt the appellant, and alſo againſt 
James Cotter, the eldeſt ſon of the ſaid James Cotter, Robert 


Reeves, 
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Reeves, F rancis Bernard, Eſq; Jobn Rogerſon, Eſq; his Ma- 
jeſty's Attorney-general, and others; ſtating all that had been 
before alledged and inſiſted upon in his former bills,; but 


difcloſing no new matter whatſoever, other than the death of 


the ſaid James Cotter in the year 1720, under an attainder of 
felony for a rape, of which he had been convicted; and that 
there had ſince been diſcovered freth proofs to ſupport the alle- 
gations of the original and ſupplemental bills concerning the 
ſuppreſſion and concealment of the ſecond leaſe for 41 years, 
and the other deeds relating thereto, by the ſaid James Cotter, 
whilſt the former ſuit was depending; and that the reſpondent 
had fince got the ſame into his own power, which bore: date 
reſpectively upon the 26th of April and 7th of May, 1668, 
together alſo with another deed, dated the 24th of December, 
1681; by which it was alledged, that Garret Cotter had aſſign- 
ed or releaſed his intereſt under the ſecond leaſe to his brother 


Sir James; and it was alſo alledged, that by the ſecond leaſe 


Earl Richard covenanted that he, his heirs or aſſigns ſhould, 


within one year after the expiration of the ſaid 41 years term, 


at the charge of the ſaid Vincent Scott, his executors, admini- 
ſtrators or aſſigns, renew the ſaid leaſe for 28 years, to com- 
mence from the expiration of the ſaid 41 years, at the ſame 
rent ; and that an old mortgage made by his father, ſubſequent 
to the ſecond leaſe, though ſatisfied, was till outſtanding in the 
faid Francis Bernard: The reſpondent therefore prayed, that the 
ſaid decree of diſmiſſion might be reverſed or ſet aſide; and 
that he might be decreed to the poſſeſſion of the faid lands, and 
to an account of the profits ſince the appellant became poſſeſſed 
thereof. . by 


The appellant put in a plea to part of this bill, and inſiſted, 
that the ſeveral particulars thereby pretended to have been diſ- 
covered, were not any new matter of fact which had not already 
been put in iſſue ; but only freſh ſupplemental proofs of the 
ſame facts, which had been before examined into and deter- 
mined upon in the former cauſe; and therefore, by the rules and 
practice of the Court, it was an improper foundation for any 
bill to reverſe or impeach a decree made upon ſo great con- 


ſideration: He alſo inſiſted upon his being a purchaſor for a 
valuable conſideration, long before the conviction of his ſaid 


5 | brother, 
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brother, and without notice of any title the reſpondent had to 
impeach the ſame. And by his anſwer to the reſt of the bill, 
the appellant ſets forth at large the ſeveral reaſons which in- 
Juced him to believe-that the deeds alledged to be in the 
reſpondent's power were not genuine, or ever concealed by 
James Cotter ; or if they had, yet, that the ſame being wholly 
immaterial, they ought not to affect the appellant's title to the 
premiſſes. 


On the 4th of June, 1725, this plea came on to be argued 
before the Lord Chancellor of Ireland, when his Lordſhip was 
pleaſed to over-rule the ſame with coſts, 


Afterwards Mr. Attorney-general put in an anſwer; but 
inſiſted upon no title, by reaſon of the conviction of James 
Cotter, on account of the appellant's antecedent purchaſe. 
And the ſaid Francis Bernard allo put in an aer, and thereby 
ſubmitted to act as the Court ſhould direct. 


This cauſe came on to be heard before the Lord Chancellor 
upon the 22d, 23d, 24th, 27th, 29th and zoth days of April, 
1730 ; and upon the 3d of July following, his Lordſhip was 
pleaſed to direct a trial at law to be had by a jury of the 
county of Corke, upon the following iſſue; vis. whether the 
ſaid ſeveral deeds, dated reſpectively the 25th of April, the 
24 of May, and the 7th of May, 1668, and the other deed, 
dated the 24th of December, 1681, were in the poſſeſſion of 
James Cotter, ſon of the ſaid Sir James, and when; and whether 
the ſaid deeds, or any, and which of them were concealed by 
him or his order ? | 


A trial was accordingly had on this iſſue upon the 10th of April, 
1731, before the Lord Chief Baron of the Court of Exchequer 
in Ireland; but the appellant being diſabled to make a defence, 
by the death of thoſe witneſſes who had been examined in the 
former cauſe to the ſame points, the jury returned their verdict 
in theſe words, v/z. ** That the ſaid four deeds were in the poſ- 
** ſeſſion of the ſaid James Cotter, the ſon of the ſaid Sir James, 
eon the 5th day of December, 1711, and that the ſame were 
* concealed by him from that time, till the time of his death.” 
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C0 This verdict being afterwards certified by the Lord Chief 

Baron, the cauſe came on to be further heard before the Lord 

Chancellor on the 17th of May, 1731, when his Lordſhip was 

pleaſed to decree, that the faid leaſe for 151 years ſhould be ſet 

aſide, and delivered up to the reſpondent, as having been ſur- 

rendered and determined by the acceptance of the ſaid other 

leaſe for'41 years; and directed an account to be taken againſt 

the appellant, from the time he firſt came into poſſeflion, for 

what he made, or might have made of the faid lands, without 

wilful default ; and that an injunction ſhould be directed to the 

Sheriff of the county of Corke, awarding him to put the reſpond- 

ent into poſſeſſion of the premiſſes ; and alſo decreed the ſaid 

Francis Bernard to convey the legal eſtate he had therein to the 
reſpondent. 


P. Yorke. From this decree, and alſo from the order for over-ruling 
J. Strange. the plea, the appellant appealed; infiſting, that as this, in its 
| own nature, ſeemed to be a bill of the firſt impreſſion, ſo the 
over-ruling the plea put into it by the appellant, might become 
a a precedent of the moſt dangerous tendency ; and which, if 
= once eſtabliſhed, muſt lay open the juſtice of almoſt every 
decree to be called in queſtion and-re-examined, either upon a 
real or pretended diſcovery of further evidence to the ſame 
points, which had already been controverted and determined, 
|. and thereby introduce the utmoſt confuſion, not only among 
the immediate ſuitors themſelves, but all thoſe deriving under 
them by purchaſe or otherwiſe, and be a great inlet to perjury 
and ſubornation. That the iſſue directed in this cauſe, and the 
facts found upon it, were plainly immaterial ; and what ought 
not, therefore, in any ſort to impeach or affe& the appellant's 
title to the lands in queſtion : Becauſe neither the firſt accept- 
ance or ſubſequent aſſignment of the new leaſe by Vincent Scott 
to Garrett Cotter, ever amounted to a legal ſurrender even of 
his own moiety of the old leaſe; and if any act thus done had 
wrought a ſurrender of his moiety, yet it could not affect the 
contingent intereſt either preſent or future of the other joint 
tenant, who was then in another kingdom, and an entire ſtran- 
ger to the whole tranſaction. Nor could the ſubſequent aſſign- 
ment alledged to have been made in 1681, amount in any ſenſe 
to more than the releaſe of one tenant in common to another, 
of whatever intereſt paſſed under the ſecond leaſe, But there 
was 
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was not the leaſt colourable foundation for preſuming either 


of the joint tenants ever agreed or intended to waive the benefit 


of a valuable intereſt, to which their title was clear and unqueſ- 
tionable, and which had been purchaſed by their father at ſo 
high a price; eſpecially conſidering the evidence of Vincent 
Scott, who beſt knew the truth of the whole tranſaction, and 
to the time of his death perſiſted in his denial of any ſuch agree- 
ment. It was however objected, that it appeared by the evi- 
dence of one Richard Barry, a witneſs examined in the former 
ſuit, that on pretence of the leaſe for 151 years being a void 
leaſe, either becauſe it exceeded the power which Earl Richard 
had to make leaſes, or becauſe Nicholas Aftwood happened to 
die in the life-time of the Counteſs Dowager, his Lordſhip, 
ſoon after her death, entered and diſtrained upon the premiſſes, 
which gave birth to a law-ſuit on his part to ſet aſide that leaſe ; 


and that this diſpute was afterwards compromiſed by an agree- 


ment between him and Garrett Cotter, by which the old term 
was to be ſurrendered, in conſideration of a new leaſe for a leſs 
number of years, to be perfected by the ſame leſſor. But it 
was apprehended, that the bare ſtating of this looſe parol evi- 
dence was ſufficient to ſhew the improbability of its being true 
in almoſt any one particular : For though it ſhould be admitted, 
that the leſſor had only a particular eſtate in theſe lands, which 


might make any act he did void, as againſt his remainder-man, 


yet, as it evidently could not be ſo againſt himſelf, there did 
not ſeem” to be any colour or pretence for conteſting the ſame 
in his life-time. Beſides, it was hardly conceivable how any 
ſuch ſuit ſhould have taken its firſt riſe by diſtraining upon the 
premiſſes ; or why, if it ever had been begun and carried on, 
there ſhould not be now extant the leaſt footſteps of any ſuch 
proceedings upon record ; or why the ſecond leaſe for 41 years, 
with a covenant to renew for a further term of 28 years, ſhould 
have been thought a more certain intereſt, or in leſs danger of 
being avoided than the other. But what rendered the whole of 
this evidence yet more improbable, and almoſt incredible, was, 
that it appeared of the reſpondent's own ſhewing, that the 
leſſor had an abſolute eſtate of inheritance in the premiſſes, the 
reſpondent claiming by a ſettlement under him, which neceſſa- 
rily implied an antecedent power in him to execute the leaſe 
now conteſted ; beſides, it further manifeſtly appeared, that the 


leaſe 
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leaſe to Aftwwood was made for 151 years, to commence abſo- 
lutely at the death of the Counteſs, and not to depend upon his 
ſurviving her, or any other contingency whatever. Laſtly, 
that although the old leaſe ſhould be looked upon as an intereſt 
agreed to be ſurrendered, yet the appellant ought to have enjoy- 
ed the entire benefit of the ſecond leaſe, which was allowed to 
be the only recompence and conſideration for giving up ſo 


valuable a purchaſe as the other; nor ought he to be deprived 


of the benefit of the further term thereby covenanted to be 
granted, by being decreed to account for the profits from the 
time of his coming into poſſeſſion, notwithſtanding ſuch cove- 
nant fully appeared in the cauſe, and amounted to a leaſe in 
equity for that term. It was therefore hoped, that the orders, 
and decree appealed from, would be reverſed, and the reſpon- 


dent's bill diſmiſſed with coſts. 


C. Talbot. 
T. Lutwyche. 


On the other ſide it was contended, that the concealment 
of the ſeveral deeds mentioned in the ifſue and verdict by 
James Cotter, the appellant's brother, and the ſubſequent tranſ- 
actions relating thereto, were unknown to the reſpondent, and 
not diſcovered till long after the diſmiſſion of his former bill; 
and that ſeveral of theſe facts happening after ſuch diſmiſſion, 
could not be made uſe of in the former cauſe. That the appel- 
lant had neither in his anſwer or plea ſworn to any particular 
conſideration being paid for the purchaſe; nor did the inſtrument 
under which he claimed to be a purchaſor, mention any par- 
ticular conſideration; nor had he proved that he ever paid or gave 


any conſideration for ſuch purchaſe: He ought therefore to be 


conſidered only as a volunteer, and muſt be affected with the fraud 
and ill practices of his brother James in relation to the deeds. 
Beſides, it appeared in the cauſe, that James Cotter executed 
the aſſignment in the abſence of the appellant, and without any | 
previous agreement or communication with him concerning 
the ſame. And as to the appellant's having any benefit af 
the covenant for renewal, it appeared by the covenant, that 


application was to be made for ſuch renewal within a year 


after the expiration of the 41 years leaſe ; but the appel- ' | 
lant's brother, inſtead of applying for a new leaſe, frau- 


dulently ſet up the leaſe for 151 years; and by his anſwer 
| I | | 10 
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in the former cauſe, expreſſly waived the benefit of that cove- 

nant, as did the appellant likewiſe by his anſwer in the preſent 
cauſe. It was therefore prayed, that the orders and decree 
might be affirmed, and the appeal diſmiſſed with coſts. 


AFTER counſel had been heard on this appeal, the parties 
came to an agreement, which being reduced into writing and 
ſigned, was delivered in at the bar, and deſired to be made the 
Order of the Houſe. It was accordingly ORDERED and ADJUDG=- 
ED, that the decree complained of ſhould be ſo far varied, as 
that the appellant ſhould have the benefit of the renewal of 
Scott's leaſe for 41 years of the lands in queſtion for the term 
of 28 years, from the expiration of the ſaid 41 years leaſe, 
according to the terms of the covenants therein ; and that the 
appellant ſhould be let into poſſeſſion on the 1ſt day of May 
next; and that the reſpondent ſhould anſwer a year and a half's 
rent of the eſtate in queſtion, from the 1ſt of November, 1731, 
to the 1ſt of May, 1733, at 163/. a year, amounting to 2441“. 
10s. and the appellant was to anſwer for fifteen years reſerved 
rent of the premiſſes, at 12/. a year, from the 1ſt of May, 
1718, to the iſt of May, 1733, amounting to 180/. which 
being deducted out of the ſaid 244/7. 10s. there remained due 
to the appellant 64/7. 10s. which the reſpondent was to pay to 
the appellant on the ſaid 1ſt day of May next; and the appel- 
lant was to deliver back the poſſeſſion of the ſaid eſtate to the 
reſpondent on the 11ſt day of May, 1737, when the ſaid 28 years 
would expire: And no coſts were to be paid by either party 


in this cauſe, either here or in Ireland; and with theſe varia- 
tions, the decree was affirmed. 
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Caſe 9. Georpe Legh, Eſq; - = = Appellant, 


The Right Honourable George, Farl of 
Warrington, Henry Legh, Jun. Gent. Reſpondents. 
and Sir Henry Mainwaring, Bart. 


12th April, 1733. 


LYN 272. F4 RAA, Dilteliefs. dowager of Somerſet, by der will, dated 
1 as. oh the 17th of May, 1686, deviſed her manor of Cherington, 
372. ca. 19. in the county of W/ts, to the reſpondent's late brother, the 
honourable Langham Booth, and the heirs of his body, with 
other remainders over; and made the reſpondent's late father 
Henry, Earl of Warrington (then Lord Delamer } Sir Samuel 


Grimſton and Sir Villiam Gregory, exccutors. 


1 On the 1oth of February, 1691, the teſtatrix, by a codicil 
to her will, revoked the deviſe of the ſaid manor, and in lieu 
| thereof, directed 2,000/, to be laid out by Sir William Gregory 
and Sir Samuel Grimſton, and the ſurvivor of them and his heirs, 

| within one year after her death, in the purchaſe of lands of 
| inheritance, to be ſettled to the uſe of the ſaid Langham Booth, 

/ and the heirs of his body ; and in default of ſuch heirs, to the 
| uſe of his brother Henry Booth, and the heirs of his body ; and 
2 in default of ſuch-heirs, then to the uſe of the reſpondent and 
j his heirs for ever. 


[| On the 25th of October, 1692, the Dutcheſs died, leaving a 
| perſonal eſtate much more than ſufficient to pay all her debts 
and legacies ; and Sir Samuel Grimſton renouncing the executor- 
ſhip, and Henry, Earl of Warrington, dying on the 2d of 
Fanuary, 1693, Sir William Gregory alone proved the will and 
codicil; but before he laid out the 2, 000 J. as the codicil direct- 
ed, he died; whereupon, on the 1gth of February, 1705, 
adminiſtration, with the will and codicil annexed, was granted 
to the ſaid Langham Booth, who, by virtue thereof, poſſeſſed 
himſelf of aſſets of the Dutcheſs, amounting to much more 
than the 2,000/7. and the intereſt due thereon, and all other 


debts and legacies; and he thereout retained, on account of 
the 
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the ſaid 2, 00 J. and the intereſt thereof, the ſum of 3,604 I. ot *-7il 
95. 3d. 


The reſpondent being indebted to his ſiſter, the Lady Eli- 
zabeth Delues, in 3, ooo. ſhe, by conſent of her huſband, 
Thomas Delves, Eſq; gave to her brothers Langham Booth and 
Henry Booth the ſaid 3,000/. to be equally divided between 
them ; and by leaſe and releaſe, dated the '23d and 24th of 
June, 1699, the reſpondent, for ſecuring the ſaid 3,000/7. and 
the intereſt thereof at 4/7. per cent. conveyed to the ſaid Thomas 
Delves and others the manor of Thornton and Thornton- Hall, of 
and other lands, redeemable on payment of 1,500/. and intereſt 
at 4/. per cent. to the uſe of Langham Booth, on the 8th of 


September, 1705, and 1, 500 J. and intereſt to the ule of Henry 
Booth, on the 16th of October, 1708. 


By other indentures of leaſe and releaſe, dated the 2 1ſt and 
22d of January, 1705, the reſpondent fold and conveyed to 
Mr. Langham Booth and his heirs, the manor of Thornton and 
other lands in Thornton, except the advowſon, ſubject to the 
ſaid 3,000/. debt. And Mr. Langham Booth, by deed dated 
the 22d of January, 1705, covenanted with the reſpondent, 
that the ſaid purchaſed lands ſhould ſtand liable as a ſecurity 
for the ſaid 1, 500. and intereſt due to his brother Henry Booth, 
and to indemnity the reſpondent, and ſuch part of the reſpon- f 
dent's eſtate, as he had not purchaſed againſt this debt. And 
by deed dated the 14th of September, 1708, Mr. Henry Booth a 
agreed to accept of the ſaid ſecurity given by his brother Lang- ; 
ham, and not to demand the ſame of the reſpondent, or any | 
eſtate of his not fold to Langham Booth. 


in 1719, Mr. Henry Booth wanting money, depoſited the 
deeds of Thornton and other ſecurities with one Warren, a bro- 


ker, by way of pawn for money, which the reſpondent redeemed. 


On the 12th of May, 1724, Langham Booth died without 
ifſſue, having made his will, dated the 2oth of December, 1722, 
in the beginning of which was this clauſe ; viz. ©* As to my 
* worldly eſtate, which it hath pleaſed God to beſtow upon 
* me, I give and diſpoſe thereof in manner following; that is 
to ſay, ſmprimis, I will that all my debts which I ſhall owe 
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* at the time of my deceaſe, be diſcharged and paid.“ And 
afterwards, in the ſame will, he gave 100. per ann. to Mrs, 
Mary Saxon for her life; and deviſed the ſaid manor of Thorn 
fon and the other lands by him purchaſed as aforeſaid (ſubje& 


to the ſaid annuity of 1001.) to the ſaid Henry Booth for his 


life; remainder to his firſt and other ſons ſucceſſively in tail 
male ; remainder to the reſpondent for life ; remainder. to his 
firſt and other ſons ſucceſſively in tail male; remainder to the 
appellant for life; remainder to his firſt and other ſons ſucceſs. 7 
fively in tail male; with other remainders over, and with, a 
remainder to his own right heirs for ever. And at the end of 
his will was this clauſe; vzz. ** Item, all my ready-money, 
*« ſecurities for money, ſtock in public funds, arrears of rent, 
«« jewels, rings, watches, goods, chattels, rights, credits and 


«« perſonal eſtate whatſoever, I give, deviſe and bequeath unto 


* my faid brother Henry Booth, to and for his own uſe for ever; 
% and I conſtitute and appoint my ſaid brother Honey Saul 1 
«* ſole executor of this my laſt will and teſtament.” | 


Henry Booth being then in Holland, ' renounced the execntors © 7? 
ſhip; whereupon the reſpondent took adminiſtration of the 
perſonal eſtate of the ſaid Langham Booth, with his ſaid will 
annexed ; and on the 2d of February, 1726, Henry Booth 
dying inteſtate, without iſſue, the reſpondent took adminiſtra- 
tion of his perſonal eſtate alſo. | 


The reſpondent, by the deaths of re and Henry withs 
out iſſue, became entitled (as he was advifed) to the faid 2, 000. 
and intereſt for the ſame, from the death of the ſaid Langham 
Booth; and in order to have a ſatisfaction out of the real eſtate 1 
of Langham Booth, for ſo much of the ſaid 2, oo0 J. and intereſt, | 
as his perſonal eſtate would not ſatisfy, the reſpondent, in 
Michaelmas term, 1727, filed his bill in the Court of Chancery | 
againſt the appellant and others. To which the defendants put 
in their reſpective anſwers. And the appellant and other of the 
defendants brought their croſs-bill, touching the ſame matters 
as were in the reſpondent's bill. To which croſs-bill the 
reſpondent put in his anſwer, and thereby inſiſted, that the 
perſonal aſſets of Langham Booth, which remained after pay- 
ment of his other debts, towards fatisfying the reſpondent's 


demand of 2,000/7. and intereſt, did not amount to 1004. 8 
On 


* 


Caſes in Parliament. 

On the 15th of July, 1731, both cauſes were heard before 
his Honour the Maſter of the Rolls, who was. pleaſed to 
decree, inter alia, that the reſpondent's bill, as to charging 
the ſaid 2,000/. and the intereſt thereof, on the real eſtate of 
the ſaid Langham Booth, thould be diſmiſſed ; and that the 
reſpondent ſhould account before the Maſter for the ſaid Lang- 


ham Booth's perſonal eſtate, and produce upon oath all books 


of account, papers and vouchers, and be examined on inter- 
rogatories, as the Maſter ſhould direct. And the Maſter was 
directed to compute what was due to the reſpondent for prin- 
cipal and intereſt of the ſaid 2,000/. And he was to retain the 
ſame out of the perſonal aſſets of the ſaid Langham Booth. 


From this decree the reſpondent appealed to the Lord Chan- 


cellor, apprehending that he was aggrieved thereby; becauſe the 


ſaid debt of 2,000/. and intereſt was not decreed to be paid out 
of the real eſtate of the ſaid Langham Booth, ſo far as his per- 
ſonal eſtate ſhould be deficient. And alſo for that the decree 
directed the reſpondent to produce books and vouchers po 


vath, contrary, as he humbly conceived, to the privilege of 


Peers. 


On the 17th of May, 1732, the appeal was heard before the 
Lord Chancellor King, who declared his opinion, that the ſaid 
2,000/. was a charge on the real eſtate of Langham Booth by 
the words of his will; and was pleaſed to decree, inter alia, 
that the Maſter ſhould take an account of the ſaid Langham 
Booth's debts, and the ſaid 2,000/. to be conſidered as a debt 
of the ſaid Langham Booth's. And the reſpondent was to 
account before the Maſter for the perſonal eſtate of the ſaid 
Langham Booth, and produce all books of account, papers and 
vouchers in his cuſtody, and be examined on interrogatories, as 
the Maſter ſhould direct. And the Maſter, in taking the faid 
account, was to make all juſt allowances to the reſpondent. 
And it was further ordered, that ſo much of the real eſtate of 
which the ſaid Langham Booth died ſeiſed in fee, ſhould be 
Told, as his perſonal eſtate ſhould fall ſhort of ſatisfying the 
ſaid 2,000/. And all proper parties were to join in ſuch dale, 
and have their coſts out of the monies ariſing thereby. 
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From ſo much of this latter decree as declared the 2,000]. 
to be a charge upon the real eſtate of Mr. Langham Booth, 
and directed any part of ſuch Teal eſtate to be ſold for ſatis- 
faction thereof, the preſent appeal was brought; and on behalf 
of the appellant, it was contended, that every charge upon 
lands by will, is, ſo far as it goes, a diſheriſon of the heir at 


law ; and therefore ought to be expreſſed clearly, and not be 


collected only from a poſſible implication, or doubtful con- 
ſtruction. That the firſt clauſe in this will, and which the 
other fide chiefly relied on, was no more than a common intro- 
ductory clauſe inſerted by ſcriveners of courſe in the beginning 


of wills, and only intimated what the teſtator was about to do; 


vid. to diſpoſe of all his ęſtate; and the direction, that all his 
debts ſhould be paid, did not aiter the nature or conſequence 
of thoſe debts, or the legal courſe of paying them. That all 
the ſubſequent deviſes particularly ſpecified to what charge 
the teſtator intended his real eſtate ſhould be ſubject; vix. 
the rent charge of 100 J. per ann. which was repeated in every 
limitation; and carried along with it a ſtrong implication, that 
he did not mean it ſhould be burthened with any other. That 


there was no inſtance where the general words of a will ſo 


penned had been conſtrued to charge real eſtates with debts by 
ſimple contract; and it was apprehended that ſuch a charge 
could not be created otherwiſe than by expreſs words, or a 


neceſlary implication ; and a contrary conſtruction might im- 


peach the titles of a multitude of purchaſors under wills, 


where there were the like clauſes with thoſe in the preſent 


caſe. That Mr. Langham Booth could have no reaſon to 
believe, that the 2,000/. would be eſteemed a debt due from 
him, fince, if he had laid it out in the purchaſe of lands, and 
ſettled them purſuant to the directions of the will and codicil, 
he might afterwards have barred that ſettlement, and ſubjected 
the lands to his own diſpoſal, which would have entirely 
defeated the reſpondent's pretenſions to the money, even as a 
debt upon his perſonal eſtate; and that this would have been 
the caſe was evident from his barring the entail in an eſtate. 
called Little Aſbley, which was deviſed to him by the fame 
will, and ſettled to the ſame uſes as the 2,000/7. in queſtion. . 
It was therefore hoped, that the laſt decree, as to charging. the 
real eſtate of Langham Booth with the payment of the 2,000 /. 
would be reverſed ; and the firſt decree, as to that point, 
affirmed. | FF | 
On 


Taſes in Parliament, 


95 


'On behalf of the reſpondent Lord Warrington (no 100 being 


made either for or againſt the other reſpondents) it was argued, 


1733+ 


that Mr. Langham Booth having retained out of the aſſets of T. Lutayche. 


the Dutcheſs, the 2,000/. directed by her to be laid out in the 
purchaſe of lands; the reſpondent, if the ſame had been fo 
laid out, and in default of iſſue of his brothers, would have 
had an abſolute eſtate in fee ſimple in ſuch lands; and there- 
fore he was now juſtly entitled to receive the money in lieu of 
the land in which it ought to have been inveſted; and con- 
ſequently this demand of the reſpondent's was a juſt debt 
from Langham Booth. That the words of Mr. Langham Booth's 
will were ſufficient to charge his real as well as his perſonal 
eſtate; for he firſt diſpoſed of his worldly eſtate in manner 
following; and then directed, inprimis, that all his debts 
{ould be diſcharged and paid:“ Now, the words worldly eſtate, 
undoubtedly comprehend real as well as perſonal eſtate; and 
therefore it was a diſpoſition of both eſtates, for the payment 
of his debts, and this was what in juſtice and conſcience he 
was obliged to do, there being a deficiency in his perſonal eſtate. 
But further, it is certain that Mr. Langham Booth intended 
that all his debts ſhould be paid; and as his will and his 
intent therein expreſsly declared could not be fulfilled without 
charging his real eſtate therewith, his perſonal eſtate being 
deficient ; it was moſt agreeàble to juſtice, and the rules which 
have been always laid down concerning the conſtruction of 
wills, to conſtrue his will in ſuch a manner, as that, there being 
a deficiency of his perſonal eſtate, his debts might be ſatisfied 
out of his real eſtate: And there are many precedents, where 
Courts of Equity have decreed real eſtates to ſtand charged 
with debts in caſes of the like nature. That the reſpondent, 
who claimed the 2,000. being heir at law to his brother Lang- 
ham, this was not the claim of a ſtranger to charge lands in the 
hands of an heir, but the claim of an heir to be paid a juſt 
debt, out of an eſtate deviſed from him to a ſtranger and volun- 
tary deviſee ; the reſpondent being only deviſee for life in this 
eſtate of Thornton, which by the decree was charged with the 
20001, ' And if the real eſtate ſhould not be ſubject to this 
charge, the appellant, who was no relation either to Langbam 
Booth or the Dutcheſs, would in effect have the benefit of the 
Dutcheſs's legacy ; F while the reſpondent and his family would 
be deprived of it, contrary to the expreſs words of her codicil, 

3 | and 


J. Willes. 
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—— and contrary to the intent at leaſt of Mr. Lang bam Booth's 

Vill; ; who could not be preſumed to intend the benefit of his 
real eſtate to a ſtranger, excluſive of paying a juſt WY to / "hs 
own brother. 


een Ar rzR hearing counſel on this appeal, it was oRDERED and 
Jour. vol. 24. AD JUDGED, that the ſame ſhould be diſmiſſed ; and ſuch part 
**. of the decree a as was therein complained of, affirmed. 
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26th April, 173 3. 


Foreter w_ N ie term, 1726, Mr. Fox bronghe” an ejectment in the 
p.111. ca. 35. Court of Exchequer in Ireland, againſt the Lady Dowager 


SIP on — Lanzſborough, for ſeveral caſtles and lands in the county of Long- 
ang ww ford : To which Lady Laneſborough pleaded, not guilty. And in 
* Michaelmas term, 1727, the cauſe came on to be tried by a 


325. 
ſpecial j jury at the bar of the ſaid Court; who found a ſpecial 
verdict: vir. N | 


That Sir George 1 Ent. and Bart. afterwards Lord 
Viſcount Laneſborougb, was ſeiſed in fee of the ſaid Zaſtles and 
lands; and being ſo ſeiſed, did, in conſideration of a marriage 
between his ſon James and the ſaid Lady Laneſborough (then 
Mary Compton) and of 2, ooo J. marriage portion, by indentures 
of leaſe and releaſe, dated the 3d and 4th of May, 1676, convey 
the ſaid caſtles and lands to Thomas Earl of Ofry, Richard 
Earl of Arran, Henry Lord Biſhop of London, and Sir Hugo 
Cholmondeley, Bart. and their heirs, upon the truſts and to the 
uſes following; viz. that the ſaid James Lane ſhould have 
thereout, during the joint lives of him and Sir George Lane, 
one annuity of 300/. and in caſe the ſaid intended marriage 


ſhould take effect, then after the death of the ſaid James! Lane, 
that 


Caſes in parliament. 


that the ſaid Mary Compton ſhould have and receive one annuity 
or yearly rent of 3201. for her jointure, and ſubject thereto 
to the uſe of the faid Sir George Lane for his life, without 
impeachment of waſte; and then to the uſe of the ſaid Fomes 
Lane for 99 years, to commence from the deceaſe of his father 
Sir George Lane, if the ſaid James Lane ſhould ſo long live, 
without impeachment of waſte; and then to the uſe of the 


ſaid Earl of Offory, Earl of Arran, Biſhop of London, and Sir 
Hugh Cholmondeley, and their heirs, during the life of the ſaid 


James Lane, upon truſt to ſupport the contingent remainders; 

and then to the firſt ſon of the body of the ſaid James Lane on 
the body of the ſaid Mary Compton to be begotten, and the 
heirs male of the body of ſuch firſt ſon; with like remainders 
to all other the ſons of the ſaid marriage ſucceſſively, in tail 


male; and for default of ſuch iſſue, then to the uſe of the 
heirs male of the body of the ſaid James Lane; and then to 


the right heirs of the ſaid Sir George Lane. 


That on the 5th of May, 1676, the marriage was had, and 
the ſaid 2,000/7. paid to Sir George Lane. 


That Sir George Lane, then Viſcount Laneſborough, being 
ſeiſed in fee of the reverſion of the ſaid premiſſes, did, on the 
roth of Fuly, 1683, make his will; and did thereby, among 
other things, deviſe in the words following: ** Item, I will 
* and deviſe the manor and town of Laneſborough, and all other 
the -lands, tenements and hereditaments, mentioned or con- 
tained in the ſettlement made by me on the marriage of my 


cc 
«c 
4c 
ton, ſecond brother to the late Earl of Northampton, on 
<c 


«c 


4c 


daughter Frances Lane, and the heirs of her body lawfully 
to be begotten; and for want of ſuch iſſue, to my ſaid 


cc 


8 daughters the Lady Beaufoy and Mary Bing bam ſeverally, 


'«c 


and the heirs of their bodies lawfully begotten or to be 


begotten, ſeverally and reſpectively ; and for want of ſuch 
iſſue, that all and every of the premiſſes ſhall be and remain 


«c 
cc 
cc 


cc 


of his body lawfully begotten or to be begotten,” And, 
in a ſubſequent part of his will, the teſtator did will and 
Yor. IV.- Co deviſe 


ſaid ſon James Lane with the daughter of Sir Charles Comp- 


failure of iſſue of the body of the ſaid James Lane; and 
for want of the heirs male of my body, to my faid 


to his Grace James, Duke of Ormond, and the heirs male 
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Io" deviſe, that if his {aid ſon James Lane ſhould die ink iſſue 


A 


male, his the ſaid teſtator's wife ſurviving him, his ſaid wife 
Mould hold and enjoy his houſe and park in Ratbline, and all 
the houſes, lands, tenements and hereditaments in the county 
of Longford, wherein he had any eſtate of inheritance in poſ- 
ſeſſion, - reverſion, or. remainder, for and during her natural 
life; and after her deceaſe, to the ſeveral uſes to which the 
ſame were limited as aforeſaid ; and made his ſaid wife executrix 


of his will. 5 N 


That on the iſt of December, 1683, the ſaid cling: Lord 
Viſcount Laneſborough, died, fo as aforeſaid, ſeiſed of the ſame 
reverſion of the manors, towns and lands, in the declaration 
mentioned; and had iſſue at the time of his death the ſaid 
James, his only ſon and heir; and two daughters (namely, 
Mary and Charlotte) by bis firſt wife, and the ſaid Frances by 
his fecond wife, and no other iſſue male. That Thomas, 
Earl of Cory, died on the 2d of June, 1681 ; and that Frinces, 
Viſcounteſs Laneſborough, the widow of George Lord Laneſ- 
torough, died the 1ſt of May, 1700, in the life-time of the faid 
ert Viſcount eee Fas EE 


That: Fares] Viſcount: Lanefborough, 9 — — Jeath: of his 
Father, entered upon the premiſſes, and was thereof poſſeſſed; 
and the ſaid ſurviving truſtees became ſeiſed of the ſaid manors, 
towns and lands in the declaration mentioned, by virtue of the 
ſaid: deeds of leaſe and releaſe of the 3H and d qib of MEE 1675 
in much manner as the law allows. 


That che Laid 90 Viſcount Laneſborough, and the ſaid Earl 


. of Arran, Lord. Biſhop of London, and Sir Hugh. Cholmondeley, 
the then ſurviving truſtees, by indentures of leaſe and releaſe 


dated the 16th and 17th of October, 1684, for the barring A 
eltates tail, reverſions, and remainders; and to the end, 
ſettle and aſſure the premiſſes as therein after mentioned; 1 


i Sonyey to Edward. Brabazon, Eſq; and W illiam Smythe, Gent. 


and their heirs (amongſt others) the manors, caſtles and Jands 
an queſtion, to the intent and purpoſe, that one or more common 


recovery or recoveries, might be thereof had and ſuffered ; which 


1daid recovery or «recoveries. ſhould be and enure to the uſe of 


the ſaid James Viſcount 33 for his life, without 
impeach- 
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impeachment of waſte; and after his deceaſe, then to the uſe 


of the Lady Mary Viſcounteſs Laneſborougb, wife of the ſaid 
James Viſcount Lenefſborough, . for her life, as and for an 


encreaſe or augmentation of her jointure, and in bar of his 


dower and thirds, at common law; and after her deccaſe, 
then to the uſe of the ſaid JO Viſcount MR gl _ 


his heirs: 


That i in . term, 1686, the ſaid recovery \ was accordingly 
ſuffered; in which Perg:s Farrell, Eſq; and Edward Nangle, 
Gent. were demandants, and the ſaid Brabazon and Smyth, 


were tenants, who vouched the ſaid James Viſcount Laneſ- 
borenght who vouched the common vouchee. 


That the ſaid Janes Viſcount Laneſborough, being ſo poſſeſſed 


.of the manors, towns and lands in queſtion, did make his 
laſt will and teftament, dated the 15th of October, 1722, and 
did thereby deviſe to George Hooper, Lord Biſhop of Bath and 
Wells; and Hatton Compton, Lieutenant General; and Robert 


Dormer, Eſq; a Judge of the Common Pleas; and James Mid- 


dleton, Eſq; and their heirs ; all his manors, lands, tenements 
and hereditaments whatſoever, in the kingdom of Jreland, in 
which he, or any perſon in truſt. for him, had any eſtate of 
inheritance, or other intereſt in poſſeſſion, reverſion, remainder, 


or expectancy, in truſt nevertheleſs and to and for the ſeveraLuſes 


therein after expreſſed; that is to ſay, that from and after his 
deceaſe, his ſaid truſtees ſhould ſtand and be ſeiſed of all the 
ſaid premiſſes in the ſaid county of Long ford, in truſt for the 
heirs of his body: And for want of ſuch iſſue, he did will 
and deviſe. that the ſaid truſtees ſhould permit and ſuffer his 
ſiſter Charlotte, Lady Beaufoy, for and during her life, to Have 
and receive for her own uſe and behoof of the rents, iffnes 
and profits of the farm and land of Coolcroy, barony of Rathline, 
in the ſaid county of Longford ; and after her deceaſe, his ſaid 
truſtees ſhould permit and ſuffer his faid wife to have and 
receive, to her own uſe, the rents, iſſues and profits of the ſaid 


premiſſes laſt mentioned. And his will was, that his faid 


truſtees ſhould ſuffer his ſaid wife, from and immediately after 
his deceaſe, to have and receive to her own uſe, all the rents, 
iſſues and profits of all the reſt and reſidue of his ſaid manors, 


lands and realeſtate, in the kingdom of Jreland, for her life; 
| and 


It, » | 1 ; 112 


1733. 
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| and after her deceaſe, he directed that his truſtees mould convey 


the ſad premiſſes to the ſeveral uſes in the ſaid will mentioned; 

vix. to the uſe of John Bell Lane, the eldeſt and only arandſon 
of his ſiſter Mary Bingham, afterwards called Mary Middleton, 
deceaſed, for his life; and after his deceaſe, to the ule of 
his firſt and other ſons in tail male, with ſeveral remain- 


ders over: And he appointed his ſaid wife ſole executrix of 


his will, 


That on the wth of Auguft, 1724, the ſaid James Viſcount 
Laneſborough, died poſſeſſed of the manors, towns and lands in 


queſtion, and without iſſue. 


That the ſaid Frances Lane, daughter of the ſaid 2 
Lord Viſcount Laneſborough, and deviſee in his ſaid will, mar- 
ried Henry Fox, and by him had ifſue George Fox, the leſſor of 
the plaintiff, her eldeſt ſon and heir; that the ſaid. Henry died 
on the 13th of October, 1718; and the ſaid Frances died on 
the 12th of December, 1712, leaving the ſaid George, the leſſor 
of the plaintiff, her eldeſt ſon and heir of her body; who, on 
the 1ſt of September, 1724, entered upon the ſaid premiſſes, 
and was thereof ſeiſed as the law directs, and made the leaſe 
to the ſaid Mark Anthony Morgan, as in the declaration men- 
tioned, who entered upon the premiſſes, and was poſſeſſed 
thereof until the ſaid Mary Viſcounteſs Laneſborough, entered 
upon the premiſſes and ejected him. But whether upon the 
whole matter, the Lady Viſcounteſs Lane/borough was guilty 


of the ſaid treſpaſs or not, the jury ſubmitted to * Jer 


of the Court. 


This verdict being ſeveral times argued, the KLE in Hilary 


term, 1730, gave judgment for Morgan the leſſee of Mr. Fox, 
and 68/. 186. for damages and coſts. 


Whereupon, the Lady Laneſborougb brought her writ of error 
in the Exchequer - Chamber in Tre/and; and the matter being 
again ſeveral times argued, the judgment was, in Eaſter term, 
1732, affirmed. 


'To reverſe both theſe een, Lady Laneſborough brought 
her writ of error in Partiatnent; and on her behalf it was 


argued, that the title of Mr. vox was under the will of George 


2 Viſcount 
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Viſcount Laneſborough, as he was the heir of the body of 
Frances, the daughter and deviſee of ' Lord George; but that 
this title was not good in two reſpects. I. Becauſe that deviſe, 


if it ever was good to veſt the eſtate in Frances, muſt be of a 
remainder dependent on a precedent eſtate tail in Lord James, 


and conſequently would be barred by the recovery ſuffered by 
him and the ſurviving truſtees in his marriage ſettlement. 
II. Becauſe if there was no eſtate tail precedent in Lord James, 
the deviſe to Frances was abſolutely void. — As to the former, 
it was ſubmitted, that by the deviſe in the will of Lord George, 
to his daughter Frances, on failure of iſſue of the body of 
James, and for want of heirs male of the body of the teſtator, 
an eſtate in tail general and in tail male was given to James by 
implication; ſince the daughter was plainly not to take till 


there was a failure of all fuch iſſue of James, and of all ſuch 


iſſue male of the teſtator, as were included in ſuch eſtates tail: 


And that this was agreeable to many caſes of eſtates raiſed by 


implication in a will. — As to the latter, ſuppoſing this not to 
be a deviſe of an eſtate tail by implication, Lord James, as heir 
at law of the teſtator, muſt· neceſſarily take in the mean time, 
till the deviſe to the daughter could take effect; and then the 
deviſe to her being future, and not depending upon any par- 
_ ticular precedent eſtate, created by the will, or even by any 

ſettlement, muſt be an executory deviſe. But, as it was to take, 
effect only on the contingencies of the failure of iſſue of James, 
and of the heirs male of the body of the teſtator, it was appre- 
hended to be void, as being too remote, and tending to a per- 
petuity. The conſequence of this would be, that the whole 
of the teſtator's reverſion in fee deſcended to Lord James; 
and thereby not only the title of the leſſor of the plaintiff failed, 

but the recovery and will of Lord James, under which the 
plaintiff in error claimed, would be eſtabliſhed; and that there- 
ſore, the judgments below would be reverſed, and a new judg- 
ment given for Lady Laneſbarougb, with coſts. 


On the other ſide it was contended, that as to the lands 
compriſed in the ſettlement of May, 1676, Lord James did not 
take by the will any greater or other eſtate than he had by the 
lettlement; becauſe nothing can paſs in a will by implication, 
unleſs it be ſuch a neceflary implication, that no other con- 
ſtruction can be made of the intent of the deviſor. It ſeems 


Vor. IV. — plain, 


P. Vorke. 
T. Lutwyche. 
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RA plain, that the teſtator only intended by his will, to diſpoſe of 
LS the reverſion in fee which was reſerved to him by the ſettle- 
ment, for which reaſon he took notice of the ſettlement in his 

will; and the eſtate being thereby limited ſo far, as to his ſon 

James for 99 years if he ſo long lived, with remainder to his 

firſt and other ſons in tail male, ſo that Fames's ſons, if he 

had any, might enjoy it; the teſtator intended by his will, in 

caſe James ſhould have no ſons, to diſpoſe of that reverſion. to 

his daughter Frances in tail. That the teſtator did not appear 

minded to give Tames a greater eſtate than for life, in any part 

of his frechold eſtate, and therefore having tied him up by the 
ſettlement, as to the lands in queſtion, ſo in his deviſe to him 

by his will of the lands in Leitrim, &c. which were not com- 
priſed in the ſettlement, he made him tenant for life only, 

with like remainders to his ſons as were limited in the ſettle- 

ment of the other lands. But in the other parts of his Wi N 
Vvyhere he intended any thing for his fon James, he gaveſ it to 

bim with expreſs and particular words of limitation, ſuch as, 

to him, his executors, and aſigns, or to him for bis life, and uſter 

to. his firſt. fon; 2 And therefore, in all probabilityf he would 


have been as expreſs here, as in other parts of his will, if his 
purpoſe had been to give James any further eſtate in theſe lands, 
than he would have by the ſettlement. It likewiſe ſeems 
evident, from the introductory words of the ſubſequent clauſe, 
whereby the houſe and park at Rathline, part of the ſettled 
eſtate in queſtion, were deviſed to the teſtator's wife for life, 
viz. if my fon James ſhall die without Iſſue male, my aid wife 
| ſurviving bim; that he could never intend to give an eſtate in 
. | tail general to James, whereby the limitations of his will might 
. be defeated: But the conſtruction contended for by the other 
ſide, was by an implication only, to enable James to defeat all 
the limitations of any part of the ſettled eſtate, either to the 
| teſtator's wife, or his daughter Frances, for whom it appeared 
to have been his Principal view to provide. And therefore, 
when the teſtator in the clauſe in queſtion, recited the ſettle- 
ment whereby he had ſettled this eſtate on his ſon James and his 
iſſue ; his ſaying, oz failure of 1ſſue of the body of the ſaid James, 
ought to be underſtood in the ſame manner, as if he had ſaid, 
on the determination of the eſtate limited by ſuch, ſettlement. io 
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Arx hearing counſel on this writ of error, and alſo the 1775 


unanimous opinion of the Judges preſent, touching certain ee 
points of law to them propoſed v 3 it was ORDERED and AD= jypomnrs 


erſed. 
jupp, that the judgment given in the Court of Exchequer, N . 


and the judgment given in the r Chamber ES p. 248. 
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Nez C 25 0 LAS pg the father of the eee 0 and Grounds and 


the appellant Ann and ſeveral other children, hearing that 2 N 
the appellant Henry, whom he entertained at his houſe as a aduity, p. 198. 
relation, (being his wife's nephew, and a lieutenant of foot) . 
had been privately making his addrefles to the appellant Ann, 
in order to a marriage, ſeverely rebuked her for admitting the 
ſame; and threatened, if he found ſhe encouraged that affair, 
he would that inſtant turn her out of doors, and he, at the renn 
time, forbid the appellant _— es houſe. ©» | 11t „1 bive 


Soon: aftprwards. Mr. Lyſaght . _ his will, dated the 1 
of September, 1724, and thereby deviſed the bulk of his real 
eſtate, which did not exceed 1875 J. per ann. to the reſpondent; 
and made the next immediate bequeſt to the appellant Aus in 
theſe words, viz. © Item, I leave and bequeath to my ſaid 
daughter Ann Lyſaght 2, ooo l. ſterling, to be paid her on the 
« day of her marriage, or at the age of 21 years, which ſhall 
* firſt happen; and in caſe my daughter Ann ſhall marry. with 
the conſent and approbation of Robert Oliver, Eſq; Berkeley 
* Taylor, Eſq; Jobn Croker, Eſq; and my faid fon Fohn, or 
any two of them, I further leave and bequeath to m. ait 


| p Y \ . 
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* The queſtions which were put to the Judges on ns occaſion, : are e not inſerted 


in the Lords Journal; but they appear in Mt. Forreſter's report of this caſe, 
8. 37% 268. 
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cc daughter Ann, the additional ſum of 2,0001,. mare, ot berwiſe | 
% not : And for her yearly maintenance, I leave and order.120/, 
*« ſterling until her marriage, or that ſhe, attain to the age of 


<4 21 years, which ſhall firſt happen.” —— The teſtator then 


bequeathed the like portion to his younger, daughter, Mary on 
the like condition, (which ſhe afterwards performed) and 
deviſed part of his real eſtate, of about 2801. per ann. to his 
unge ſons Nicholas and Arthur, with pecuniary legacies, of 


15000. to each of them; and after making ſeveral 702 


#13 + 


. debts . n and the better to enable him to do, ſo, 


bequeathed to him his perſonal eſtate, amounting to about 
12, 00 J. and appointed the ſaid Berkeley Taylor, Jobn Croker 


and the reſpondent, executors of his ſaid will. And by a icodi- 


eil thereto, executed on the 25th of Auguſt, 1725, he added 


the ſaid Robert Oliver and alſo - Bartholomew: Purdon, 'Eiq; as 
executors, and in a day or two afterwards died; whereupon 


795 the folpoudehe folely proved the will, - © ai „t 


The appellant Ann coming of age in January, 172 5, 5, applied 


to the reſpondent for both the ſaid ſums of 2, ooo J.; alledging, 
the was entitled to the ſame, tho' not married; but the reſpon- 


dent diſputing. this matter with her, and Henry Roſe, Eſq; a 


- barriſter at law and a relation of the family, ſoon after coming 


to the reſpondent's houſe in the country, where the appellant 
Ann reſided, it was referred to him ; who gave his opinion, 


that ſhe was then entitled to the firſt 2,000," and intereſt, but 


not to the additional 2, oo0 J. until the condition esu the 
bequeſt thereof was performed. n e 


Notwithſtanding this opinion, and the W averſion + 
the reſpondent had to a marriage between his ſiſter Ann and 
the appellant Henry, and his having repeatedly refuſed his 
conſent thereto; yet, they were privately married ſome time in 
the month of January, 1726. And in Michaelmas term, 1728, 
they thought proper to file their bill againſt. the reſpondent, in 
the Court of Exchequer in Ireland, alledging, that Nicholas 
Lyſaght 7, the father, had deviſed to the appellant Ann 4,000/. 
that ſhe attained her full age before marriage; that the reſpon- 
dent being informed by the appellant Ann, in Dublin, of the 


appellant Henry's making application to her for marriage, 
3 ſeemed 
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ſcemed to approve it, and ſoon after took a voyage to the iſle 


of Wight, and prevailed on the appellant Ann to go with him, 
where he knew the appellant Henry then was, or was ſoon 

expected; and that when he found the appellant's affections 
engaged, and that his ſiſter could not with honour break off 
the match, he refuſed his conſent. That previous to the 
marriage, Mr. Oliver having taken advice on the clauſe in the 
will, got an opinion, that it was only in terrorem; and that 
he having ſent the appellant Ann a copy thereof, he thereby 
ſhewed his conſent to the match: And therefore the bill pray- 


ed, that the reſpondent might account for the 4,000. and 
intereſt, and for the arrears of maintenance. 


The reſpondent, by his anſwer to this bill, denied that he 
ever approved of the match, but on the contrary expreſſly cau- 
tioned the appellant Ann againſt it, and which caution ſhe 
promiſed to obſerve; he alſo denied that he took a voyage to 
the iſle of Wight, as inſinuated by the bill, but went to London, 
from whence he carried the appellant Aun to the iſland at her 
own intreaty, but denied that he knew. or expected he ſhould 
meet the appellant Henry there. He ſubmitted to account with 
the appellants for the firſt 2,000/. and the arrears of mainte- 


nance, but inſiſted that the appellant Aun could not be entitled 


to the additional 2, oo0 J. by reaſon of her marrying without 
ſuch conſent, as was required by the will. 


On the zd of October, 1729, the ad exhibited a croſs- 
bill againſt. the appellants, for diſcovery of the matters aforeſaid ; 
to which they put in their anſwer, admitting that the appellant 
Ann did not aſk the reſpondent's conſent ; that being twice 
charged by the reſpondent, once in Dublin, the ſecond time in 
the iſle of Wight, with receiving the appellant Henrys ad- 
dreſſes, ſhe denied the ſame; that ſhe applied before her mar- 
riage, to Mr. Oliver and Mr. Taylor for their conſent, but did 
not receive any anſwer from Oliver, but was afterwards told 
by him, he had wrote her an anſwer, which, for ought ſhe knew, 
was a denial of his conſent. 


witneſſes having been examined in the original cauſe, and 
publication paſſed, the ſame was heard on the ad and 21ſt of 
June, 1731, and, on the 2 5th of February following, the Lord 

Vor. IV. E e | | Chief 
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| 1 Chief Baron declared, that this caſe; depended) on the 
ER wards of Nichelas. Lyſagbt's Will; that as to 2, ooo. and the 
maintenance, the court was of opinion, that the appellant 
Aun was entitled thereto, but not to the additional - 2;060/, 
| for that was not to be paid her, unleſs ſhe complied with the 
| | terms, and performed the conditions preſcribed by her father's 
will, which ſhe had not done; that it appeared ſhe married 
without the conſent of the truſtees; or any two of them, and 
ij that the reſpondent did not appear to have been guilty of any 
fraud i in taking the appellant Ann to the iſle of Wight; and 
therefore the court ordered, that the appellants ſhould be paid 


the ſum of 2,000, only, together with the yearly maintenance 


4 ff Sf S&0% 


her intermarriage with the appellant Henry ; ; and that from and 
| after her ſaid marriage, the appellants ſhould be paid the egal 
| intereſt of the ſaid 2,000/. and as to the additional 2,000/.. their 


bill was diſmiſſed, | bas dh 10 33d 


c. Talbot he appellants en this decree to be abe 
D. Ryder. Ap pealed from it; inſiſting, that the condition annexed to” tlie 
ſecbnd legacy 6 2, 000 J. was in reſtraint of ' marriage, And 
that conditions of this nature are, from public conſideratibhs, 
never favoured; but, according to the known rule and practice 
in Courts 6f Equity, are held to be n terror only,” and not 
15 defeat à legacy given out of a perſonal eſtate,” unleſs it 48 
ö expreſſly given over to a third perſon upon 4 breach of the 
condition, but Which, in the preſent caſe, it was not. That 
in the caſe of legacies out of perſonal eſtatel; there has been no 
diſtinction allowed between conditions precedeft and ſubſequent; 
ſuch diſtinction being unknown to the civil law, by which 
legacies, which are properly cognizable in the Spiritual Court, 
| are to be determined. That in this caſe it was apprehended, 
i 8 the condition was not intended to continue, or to ſuſpend the 
1 legacy, longer than till the daughter attained her age of 21, 
which appeared from the manner of penning the legacy; the 
1 teſtator gives her 2,000/. to be paid her on the day of her mar- 
| riage, or age of 21 years, and then goes on immediately in the 
ſame: ſentence, and if ſhe marries with the conſent therein 
| mentioned, then :2,000/. more; ſo that this was nothing more 
than annexing a condition to that marriage, on which the firſt 
| 2,000/. was payable, and as that marriage was to be before * 
1 MA 2 | 0 
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ſo was that on which the ſecond 2, 000 f. wüs bayable; but on 
her coming of age, it was her age, and not her marriage, which 
entitled her to both. That all the other executors, except the 
reſpondent, refuſed to a&, and thereby the condition of marry- 
ing with the conſent of two of them, was, in effect, rendered 
impoſſible, which ought not to turn to the diſadvantage of the 
legatee 3 | fince it was to no purpoſe to attempt to perform a con- 
dition, Which, by the act of the executors and truſtees was 
made impraQicable. But, if the conſent of two of the truſtees 
ſhould be deemed neceſſary to entitle the appellants to the addi- 
tional 2, 00 J. it was apprehended, that the opinion ſent to the 
appellant Ann by Mr. Oliver, one of the truſtees, and the 
reſpondent's carrying her to the houſe of the appellant Henry's 
father in the ifle of Wight, where he well knew the appellant 
Henry then was, amounted to à conſent on the part of the 
reſpondent ; and eſpecially, ſince he himſelf was to take the 
benefit of the forfeiture, And laſtly, that the firſt '2,0007. was 
deviſed to the appellant Ann at her age of 21, and conſequently 
ſhould carry legal intereſt from that time; whereas intereſt, was 
only decreed from her marriage, which was a n en 
wa afterwards. 3 WEIS: 7 
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5 7 pr nt Glle | it was fad 5 be evident from the will, 
= the. additional 2, 00. never veſted in. the appellant Ann; 
becauſe her right to this ſum was to ariſe upon her perfotmance 
of a precedent condition, corroborated by the negative words, 
otherwiſe nat; which condition, againſt her own conviction of 


the reaſonableneſs of it, and the repeated .cautions of the 


teſpondent, ſhe wilfully broke. That this additional ſum of 
2, 00. which was the voluntary gift of the teſtator, was not 
made payable, but upon her marrying with conſent; and there- 
fore the intereſt of the reſpondent, who was the legatee of the 
fund out of which this legacy was prima facie payable, ought 
not to be taken from him and transferred to her. That the 
teſtator, in his life- time, expreſſed his diſlike to the match, 
and in the ſtrongeſt terms forbid the appellant from complying 
with it, and he actually had the preventing of ſo unequal a 
match in contemplation, at the time of making his will; 
nor were the circuniſtances of the appellant Henry, in any way 
mended at the time of the marriage. That the appellant Aun 
, had, 
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had, at all events, a handſome proviſion left her at hes. own 
diſpoſal, far exceeding what the appellant Henty could reaſog- 
ably expect; and as ſhe wanted but five months of 21, when 
the teſtator died, it could not be ſuppoſed that the condition 
was intended to bind for that time, and no longer. That the 
pretended opinion procuted by Mr. Oliver for the appellant 
Ann, and at her inſtance, was on the occaſion of her demand- 
ing the whole 4, oo0 J. upon her coming of age, at which time 
it was inſiſted, that the appellant Henry had not begun to 
make his addreſſes to her; but it was manifeſt, that ſhe well 
underſtood that this tranſaction did not amount to a conſent 
from Mr. Oliver, ſince ſhe admitted, by her anſwer” to the 
croſs-bill, that when ſhe afterwards intended to matry the 
appellant Henry, ſhe wrote to Mr. Oliver for _ n which, 
for ought ſhe knew, he refuſed. + ul B FA OA 8 


1 KY 


3 the day fixed for hearing 88 on this appeal, the 


counſel for the appellants acquainted. the Houſe, te that as the 
#6 parties were nearly related, an accommodation of the matter 
* in diſpute had been treated of and compromiſed, and that 
bonds for the performance of the agreement between them 
* had been ſigned and ſealed ; and that the appellants did ſub- 
« mit, if their Lordſhips fo pleaſed, that. the decree might 
ve be affirmed.” And the end counſel admitting the 
matter ſo to be, the agreement was delivered i in and read ; anc 

it was thereupon ORDERED and ADJUDGED, that the a ppeal 
ſhould be diſmiſſed, and the decree therein complained of, 
affirmed. 


Caſes: in Partiament. C 
8 i M i ili © TOM swadba $ Aide is de Af — — 
Ann. Evel Iyn, Elizabeth Evelyn and Ma-]. 3 | aue _—_— 


79, Evelyn, the three Daughters and] 1 5 
only Iſſue of George Evelyn, Eſq; de- 4. Ppe ants. 2 | 


- ceaſed, Infants, by their next Friend 


Edward E velyn, Eſq; and Janes Eve] 
n his only Son, an Infant, Charles 
Boon and Mary his Wife, and leger = Reſpondents. 
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GEORGE Derbe. the elder, ow" had iſſue fve. ſons, 2 Wms. 591. 
namely, Jobn the eldeſt, George the reſpondent, Edward, Lo = 
Richard” and William ; ; and being ſeiſed of an antient family mote to ca. 11. 
eſtate; part of it, .. the manor of Walkamſtead, alias God one, = 5 . 
and other eſtates in Surry, in fee, and as to the reſt, called ca. 22. vol. 16. 


NMabred, and Tothe other lands in the ſaid county, for life only, E 
with remainder to his eldeſt ſon John Evelyn | in tail male Y and win 


note o ca. 5 
remainders to his bther ſons ſucceſhvely i in tail male; came to 486. note to 


an agreement with his eldeſt ſon John for making a new ſet- * ca. ab. 
tlement thereof, in order to continue the ſame in his name 848. _ 45. 
and family: 1 Accordingly, by indenture tripartite, dated the 

20th of October, 1698, made between George Evelyn, ſen. of 

the firſt part, Jobn Evelyn, the eldeſt ſon, of the ſecond part, 

and Richard Bromhall and Thomas Bromfield of the third part ; 

it was witneſſed, that in conſideration that the ſaid George Eve- 

hn, ſen. did agree to ſettle the manor of Walkamftead, alias 

Codſtone, in the county of Surry, (except ſo much thereof as 

lies within the borough of Brindley Heath, with the quit-rents 

of the ſaid manor, and the advowſon of the pariſh church of 

Godftone, and the tythes of Godftone and T andridge, and coppice 

woods in Godſtone, and wood lands, containing 3oo acres, and 

other lands in thoſe two pariſhes particularly mentioned, of 

Which he was then ſeiſed in fee) to the ſame uſes and eſtates, 

and ſubject to the. like proviſoes, as the lands and tenements 

therein after limited, to George Evelyn, ſen. for life, and after 

his death, to his firſt and other ſons in tail male ſucceſſively, 

were 3 limited and ſettled; as alſo for barring all remain- 


Vox. IV. 1 ders 
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— ders and intails of the lands and hereditaments therein after 

— mentioned, and ſcttling the ſame to the uſes, and ſubject to 
the proviſoes therein after mentioned; the ſaid George Evelyn, 
ſen. and John his fon, covenanted with Bromball and Bromfield, 
to ſuffer a common recovery of the meſſuage and lands called 


Nobred, and of ſeveral lands and woods in the pariſhes of God- 
ſtone and ne aforeſaid, to "a "OO de: vi. 


9445 


As to the ſaid meſſuage and link called Nabred:) 5 5 the 
lands and woods thereto belonging, and 86 acres of the Wood 
lands, to the ule of George Evelyn, ſen. in fee; and as to all the 

reſt of the ſaid lands, to the uſe of the ſaid George Evelyn. ſen. 
for life, without impeachment of waſte; remainder” to Jobs, 
his eldeſt ſon, for his life; remainder to truſtees to ſupport 
contingent remainders; remainder to his firſt and other ons. 
ſucceſſively in tail male; remainder to George Evelyn, jun, the 
ſecond ſon, for his life, fans waſte; remainder to truſtees to 
ſupport contingent remainders; remainder to his firſt and other 
ſons ſucceſfively in tail male; remainder to the reſpondent 
Edward Evelyn, the third ſon for his life; remainder to truitees 
to ſupport contingent remainders; remainder: to his firſt and 
other ſons ſucceſſively in tail male; with like remainders over 
to Richard and William Evelyn, the two other ſons of th: faid 

George Evelyn, ſen. ſucceſſively, for their ſeveral lives, and to 
their ſons ſucceſſively, in tail male; remainder; to the,, heirs 
male of the body of the ſaid George Evelyn, ſen,' remainder to 
him in fee. | 3 


8 


Provided, that it ſhould 5 lawful for berg Becki ſn, 

by deed'or will, to charge by way of leaſe, mortgage, or other- 

| wiſe, the lands and premiſſes ſo limited to him for life, with 
the raiſing and payment of any ſum of money, not exceeding 

OOO. payable as therein mentioned ; or by leaſe or leaſes, or 

otherwiſe, to charge the premiſſes with the payment of any 

| annuity ſor the life or lives of any perſon or perſons, to be com- 
| puted at the rate of ten years purchaſe, and that not to exceed 
i bodo. And, that it ſhould be lawful for George Evelyn, ſen. with 
j ſuch of his ſons who ſhould be next in remainder, and after 
0 his death ſor his fons, when in poſſeſſion of the premiſſes, by 
fl | virtue of the ſaid limitations; by' deed; to limit a gointure 
before or after marriage, to the wife or wives of the ſaid _ 
| A Is 


Cafes in Parliament. 


for her or their life or lives, of all or any part of the premiffes, | 


after the rate fal lool. a year, for eyery 800 Porn, 
G 


Provided allo, that it ſhould and. might be. lawful to a for 
the ſaid George Evelyn, the father, together with ſuch of his 
{aid ſons as, for the time being, ſhould be next in remainder 
after his death; and after the death of the ſaid George Evelyn 


the father, then to and for all and every the ſon and ſons of 


the ſaid George Evelyn the father, ſeverally and ſucceſſively, 
when they ſhould be reſpectively in poſſeſſion of the ſaid meſ- 


ſuages, lands, tenements, hereditaments, and premiſſes, by 


virtue of any of the limitations aforeſaid; by any deed or deeds, 
writing or writings, under his or their hand and ſeal, hands 
and ſeals, ſigned and ſealed by him or them reſpectively, in 
the preſence of three or more credible witneſſes, to make any 
leaſe or leaſes for years, without impeachment of waſte; but 


without prejudice to any jointure or jointures that ſhould be 


made by virtue of the before mentioned proviſo; for the raiſing 


a portion or portions for the daughter or daughters of ſuch ſon 
or ſons, ſo making ſuch leaſe or leaſes; ſo as the portion or 


portions to be raiſed, ſhould not exceed the portion or portions, 


fortune or fortunes, in money, goods, or chattels, of the wife 
or wives that ſuch ſon or ſons ſo making ſuch leaſes, ſhould 
marry; and ſo as ſuch leaſe or leaſes ſhould not take effect, 


till there ſhould be a failure of iſſue male of ſuch ſon or Jons ſo 
making ſuch leaſe or n 


Proviſo for „ Evelyn, ſen. and for his ſons, as they 


ſhould reſpectively eome into poſſeſſion, to make leaſes of the 
premiſſes for any number of years, not exceeding 24 years, 
in poſſeſſion and not in reverſion, at the beſt rent, payable 
We or half ads, en taking any fine. 


A ect h Was luffered e Tee eg and by e of 
leaſe and releaſe, made between the ſame parties, and dated the 
27ſt and 22d of October, 1698, in conſideration that the ſaid 
Jon Evelyn had joined with his father in ſuffering the ſaid 
recovery of the premiſſes, and ſettling the ſame to the uſes, 
and ſubject to the proviſoes in the ſaid indenture limited and 


expreſſed; 3 rand! i In: purſuance of the .agreement , therein men- | 


tioned for that purpoſe, George: Evelyn the father, , granted and 


Mo: confirmed 
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— confirmed to the truſtees and thei heirs, the manor of Mallon. 
3 Head, alias Godſtone, and the tithes and other lands and eſtates 
in Godſtone, to the ſame uſes, upon the truſts, and ſubject to 
the ſame powers and proviſoes, as were limited and declared by 
the former ſettlement; except, that in the power to raiſe 
portions for daughters, the following words were added, vis 
«« and ſo as ſuch leaſe or leaſes be determinable upon the 
CLE raiſing the ſaid portion or portions, and of the colts and 
= charges of raiſing the ſame.” + "Lo 


3 
© George Evelyn, ſen. in purſuance of the power coli 5 
Wnt” by the laſt deed, executed his power of raiſing 60001; 
as to the ſum of 1500/7. part thereof, by making a mortgage:of 
the premiſes, dated the 1ſt of April, 1699, to one Thomas 
Gregg, for 500 years, for ſecuring 1500/. and intereſt ; which 
mortgage afterwards, by meſne aſſignments, became veſted in 
Sir 7 bomas Pope Jes and remained a ad upon the eat | 


"321 


In June, 1699, George Evelyn, ſen. died, leaving 1 the 
ſaid John, his eldeſt ſon, George Evelyn, jun, father of the 
appellants, his ſecond ſon, the reſpondent Edward Evelyn, his 
third fon, and Richard and William his two other ſons; and ig 
1703, John, his eldeſt ſon, died without iſſue, and unmarried; 
| whereupon the remainder limited to George the ſecond ſon, cam 
into ' podſeffion. | 


u 
eo 


By ende of three parts, dated the 22d of Auguſt, 1720, 
made between George Evelyn, jun. of the firſt part, Thomas Garth 
and Mary his daughter, of the ſecond part, the reſpondent Jams 

Morley, and other truſtees ſince deceaſed, of the third part; 
reciting a marriage intended between George Evelyn, jun. and 
Mary Garth, whoſe portion was agreed to be 8000/7. for ſettling 
a ſuitable jointure on her and her iſſue male; and that $000k 

| ſhould, on failure of iſſue male, be ſecured to their daughters.— 
And reciting the ſaid indenture of the 2oth of Oober, 1698, 
and the recovery thereon, and the indentures of the 20th and 
21ſt of October, 1698, and the ſeveral proviſoes in the faid 
. indentures ; it was witneſſed, that in conſideration of the fd | 
marriage, and marriage portion of 8oocl. and in purſuance! of 1 
the agreement made for ſettling a ſuitable Jointure on Mary 
Garth, the ſaid George Evelyn the younger, by virtue and in 
| purſuance of the powers and authorities to him N as well f 


by 


© 


Cafes in Parliament. 
by the ſaid recited ſettlement, as by any other power and autho- 
rity, did aſſign, limit and appoint, to the uſe of Mary Garth 
for her life, to take effect after the death of the ſaid George 
Evelyn the younger, as and for her jointure and in bar of 
dower, the meſſuages, lands, tithes and tenements, in God- 
flone, Tandridge, and Bletchingly, in the county of eh not 


exceeding 800/. a year, being ſuitable to her portion. 
And the faid indenture further witneſſed; that in conſideration 


of the ſaid intended marriage, and marriage portion paid, and 


for the ſettling a ſuitable portion or portions on the daughter or 
daughters of him the ſaid George Evelyn, to be begotten on the 
body of the ſaid Mary his intended wife, in caſe. of failure of 
iſſue male of his body upon the body of the ſaid Mary, to be 
begotten ; or if the iſſue male between them ſhould happen to 
die, and there ſhould be iſſue of the body of the ſaid George 
Evelyn, on the body of the ſaid Mary, one or more daughter 
or daughters; he the ſaid George Evelyn, by virtue and in 


purſuance of the powers and authorities to him given, as well 


by the faid recited ſettlements, as alſo by virtue of any other 


powers or authorities to him given, or in him being, did de- 
miſe, grant and leaſe, to the reſpondent James Worſley, and 
the other truſtees fince deceaſed, their executors and admini- 
ſtrators, all and ſingular the lands and premiſſes therein before 
mentioned, and limited to the ſaid Mary for her jointure, and 
all other the manors, lands and hereditaments, in the ſaid 
recited indentures of ſettlement compriſed and limited to the 
faid George Evelyn the younger, for his life; to hold the ſaid 
premiſſes to the ſaid truſtees, their executors and adminiſtrators, 
for the term of 500 years, to commence and take effect from 
and after the failure of iſſue male of the body of the ſaid 
George Evelyn the younger, to be begotten, and from thence 
next enſuing, and fully to be compleat and ended without 
impeachment of waſte ; but without any prejudice, and ſubject 
to the jointure of the ſaid Mary his intended wife; at the yearly 
rent of a pepper-corn during the ſaid term, at the Feaſt of 
St. Michael the Archangel, if the ſame ſhould be demanded ; 

upon the truſts, and for the purpoſes, and under the proviſoes 


therein after mentioned ; viz, upon truſt, that if there ſhould 


be failure of iſſue male of the body of the ſaid George Evelyn 
the younger, on the body of the ſaid Mary begotten, and the 
lame George Evelyn ſhould have one or more daughter or daugh- 
: Vor. a 3 VVB 
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— ters of his body, begotten on the body of the faid Mary his in- 

33 , tended wife; that then the ſaid truſtees, and the ſurvivor of them, 

and the executors and adminiſtrators of ſuch ſurvivor, ſhould and 

might, out of the rents, iſſues and profits of the ſaid meſſuages, 

lands, tenements, hereditaments and premiſſes, to them limited 

for the term of 500 years as aforeſaid, or by ſale, mortgage, or leaſe 

thereof, or of any part or parcel thereof, for all or any part of 

the ſaid term, or by all or any of the ſaid ways and means, or 

by any other ways or means, as to them in their diſcretion ſhould 

ſeem meet, as ſoon as conveniently might be after the deceaſe 

of the ſaid George Evelyn the younger, or in his life-time, if 

he ſhould: think fit to have the ſame ſooner raiſed, and ſo direct, 

Hevy and raiſe the ſum of 8000 J. for the portion or portions 

of ſuch daughter or daughters, to be paid to her or them, and 

equally divided among them, if more than one, ſhare and ſhare 

alike : With a proviſo, that the ſaid term of 500 years 

j ſhould in no ſort prejudice the jointure ; and that immediately 

I} after the raiſing, paying and diſcharging the ſaid 8000 J. toge- 

| ther with all coſts and charges which | ſhould be expended in 
i! = the ſame, the ſaid term ſhould ceaſe and deren 
If 1 

| | 

| The marriage took effect, and on the 20th of Sa 1724, 

1 Cc eorge Evelyn, jun. died inteſtate, without iſſue male; but 

1 leaving Mary his, widow, and the appellants his only daughters. 

Whereupon Mary the widow (who afterwards married Charles 

\Þ Boone, Eſq;) procured letters of adminiſtration of her ſaid 

[ huſband George Evelyn's perſonal eſtate, and entered on the 

J eſtates limited to her in jointure; and the reſpondent Edward 

B Evelyn, entered upon the reſt of the eſtate not limited in join- 

ll ture, but compriſed in the ſaid term of 500 years, for raiſing 

the daughters portions, and became ſeiſed in reverſion of the 

1 eſtate limited in jointure on Mrs. Boone, after her death, for ſuch 


eſtate as was limited to him oy virtue of the ſettlements in 
Ii en 1698. 7 


—— 
— 
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In Michaelmas ter m, 1725, the appellants exhibited dat pill in 
Chancery againſt the reſpondents, and alſo againſt Thomas Garth, 
James Worſley, and Thomas Gregg, the then ſurviving truſtees 
l in the - ſettlement of Auguſt, 1720, praying, that the truſtees 
might execute the ſaid truſts, by raiſing the 8oool. in ſuch 
manner as by the ſaid ſettlement was directed for the appellants 


portions ; and that the ſame might be placed out at intereſt, 
2 and 
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and ſuch intereſt applied for their maintenance. To which bil | 


the defendants Garth and Gregg put in a joint anſwer, and the 
defendant Garth thereby ſubmitted to act in the truſt; but the 
defendant Gregg defired to be diſcharged thereof; and the 
defendant Worſley did the ſame by his anſwer. But the defend- 
ant Edward Evelyn inſiſted by his anſwer, that this 8,000/. was 


only to be raiſed out of the rents and profits, when: the: term 
came into poſſeſſion. 


(7 


goon afterwards, the reſpondents Edward and James Evelyn 
his ſon exhibited a croſs-bill againſt the appellants, and againſt 
the ſaid Mary Boone, the widow and adminiſtratrix of the ſaid 
George Evelyn jun. and the truſtees, and alſo againſt Sir T, bomas 
Pope Blount, the mortgagee of the faid eſtates for 1 500“. in 
order to have an account of the ſaid George Evelyn's perſonal 
eſtate ; and that the ſurplus thereof, after his debts paid, might 
be applied in exoneration of the ſaid mortgage of 1 5007. and 
to have a diſcovery of the ſettlements and writings of the family 
come to the hands of Mrs. Boone, after her late huſband' 8 death. 


Theſe cauſes being at iſſue, came on to be heard before the 
Maſter of the Rolls, in the abſence of the Lord Chancellor, 
upon the 27th of May, 1728; when it was declared, that the 
power in the deeds of the 2oth and 21ſt of October, 1698, was 

well executed ;- and it was ordered, that it ſhould be referred to 
the Maſter, to enquire into the value of the eſtate in jointure 
to the defendant Mary, and the value of the eſtate not in her 


jointure; and his Honour reſerved all further directions, till after 
the Maſter's GR | 


The Maſter, by his report, dated the 17th of December, 
1729, {tated the yearly value of the eſtate limited in jointure to 


amount to 8031. a year, for ſome part whereof the tenants were 


to pay taxes; and that the annual payments thereout amounted 


to 41. 155. a year; and that the eſtate not in jointure amounted 
to 917. 55. a year only. 


Afterwards, the reſ pondents 3 Evelyn and James bis fon, 
apprehending that the declaration which had been inſerted in 
Nigg up the decree made by the Maſter of the Rolls, that 
the power was well executed, might be conſtrued to mean, 
not only that the term in the deed of the.22d. of Anguft,' 1720, 


Was 


0 
* 
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25572 was well raiſed, but that the truſts of it were well declared; 
were adviſed to prefer their petition of appeal to the Lak | 
Chancellor, againſt that part of the decree ; and they accords. 
ingly obtained an order for rehearing both the cauſes as to that | 
particular, at the ſame time that they were to be heard on the 
Maſter's report for further directions. 


- — 


The cauſes came to be heard before the Lord Chancellor 
King, on the 19th and 2oth of Jah, 1730; when his Lordſhip 
was pleaſed to defire the aſſiſtance of the Lord Chief Juſtice 
Raymond, and the Maſter of the Rolls. | 


— 
* 9 
— . 


—— — —— 


—— 


- Aa. — F ADS — — 
— — . < 


mm ny OED — = 
A C T F 0 —_—— KL . 
= — — — oy 
5 — — ——— — es —— at * pe <4 —> — * 
XI —— — —_ d — — my” - * 8 = IN —— fo P „ — 2 
— — f 
a ——— —— EET ů . ˙ POR In er Eo * . 2 - : 
„ 7 — * 3 * 


w — _—_— 
>. 


4 5 


And accordingly, on the 26th and 27th of October following, 4 
the cauſes were heard before the Lord Chancellor, aſſiſted as 
aforeſaid ; when, after a full hearing, the Court declared, they 3 
would take time to conſider of the matters in queſtion : Which 
they did, till the 4th of February, 1731; when the cauſes 
ſtanding in the paper for judgment, the Lord Chancellor, the 1 
Lord Chief Juſtice Raymond, and the Maſter of the Rolls, 
declared their opinions unanimouſly, that the 1500 J. mortgage, 
fl being originally a charge on the real eſtate, the perſonal 
| eſtate of George Evelyn the ſon, ought not to be applied to pay 
i | off the ſaid mortgage; and that the 8000. claimed by the 
appellants, ought not to be raiſed by ſale or mortgage of the 
ſaid term of 5900 years, granted by the ſaid ſettlement of the 22d 
1 of Auguſt, 1720, of the ſaid truſt eſtate, but only out of the 
it rents and profits ariſing out of the ſaid truſt eſtate ; and there- 4 
upon it was (among other things) ordered, that ſo much of the 
reſpondents croſs-bill as related to the exoneration of the ſaid F 
mortgage on the real, and to have the ſame paid out of the 
perſonal eſtate, ſhould be diſmiſſed with coſts; and decreed, | 
that the ſaid 8000 J. for the appellants portions, ſhould be raiſed 
out of the rents and profits of the truſt eſtate; and the 
defendant James Worſley, the ſurviving truſtee in the ſettlement, 
declining to act, the Maſter was to appoint new truſtees ;. and 
the defendant Morſley was. to aſſign to them, with a power for 
them to cut down timber from the premiſſes, with the Maſter's ' 
approbation : And the reſpondent Edward Evelyn was to account 
before the Maſter, for the rents and profits of the truſt eſtats 
in his poſſeſſion; and what upon the balance of ſuch account 


ſhould appear to have been received by him, he was to pay the 
ſame 
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"ine to the new truſtees, towards fatisfaCtion of the (aid 8oool. 
and deliver poſſeſſion of the truſt eſtate to them, and they 
were to receive the growing rents and profits thereof, and alſo 
of the Eſtates in jointure to Mrs. Boone, when they ſhould fall 
in, during the remainder of the ſaid 500 years term, till the 
remainder of the {ſaid 8000/. was raiſed thereout ; and all parties 
were to be paid their coſts in the original cauſe, out of the 
profits of the truſt eſtate. 


From ſo much of this decree, as declared that the 80007. ought 
not to be raiſed by ſale or mortgage of the 500 years term, but 
only out of the rents and profits of the truſt eſtate, the preſent 
appeal was brought; and on behalf of the appellants it was 
argued, that the 8000/7. for their portions, became due upon 
the death of George Evelyn, the ſon, without iſſue male, and 
was no more than their mother's portion. That there was no 
particular method of raifing the ſame, preſcribed by the power 


in the ſettlement of October, 1698, any otherwiſe than by giv- 
ing a power to George to make leaſes, without impeachment of 


waſte, for raiſing portions for daughters; but the ſettlement 
did not direct, that theſe portions ſhould be raiſed by rents and 
profits, or in any other particular method, and therefore the 
truſtees were leſt to do it in the moſt effectual way; and finre 
no particular method was thereby directed, the methods which 
were particularly mentioned in the execution of the power, by 
George Evelyn, the ſon, were very reaſonable, That in caſes 
where portions have been expreſſly directed to be raiſed by rents 
and profits of a term for years, Courts of Equity have frequently 
directed the term to be fold or mortgaged for the raiſing ſuch 
portions, eſpecially if they could not be raiſed in a reaſonable 
time by any other method; and in this caſe, there being but 
911. 55. per ann. not covered by the jointure, there was no 
probability of raiſing the portions under a great number of years, 
and but by ſmall ſums. That there was no difference between 
the power in the ſettlement of the 2oth of O&ober, 1698, and 
that of the 21ſt of OS t, 1698, fave only, that in the latter it 
= added, „that the leaſe ſhould determine and be void, upon 

*raiting the portions ;” and from thence it was inferred, that 
the portions could not be raiſed by mortgage or fale, becauſe, 
as foon as the money was paid, the teaſe would be void, But 
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* it was hoped, that no ſuch inference could reaſonably be made 
Ln from theſe words, and that the meaning of them could only 
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be, when the land, or the reverſion, had anſwered the por- 
tions; for, if the ſale or mortgage was defeated, the portions 
could not be ſaid to be raiſed. If, however, this was an objec- 
tion as to the lands compriſed in hat ſettlement, it did not 
hold as to the lands compriſed in the other, nor prevent the 
portions from being raiſed by ſale or mortgage of thoſe lands. 
That the daughters had no maintenance provided for them, 
and therefore their portions ought to veſt, and be immediately 
raiſed upon their father's death, without iſſue male. That por- 
tions ought regularly to be raiſed in entire and groſs ſums, to 


anſwer the end for which they are given; whereas, in the 


preſent caſe, they were decreed to be raiſed by ſmall ſums, out 
of rents and profits, ſo that the appellants might be forced to 
ſpend the principal for their bare ſubſiſtence, and might very 


probably wait fo long, as never to have the real uſe and benefit 


of them; which could never be the intention of the marriage 
agreement, or of the power veſted in and executed by. their 


father. It was therefore hoped, that the decree would be vari- 


ed in-the particulars complained of, and that the portions of 
8000/7. with intereſt for the ſame, from the time of George 
Evelyn's death, would be directed to be raiſed by ſale of the 


lands compriſed in the 500 years term, or a ſufficient part 
thereof. 


In ſupport of the decree it was contended, that there was 
no ground to raiſe theſe portions by ſale or mortgage, either 
upon the foot of the original powers reſerved by -the deeds of 
October 1698, or even of the execution of thoſe powers, by 


the deed of Augiſt 1720. For, with reſpect to the jointure 


lands, which were almoſt the whole of the eſtate, the term of 
500 years was a mere reverſionary term, to take effect after the 
death of a young jointreſs; and a ſale, or even mortgage of it, 
at preſent, (in which caſe the intereſt would be adding to the 
principal during all her life) would, with the 1500/7. mort- 


gage, poſſibly ſwallow up the whole value of the term ; and 


leave only a naked reverſion in the heir male, never to take effect 
in poſſeſſion, till after the expiration of goo years, and there- 


fore nothing but the plaineſt intention of the parties ho had 
2 the 
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the abſolute power of diſpoling of this eſtate, could warrant 


119 


. | 


ſuch a proceeding ; but inſtead of any ſuch apparent intent, a 3 {Of 


contrary one was manifeſt upon the very face of the deeds. 
That the only method preſcribed by the. deeds of October 1698, 
for raiſing the portions, was, by making leaſes without im- 
peachment of waſte, the moſt natural meaning of which was, 
to raiſe them out of the rents, or by felling timber; but there 
were no words which imported, that they ſhould be raiſed by 
ſale or mortgage, or any general words, which are commonly 
inſerted as words of courſe, where a general power of raiſing is 
intended, and were expreſſly ſo in theſe very ſettlements, as to 


the method of railing the ſum of 6000/7. for George Evelyn 
the elder, which was intended to be raiſed in all events, if he 


pleaſed. That in this caſe there was no particular time appoint- 


ed when the portions were to be raiſed, which, therefore, 
was left to be determined by the nature of the eſtate, and the 


neceſſities of the children. The eldeſt of the appellants was 
under five years old when the bill was brought; and it could 
hardly be imagined, to have been the intent of the grandfather, 
who was taking ſo much care to ſecure a family eſtate in the 
male line, that all his care ſhould be defeated, and the eſtate 
taken away from the family (as it certainly muſt, in effect, by 
a ſale or mortgage of this reverſionary term) in order to raiſe 
portions for grandaughters, who did not yet, and poſſibly never 
might want them ; and which, if they ſhould happen to die 
while incapable of diſpoſing of them, or inteſtate, would go 
to the mother, or her ſecond huſband. That no time being 
expreſſly appointed for the payment of theſe portions, the con- 
ſideration of the eſtate from whence they were to ariſe pointed 
out the time, viz. when that eſtate naturally furniſhed a fund 
for it; that is, when it/ſhould come into poſſeſſion. That by 


the expreſs words of the proviſo in the ſecond ſettlement of 


1698, the term to be created for raiſing the portions was to 


ceaſe and determine as ſoon as the portions were raiſed; but 


this could not be, if, after thoſe ſums were raiſed, and the 


children paid, the term was ſtill to ſubſiſt for the benefit of 


a purchaſor or mortgagee ; neither was it poſſible for the term 


upon raiſing the portions in any other ſenſe or 
way, than by raiſing them from out of the growing profits: 


And this proviſo was expreſſiy inſerted in the ſettlement of 


1720, 
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le ; — 1720, and extended to the whole term. Beides, the Agb 

wy ters were not even now unprovided for, for they had two thirds 
of their father's perſonal eſtate, which, by the ſchedules annexed 
to the mother's anſwer, appeared to be conſiderable ; and they 
would alſo, on the foot of the decree, as it now ſtood, have 
the growing profits of the reſidue of the eſtate not in jointure, 
beſides the ſupport and aſſiſtance of their mother, who had an 
ample jointure. It was therefore hoped, that the decree would 
be affirmed, and the appeal diſmiſſed with coſts. 


App al, 2 counſel on both fides 1 were partly heard upon this 
3 appeal, they informed the Houſe, that all the parties capable 
2 24. of conſenting were come to an agreement, and that the ſame 
was put into writing and ſigned by them; and it was ſubmitted 
to their Lordſhips, if the ſame was thought proper, to diſmiſs 
the appeal, but without prejudice to the bringing another, in 
caſe an act of Parliament could not be obtained, as in the agree- 
ment mentioned. Whereupon the written agreement was deli- 


vered in and read by the Clerk, as follows: 


„ Apreed, that the whole eſtates compriſed in the recovery 
„ and deed of the 2oth of October, 1698, to lead the uſes 
thereof, and in the deeds of leaſe and releaſe of the 2oth and 
*<,-21{t of October, 1698, mentioned in the pleadings in this 
* cauſe, whereof the greateſt part is ſettled on Mrs. Booze in 
<<. jointere, and in her poſſeſſion, and the reſidue, being T4 
„ 55. per ann. in the poſſeſſion of Mr. Edward Evelyn, toge- 
ther with the advowſon of the pariſh church of God/tone, in 
* the county of Surry, be fold to Mr, Boone for 24,000/. to 
be paid as ſoon as an act of Parliament can be obtained for 
% confirming this agreement, and proper conveyances of the 
** ſaid eſtates to Mr. Boone and his heirs, ſhall be executed by 
* all proper parties: That out of the aid ſum of 24,0001. 
Mr. Boone and Mrs. Boone, his wife, ſhall be allowed 80007. 
for her jointure, and the appellants ſhall have 5500/7. equally. 
to be divided between them, in ſatisfaction of their portions 
provided by the ſettlement of the 22d of Auguſt, 1720, 

„ made on their father and mother's marriage; and the ſame 
* ſhall be placed out on government or real ſecurity, for 
« their benefit during their reſpective minorities, or until they 


«© ſhall des marry, and ſhall then be paid to them reſpec- 
«« tivelys 
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Re and if all or any of them ſhall die before her or their 
ages of 21 years and unmarried, the ſhare of ſuch daughter 
or daughters, ſo happening to die, ſhall be paid to her or 
their reſpective executors of adminiſtrators: And that the 
ſum of 15007. ſhall be allowed to Mr. Boone, for the mort- 
gage made by George Evelyn, the appellants grandfather, on 
the ſaid eſtate, which was veſted in Sir Thomas Pope Blount 
by meſne aſſignments, and is now veſted in truſtees for 
Mr. Boone: And that 1000. more of the ſaid 24,0007. 
be laid out in lands, and ſettled on Mr. Richard Evelyn for 


life; with remainder to his firſt and other ſons in tail male y 


with remainder to William Glanwill, Eſq; in tail male; 
with remainder to Richard Evelyn the father, and the heirs 
of his body, for his conſent to the ſale of the ſaid eſtate ; 
remainder to the ſaid Edward Evelyn, and his heirs : That 
the profits of the ſaid lands of g1/. 54. per ann. in the 
poſſeſſion of Mr. Edward Evelyn as aforeſaid, and which have 
been received by him ſince the death of the appellants father, 
or which ſhall be received thereout, till the ſaid ſale ſhall 
be compleated, be applied towards the coſts of all parties ; 
and if the ſame ſhall not be ſufficient for that purpoſe, that 
ſo much as ſhall be wanting ſhall be paid by the ſaid 
Edward Evelyn: And that the reſidue of the ſaid purchaſe 
money be inveſted in a purchaſe of lands and tenements of 


inheritance, to be ſettled on the reſpondent Edward Evelyn 


for life; remainder to truſtees to preſerve contingent uſes ; 
remainder to his firſt and other ſons in tail male; with ſuch 
remainders over, and under and ſubject to ſuch powers, 
clauſes, proviſoes and agreements, as are mentioned and con- 
tained in the ſaid deeds of the 2oth and 21ſt of October, 
1698, touching the ſaid eſtates, hereby agreed to be ſold ; and 
in the mean time, till a proper purchaſe be found, be placed 
out at intereſt in the names of truſtees, upon truſt, to be laid 
out in ſuch purchaſe as aforeſaid, and in the mean time, 
the intereſt to go to the ſame uſes as the profits of the lands 
to be purchaſed, ought to be applied : That all parties con- 
cerned, do join in ufing their beſt endeavours to procure an 
act of Parliament, for ſale of the ſaid eſtates to the faid Mr. 
Boone, for the ſaid ſum of 24, ooo J. and for applying the ſaid 
24,0007. to the uſes and for the purpoſes aforeſaid : That 
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in the mean time, application be made to the Right Honour. 
cc able the Houſe of Lords, that the further hearing this cauſe 
cc upon 'the appeal, may be adjourned to the next ſeſſion of 
« Parliament.” 


IT was, however, ORDERED, that the appeal ſhould be diſ. 
miſſed ; but without prejudice to the bringing another, in, caſe 
the ſaid agreement ſhould not be perfected. 


Charles Green, - - — Ap pellant. 
Elizabeth Poole, Executrix PEA Jl eſpon d Wy 
Delavall, Bart. deceaſed, - 
iſt February, 1733- 


IR John Delavall being- ſeiſed in fee of the mahdts &f 
Seaton-Delavall and Hartley in the county of Northamber- 


| Jand, and of the coal mines and collieries there, by indenture, 


dated. the 19th of December, 1698, demiſed to John Ord, all his 
coal mines and collieries within his ſaid manors and lands 
of Seaton-Delavall and Hartley; to hold to the ſaid Jobn Ord, 
his executors, &c. from the 19th of December, 1698, for the 
term of 31 years; in which leaſe there was a covenant from 
dae in theſe words; viz. 


T And en alſo, that he the ſaid John Ord, his executors, 
« adminiſtrators and affigns, ſhall and will now, and from time 
to time hereafter, during the continuance of this preſent 
* indenture of leaſe, well and truly pay, or cauſe to be paid, 
* unto Henry Green, and the other tenants and farmers of the 
lands and grounds within the manors of Hartley and Seaton- 
Delavall aforeſaid, for the time being, ſuch ſatisfaction and 
*« recompence for damage and ſpoil of ground done, or here- 
after to be done, made or occaſioned by the ſaid Fohn Ord, 
* his executors, adminiſtrators or aſſigns, by ſinking any new 


pit or pits, laying or leading of coals, and making. or uſing 
«any way or ways, drift or drifts, or doing any other thing, 


touching the premiſſes, as by the judgment of two indifferent 


« perſons ſhall be thought fit and reaſonable; one whereof to 
«« he 
4 
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« be named by and on the part and behalf of the ſaid John Ord, 
« his executors, adminiſtrators or aſſigns, and the other of them 


« to be named by and on the behalf of the ſaid Henry Green, 


« or the ſaid other tenants, who ſhall ſuſtain ſuch damage and 
« ſpoil of — _ 


This leaſe was made in truſt for one Mr. Rogers; and Henry 
Green, the appellant's father, was tenant from year to year of 
all the lands within the manor of Hartley, and died ſo; after 
whoſe death, the appellant entered and continued tenant until 
November, 1714; when Sir Jobn Delavall, by indenture of 
leaſe, dated the 12th of November, 1714, demiſed to the appel- 


lant, his executors, &c. all the meſſuages, tenements, farm 


holds, lands and grounds within the ſaid manor of Hartley; 
but with the following exception, vig. Except, and always 
« reſerved unto the ſaid Sir ohn Delavall, his heirs, leſſees or 
« aſſigns, all mines and minerals, of what kind ſoever, inand 
* under the ſaid premiſſes, with liberty from time to time, 
* and at all times during the ſaid term, for him the faid Sir 
FJobn Delavall, his heirs, leſſees or aſſigns, to dig, fink, "and 
make pit and pits in the ſaid premiſſes, and to manage and 
carry on the ſame, and all thoſe already funk and won, to 


lead and carry away the coals to be gotten forth and out of 


the ſame, and alſo to make pit-rooms, build hovels and 
© lodges, and to lay waggon-ways, and to repair the ſatne ; 


and to do every other act and thing convenient and neceſſary 


in and about the ſame; he the ſaid Sir John Delavall, bis 
* heirs, leſſees or aſſigns, paying and allowing Such reaſonable 
* ſatisfaFton for damages and ſpoil of ground, as is and are men- 
* tioned and agreed, and ſet down in the indentures of leaſe of the 
* ſaid coal mines, granted by the ſaid Sir John Delavall 7 John 
Rogers, E/; deceaſed, or ſome in truſt for him, aud under 
* which the ſaid collieries are now held and enjoyed.” To hold 
the ſame (except as before excepted) to the appellant, his 
executors, adminiſtrators and aſſigns, from May-day 1715, for 
21 years, at and under the yearly rent of 325/. payable at. May- 
day and Martinmas, by equal portions. And it was by this. 
indenture alſo agreed, that the appellant, his executors, &c. 
ſhould, during the term, uphold and keep the roofs and covers 
of the houſes belonging to the demiſed premiſſes, which were 

| then 
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— then covered with thatch, well covered and water tight, and 

al the hedges, gates and ſtiles, in good and tenantable repair; 
and that Sir Jobn Delavall, his heirs and aſſigns, on their part, 
ſhould keep in repair all the walls and timber belonging to the 
roofs of ſuch houſes. "74 


Soon after the execution of the colliery leaſe, Mr. Rogers, 
for whom Mr. Ord was truſtee, entered and wrought the col- 
lieries ; and after his death, Mr. Rogers, his ſon, as his deviſee 

t or adminiſtrator, in the year 1725, determined the leaſe, accord- 
1 ing to a power therein; and from that time Sir John Delavall 
d entered and wrought the collieries, until the 4th of June, 1729, 
when he died; having firſt made his will, and thereof appointed 
1 the reſpondent executrix and reſiduary legatee. 


Mr. Rogers dying in November, 1709, and his ſon continaidh 
to work the colliery till Micbaelmas, 1725, the appellant; from 
| time to time, applied to him and his agents for ſatisfaction for 
| | | ſpoil of ground, and proper perſons were appointed by each 
of them, to view and ſettle the damages; but the perſons fo 
named could not agree in their eſtimates till Michaelmat, 1720, 
1 when a general eſtimate was made from Mzrchae/mas, 1708, to 
it that time, at 130/. 10s. which the appellant refuſed to accept, 
tho' Mr. Rogers, the ſon, was content to pay the ſame. 


1 Mr. Rogers, the ſon, was always willing to pay the appel- 

4 lant what ſhould be ſettled for damages, according to Mr. 
Ord's covenant ; but the appellant, being diſſatisfied therewith, 
applied to Sir John Delavall, and, at his requeſt, Mr. Rogers, 
the ſon, and the appellant again appointed perſons to make 
an eſtimate, but they could not then agree ; yet the appellant, 
from time to time, received coals of Mr. Rogers to the amount 
of 200/. and upwards, on account of damages, and Sir Jobs, 
during the continuance of the colliery leaſe, never apprehended 
himſelf liable to make any ſatisfaction whatſoever for damages 

- or ſpoil of ground, nor did the * ever demand ſatis- 
faction of him. 


The appellant being half a year's rent in arrear to Sir Jebn 
at his death, amounting to 162. 105. he, without making any 
demand on the reſpondent for damages, immediately after - 
wards filed his bill in the Court of Exchequer againſt the 
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Sapesdent, for. a diſcovery of the aſſets of Sir John ; and that 


the reſpondent might come to an account, and make him ſatis- 


faction not only for damages for ſpoil of ground, during the 


time Sir Fohn Delavall wrought the colliery, but alſo: for all. 


the time the ſame was wrought by Mr. Rogers; and for ſatis- 
faction for ſeveral houſes, part of his farm, which he ſuggeſted, 


Sir Jobn ſuffered to fall down for want of reparation in the 


walls and timber: And the bill alſo prayed an injuncticn, 
to ſtay the reſpondent from proceeding againſt him at law for 
the rent in arrear, and for coals which he had received from 


Sir en 


The reſpondent by her anſwer inſiſted, that ſhe, or Sir John 


Delavall, were not liable to make the appellant any ſatisfaction 


for ſpoil of ground during the continuance of the colliery leaſe 
to Mr. Ord; and that ſhe believed the appellant, either did 
receive ſatisfaction from Mr. Rogers, or might have received 
the fame if his demands had been reaſonable ; ſhe admitted 
aſſets of Sir John Delavall, and offered to appoint an indifferent 
perſon, if the appellant would appoint another on his ſide, to 


adjuſt the damages during the time Sir Johu wrought the 


colliery, and to pay in money what ſhould be ſo adjuſted, to 
prevent further litigation or taking any account ; but inſiſted, 
that if the houſes became ruinous, it was through the appel- 
lant's own negleC to W them in thatch, and to Keep them 
water tight. „ A Bim 


* 
> W. 
141. 


On the th of Minas, 1732, the cauſe was heard ; when 
the counſel for the reſpondent objected, that the appellant 


wanted proper. parties; for. that he ought to have made Mr. 


Rogers, the ſon, and the executors of Mr. Ord, parties to his 
bill, and that the appellant's remedy, if any, was at law ; and 
infiſted on ſeveral other matters, as reaſons for diſmifling the 
appellant's bill; whereupon, and on hearing the appellant's 
counſel, and upon reading the colliery leaſe made to Mr. Ord, 


and the leaſe of the lands to the appellant ; the Court ordered 


and adjudged, that the . bill ae be diſmiſſed 
with coſts; . | 


1 r ; 


a rom his order of diſmiſſion the preſent appeal was brought; 
and. on- behalf of the appellant it was argued, that Sir John 


D. Ryder, 
N. Fazaker- 


Delavall, by his leaſe, expreſſly agreed to pay and allow to the le. 
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ground, as were mentioned in the leaſe of the coal mines, and 
thereby made himſelf immediately liable to make the appellant 
ſatisfaction; and theſe damages, as well during the time that 
Sir John wrought the colliery himſelf, as while the ſame was 
wrought under the leaſe, amounted to a very conſiderable ſum. 
That the agreement under which the appellant was entitled to 
ſuch ſatisfaction, being made with Sir Jon Delavall only, and 
the leſſees of the colliery not being parties, or privy thereto, 
it was not neceſſary to make the executors either of Ord, or 
Rogers parties to the bill, and the doing of it might have ſub- 
jected the appellant to the payment of their coſts; but if it 
was really neceſſary to have Wy executors of Ord and Rogers, 
or either of them, parties, it was apprehended, that the Court 
ought to have directed, that the appellant, on payment of the 
uſual coſts, might have been at liberty to amend his bill by 
adding parties; and not, upon the making of an objection for 
want of ſuch parties, to diſmiſs the bill abſolutely with coſts; 
that being the uſual direction in Courts of Equity, when it 
appears at the hearing of a cauſe, that proper parties are want- 
ing. That there could be no reaſon to diſmiſs the bill for 
want of parties, touching ſo much of the appellant's demand 
as aroſe during the time that Sir Febn Delavall himſelf con- 
tinued to work the mines, which was from the 29th of Sep- 
zember, 1725, till his death in June, 1729; and yet the 
diſmiſſion was general, and the appellant was thereby precluded 
from bringing a new bill for a ſatisfaction, at leaſt during that 
time. That Sir John, by his leaſe to the appellant, agreed to 
keep in repair, during the term, all the walls of the houſes, 
and all the timber belonging to the roofs of ſuch houſes; and 
it was fully proved in the cauſe, that Sir John did not perform 
that part of the agreement, but that, for want of his repairing 
the houſes, ſeveral of them fell down and became ruinous, to 
the great loſs and damage of the appellant, who was under the 
neceſſity of laying out conſiderable ſums in repairing the walls 
and timbers of others of the houſes, which ſhould have been 
repaired by Sir John Delavall ; and yet, if this order of diſ- 
miſſion ſhould ſtand, the appellant would be deprived of all 
JatisfaCtion for the loſs he had ſuſtained by the want of repairs, 
and .of having any allowance for the money he had expended in 
the making repairs : And therefore it was prayed, that the faid 
erder might be reverſed. 
3 f On 
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On the other ſide it was contended, that the appellant had a 
legal remedy againſt Sir John Delavall, and againſt the re- 
ſpondent as his executrix, upon his covenant for repairing the 
walls and timber which ſupported the roofs of the houſes, in T.Lutwycke. 
caſe the ſame had been out of repair by Sir fohn's neglect; : 
and therefore the appellant ought not to have come into a Court 
of Equity, to ſeek a ſatisfaction for ſuch damages. That he 
had alſo the ſame remedy againſt the reſpondent, for damages 
for the ſpoil of his ground, during the time that Sir John 
wrought the colliery ; and both Sir ohn and the reſpondent 
were always ready to make him ſuch ſatisfaction for the ſame, 
as ſhould be aſcertained by two indifferent perſons, according 
to the agreement in the appellant's leaſe ; but which he had-not 
offered by his bill, or prayed that the ſame might be done. 
That by virtue of the clauſe in that leaſe, the appellant might 
have recovered ſatisfaction againſt Mr. Ord and his repreſenta- 
tives, for damages and ſpoil of his ground, during all the time 
that the colliery was wrought under Mr. Ord's leaſe: And as 
Mr. Rogers and his ſon, who did thoſe damages, and were the 
ceſtui que truſts of Mr. Ord, were anſwerable for them; ſo the 
appellant made his election to receive damages from Mr. Rogers 
and his ſon, and actually received from them a ſatisfaction for 
part of thoſe damages ; and therefore, he ought to have made | 
Rogers the ſon, who with his father had committed the ſpoil, 
and the repreſentatives of Mr. Ord, who had covenanted to make 
fatisfation, parties to this ſuit ; whereby the Court might have 
been able to decree, from whom the appellant ſhould receive 
ſatisfaction; the reſpondent being only anſwerable from the 
time of Sir John's entry. It was therefore hoped, that the 


order of diſmiſſion would be affirmed, and the appeal 9 
with coſts. 


a —— 
1733. 


J. Willes. 


Bur after hearing counſel on this appeal, 4t was ORDERED Ondra 
reverſed, 
and ADJUDGED, that the order therein complained of ſhould Jour. vol. 24. 


be reverſed; and that the appellant ſhould be at liberty to amend P. 337- 


his bill, by adding proper parties, on paying the coſts of the 
Gy in the Court of Exchequer. 


2 John 
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Caſe 14. John Vernon, Eſqʒ Thomas Begg, Hugh) - 
Begg, Jobn Maxfield, Jobn Keating, 

Michael St. Lawrence, John Waring, 

Jun. Ann Edwards, Fane Gaffney, 

Elizabeth Gallagher, Mary Bath and 

H efter Bath, - — — 4 


* Appellants, 


The Lord Mayor, Sheriffs, Commons, 


and Citizens of the City of Det regen 
and Alderman Humphry French, 


4th February, 1733. 


THE reſpondents, the Lord Mayor, Sheriffs, Commons, 

1 and Citizens of Dublin, being ſeiſed in fee of a large 

tract of ground or ſtrand, called Crab/ough, ſituate within the 

liberties of the city, and containing about 195 acres ;' by in- 

denture under their common ſeal, dated the 18th of July, 1718, 

granted the reſpondent Alderman French, his executors, admi- 

niſtrators and aſſigns, abſolute power, licence and authority, 

from time to time, and at all times, from and after the 25th 

| day of March then next enſuing, for the term of 61 years, to 

j lay down and take up oyſters on the ſaid piece of ground; 

| and for which grant, or r licence, Alderman French Was to pay 
70ʃ. Per ann. 


The eee Ane Frencb, by virtue of this n 
entered on the premiſſes, and was at a very conſiderable expence 
in making oyſter- beds thereon; and he, and thoſe deriving 
under him, for ſeveral years peaceably and quietly enjoyed the 
ſole property and benefit of laying down and bedding oylters 
on the ſaid ground, and of taking away and diſpoſing thereof 
at his and their pleaſure : But the appellant Vernon pretending 
ſome right or title to the ſaid piece of ground or ſtrand, he, in 
the month of May, 1729, laid down and bedded oyſters on 
ſome part thereof; and frequently, within three months before 
filing the bill after mentioned, cauſed ſome of the oyſters 


belonging to the reſpondent French, and his under-tenants, to 
—— be 
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be carried away and diſpoſed of as he thought fit; and the 
reſpondent French ſending to the appellant Vernon, and deſiring 


to know what he meant by ſo doing, and to forbid him from 


doing the like again, he returned for anſwer, that he would 
take oyſters off the premiſſes as often as he pleaſed, and that 
he would deſtroy all the oyſters belonging to the reſpondent 
French, and thoſe deriving under him: And accordingly, the 
appellant Vernon, with the other appellants, and ſeveral other 


perſons, on the 26th of June, 1729, in a forcible and riotous 


manner, entered on the premiſſes, and carried away large quan- 
tities of the reſpondent's oyſters, and cauſed them to be burned; 


the appellant Vernon declaring that he would, from time to 
time, continue to do 19. 


In conſequence of this conduct, the reſpondents, on the 1ſt 
of July, 1729, according to an ancient uſage or courſe of pro- 
ceeding in Ireland, founded on the equity of the ſtatutes made 
againſt forcible entries, exhibited their bill in the Court of 
Chancery there, againſt the appellants, praying an injunction 
to quiet them in the poſſeſſion of the premiſſes, till evicted by 
due courſe of law: And the reſpondents having petitioned the 
Lord Chancellor, ſetting forth the ſubſtance af their bill, and 
praying the uſual injunction in caſes of force on a triennial 
poſſeſſion, and having annexed proper affidavits to their ſaid 
petition, to prove the ſaid forcible diſturbances; and that the 
reſpondents, the corporation of the city of Dublin, and their 
predeceſſors, for fifty years paſt and upwards, by themſelves 
and their under-tenants, and particularly for ten years before 
the filing of the bill, had been in the actual quiet and peaceable 
poſſeſſion of the premiſſes, except the diſturbances ſo given them 
by the appellants ; it was, on the 2d of July, 1729, ordered, 
that an injunction ſhould iflue, directed to the appellants for 
quieting the reſpondents, their under-tenants and aſſigns, in 
the actual poſſeſſion of the premiſſes, till they ſhould be there- 


out evicted by due courſe of law, or till further order of the 
Court to the contrary. 


An injunction iſſued cceontinats. 5 the appellants being 


ſerved therewith, they all thought fit to appear, as in contempt, 


on an attachment, and ſubmitted to be examined on perſonal 


interrogatories, touching the matters alledged in the bill, though 
Vox. IV. | LI none 
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— none of them needed to have appeared but the appellant Vernon, 
1733. 
—— 


ho only conteſted the poſſeſſion of the premiſſes; nor could 
the other appellants have been prejudiced by their not appear- 
ing: However, when they all appeared, it became neceſſary for 
the reſpondents to exhibit perſonal interrogatories againſt them; 
for otherwiſe the appellants, by the courſe of the Court, would 
have been diſmiſſed with coſts againſt the reſpondents. 


Perſonal interrogatories being accordingly exhibited, the 
appellants put in their anſwers thereto; and the appellant Ver- 
non, in his anſwer, inſiſted, that the ſaid ſtrand was part of 


the manor of Clontarf, and that it lay in the county of Dublin, 


and was part of the eſtate of Mary Vernon, under whom he 
claimed; but admitted, that the corporation of Dublin had of 
late ſet up ſome claim thereto, as being in the liberty of the 
ſaid city, and believed, that the corporation every third year 
rode round the franchiſes or precincts of the city, to preſerve 
the bounds thereof ; and that the cuſtom of riding on the north 
ſide of the river beyond Ballybough-Bridge, (by which all the 
ſaid ſtrand called Crablougb, was by them taken in) began about 
50 years before; but ſaid, they ſometimes met with interrup- 
tion- therein from the Lords of the manor of Clontarf: He 
alſo inſiſted, that a part of the ſaid ſtrand by him called Qyzre's 
Mand, lying within the bounds deſcribed by the bill, and 
whereon he had laid down oyſters, never was in the poſſeſſion 
of the city, or uſed by any other perſon, except the ſaid Mary 
Vernon's tenants; and that ſhe, and thoſe deriving under her, 
for 18 years paſt, had ſalt pipes laid on the ſtrand below high 
water mark, for the uſe of the ſalt works of Clontarf; he 
admitted, that the city of Dublin granted to the reſpondent 
French, liberty to bed and feed oyſters on the premiſſes for 
10 or 11 years before, at ſome yearly rent; that the reſpondent 
French, and others by his direction, laid down large quantities 
of oyſters thereon, and made profit thereof; but denied, that 
the reſpondent French, or thoſe deriving under him, ſolely 
enjoyed the premiſſes; the ſaid Mary Vernon's tenants having, as he 
infiſted, conſtantly fiſhed thereon for oyſters, and other ſhell- fiſh; 


and he admitted, that he and the other appellants entered on 


the premiſes, but without force, and that he cauſed four tum- 
brells of the reſpondent French's oyſters to be roaſted and eaten; 


and that he turned one of the reſpondent French's ſervants oft 


the 
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the premiſſes, and declared he would uſe all his ſervants ſo; tn 
and confeſſed, that the other appellants entered on the pre- — 


miſſes by his order, with intent to aſſert rn ſaid Mary Vernon 8 
right. 


The appellant Vernon having denied the force and the 
reſpondents. - quiet poſſeſſion, it became neceſſary to examine 
witneſſes touching thoſe points; and accordingly, both parties 
having proceeded to examine witneſſes, the appellant Vernon, 
on the 22d of October, 1729, obtained an order for examining 
the other appellants as witneſſes for him, ſaving juſt exceptions; 
and, on the 19th of November following, after ſeveral of his 


witneſſes had been examined, he obtained an order for exhibit- 
ing additional interrogatories. 


On the 28th of the ſame month, the appellant Vernon moved 
the Court for liberty to take away, and diſpoſe of the oyſters he 
had laid down on that part of the ſtrand called Qyire's Iland "Y 
and which was ordered accordingly, on his giving ſecurity by 
recognizance, to abide by ſuch order or decree as ſhould be made 
on the hearing of the cauſe: And it was further ordered, that 
he ſhould take away all the ſaid oyſters before the 25th of 
March then next enſuing ; and that he, or thoſe employed by | 
him in carrying away the ſaid oyſters, ſhould not paſs or re-paſs | | 
over the reſpondent. French's oyſter-beds. And it was thereby | 
declared, that the appellants entering on the premiſſes, to 
carry away the ſaid oyſters, was not to prejudice the poſſeſſion 
of the reſpondents, or the injunction iſſued in the cauſe ; and 
the appellant Vernon was not to lay down any more oyſters, 
than he had already laid down on the premiſſes. In purſuance 


of this order the appellant Yernon gave ſecurity, and carried 
away the oyſters. 


2 — — — — — — — 
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Both parties having examined their witneſſes, and publication 
having paſſed; the Court, on the 6th of June, 1730, referred 
it to Dr. Stanton, one of the Maſters, to inſpe& the perſonal 
interrogatories exhibited by the reſpondents, the anſwers of 
the appellants thereto, and the depoſitions of witneſſes taken in 
the cauſe ; ; and he was to certify to the Court how he ſhould 
find the matter, and whether the appellants were guilty of the 
contempt laid to their charge or not. 


Soon 
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commiſſion to examine ſuch witneſſes as ſhould be produced 
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Soon afterwards, the appellant Vernon moved the Court for 


liberty to prove, before the Maſter, copies of ſeveral charters, 
patents, and many other deeds and-exhibits; which was ordered 
accordingly, ſaving to the reſpondents all juſt exceptions: . And 
on the appellants motion, the Court, on the 1oth of Novem- 


ber, 1770, ordered, that the Maſter ſhould be armed with a 
before him, as to the contempt referred to him. 


The Maſter, on the 6th of July, 1731, made his report, 
and therein ſtated the ſubſtance of the proofs on both ſides ; 
and though it manifeſtly appeared, by the depoſitions of {everal 
credible witnefles, that the reſpondent Alderman French, and 
thoſe deriving under him, had been, for above nine years before 
the filing of the reſpondents. bill, in the quiet and peaceable 
poſſeſſion of the ſaid ſtrand called Crablougb (except the inter- 
ruption given them by the appellants) and that he and they, 
during that time, enjoyed the ſole liberty of laying down and 
feeding oyſters thereon, and of carrying away and diſpoſing of 
them as they thought fit; and, notwithſtanding that no ſuf- 
ficient evidence appeared on the part of the appellants, to 
contradict. the ſame; yet the Maſter was pleaſed to conclude 
bis report with ſaying, that the appellants proved and laid 
before him ſeveral patents and other records, to make the appel- 
lants title to the ſtrand in queſtion appear, and to ſhew the 
precincts of the city of Dublin But the reſpondents counſel. 
inſiſting, that the poſſeſſion for three years before filing thc 
bill, was the -ſfingle queſtion before the Court, and not the 
title; and the proofs ſo ſtated in his report differing, in ſeveral 
points, he could not take upon him to certify, whether the 
appellants were guilty of the contempt laid to their charge or 
not; but ſubmitted the whole matter to the Court. 


To this report, each party took five ſeveral exceptions ; and 
the cauſe coming on to be heard upon the report and excep- 
tions on the 8th, gth 1oth and 14th of December, and the 
21ſt and 22d of January, 1731, before the Lord, Chancellor of 
Ireland; his Lordſhip was pleaſed, to allow the. appellants fir 
and ſecond exceptions ; and the ſubſtance of the, appellants third 
exception being, for that the Maſtgr reported, that the, appd- 
lants had laid before him ſeveral copies of patents and, athet 
| \ bg: 8 1 f F regords, 
3 | 


Caſes in Parliament. 


records, to make his title to the ſtrand in queſtion appear, 
but did not report what appeared by ſuch patents or records ; 


and the appellant's fourth exception being, for that the Maſter 


did not report that there were ſeveral poſitive witneſſes who 
depoſed, that Cravlough lay in the manor and pariſh of Clontarf, 
and county of Dublin; and his fifth exception being, for that 
the Maſter reported, that about 18 years ago, pipes were laid 
by the ſaid Mary Vernon on the ſaid ſtrand, but not on that 
part called Crablough, but did not report, that the ſaid pipes 


were laid on part of the ground, in the poſſeſſion of which the 


reſpondents, by their bill, prayed to be quieted; his Lordſhip 


was pleaſed to over-rule the ſaid three laſt exceptions, and 


thought fit to allow the reſpondents firſt exception, and to over- 


rule their ſecond exception : And the ſubſtance of the reſpond- 


ents third exception being, for that the Maſter ſtated in his 
report ſeveral depoſitions taken on the part of the appellants to 
an additional interrogatory, which was leading in material 
points ; and for that the faid interrogatory tended to examine 
matters contained in the original interrogatories, and that there- 
fore, the ſaid depoſitions ought not to be read ; and more par- 
ticularly the depoſitions of one Edwards and one Gallagher, who 
were examined to the original and additional interrogatories at 
different times : On arguing this exception, his Lordſhip was 
pleaſed to declare, that the witneſſes examined on additional 
interrogatories, at a different time from their examination on 
the original interrogatories, were irregularly examined; no order 
having been made for that purpoſe, as there ought to have 
been, and that grounded on an affidavit, that the appellants did 
not know, at the time of the examination of the ſaid witneſſes 
to the original interrogatories, that they were witneſſes proper 
to be examined to the matters contained in the additional 
interrogatories ; and therefore allowed that part of the excep- 
tion, but over-ruled the remainder : And the ſubſtance of the 
reſpondents fourth exception being, for that the Maſter received 
and reported the depoſitions of Heſter Bath and Michael St. 
Lawrence, two of the defendants in the cauſe, tho' objected 
to, his Lordſhip was pleaſed to allow that exception alſo; and 
the reſpondents fifth exception being, that the Maſter did not 
report the appellants guilty of the contempt laid to their charge, 
the conſideration of that point was reſerved to the final deter- 


mination of the cauſe ; and purſuant to the before mentioned 
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variations, he proceeded to hear the cauſe. And on the 4d of 
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March, 1731, was pleaſed to declare, that there ſeemed to him 
to be a contrariety in the evidence, and deſired to know, from 
the practicers of the Court, not concerned in the cauſe, whether 
it was the courſe of the Court, in ſuch caſes, to direct an iſſue 
to try the matter of the poſſeſſion; and being informed it was, 
his Lordſhip directed the following iſſue to be tried the then 
next Eaſter term, by a jury of the county of Dublin, viz, 
« Whether the reſpondents, or any deriving under them, were, 
&« for three years next before the filing of the bill, in the 
«« quiet and peaceable poſſeſſion (fave the diſturbance complain- 
% ed of in the bill) of any and what part of the lands called 
% Crablaugh, mentioned in the leaſe made to the reſpondent 
« Alderman French by the city of Dublin, and in which the 
«*« diſturbance complained of, was given:“ And each party was 
to be at liberty, on the trial, to give in evidence the depoſi- 
tions of ſuch witneſſes taken in the cauſe, as by reaſon of death, 
or any other lawful cauſe, to be made appear by affidavit, could 
not be preſent at the ſaid trial; and the Judge was to certify 
the verdict, and then the Court would make ſuch further order 
as ſhould. be fit; and his Lordſhip was pleaſed to declare, that 
if either party thought fit to move to have, another, county 
appointed for the trial, on aten. ſuch order ſhould be 
made as would be fit. 


"Accordingly, the reſpondents applied to the Court by ve tition,; 
praying, that the ſaid iſſue might be tried by a Jury of any indif- 
ferent neighbouring county; whereupon, and i in as i as the 
appellants did not oppoſe the changing of the " coupty, it was 
ordered, that the fajd iſſue ſhould be tried y: a jury. of the 


county 0 of Kiltere, being the next adjoining indifferent county, 


From al theſe orders, the preſent appeal was brought ; and 
on behalf of the appellants it was ſaid to appear, by the reſpond- 
ents own ſhewing, that there were not proper parties before 
the Court, they having ſuggeſted, by their bill, that the reſpon- 
dent French, and thoſe deriving under him, were! in poſſeſſion 
of the premiſſes ; and thoſe who derived under Frencb, not 
being parties, the bill ought to have been diſmiſſed; ſince it 
thereby appeared, that others, not parties, were equally entitled 
to have an injunction to be quieted in the poſſeſſion of the 
premiſſes: 
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premiſſes: Beſides, bills of this kind muſt alledge and prove 
the ſole and actual poſſeſſion to be in the plaintiffs, who prefer 4A. 
them, and that no ownerſhip or poſſeſſion is in any body elſe. 
That the practice of the Court of Chancery in Ireland, in grant- 
ing injunctions on theſe ſort of bills, is founded merely on the 
equity of the ſtatute of Henry VI. reſpecting forcible entries; 
and as the appellants, by their anſwer, had denied all force, 
and none had been proved in the cauſe, the preſent caſe was 
not within the reaſon of that practice. That the reſpondents, 
who ſought to be quieted on account of three years poſſeſſion, 
ſhould at leaſt have proved, that they had the ſole, quiet and 
peeaceable poſſeſſion of the whole Strand and premiſſes in queſ- 
tion for three years immediately before the diſturbance com- 
plained of, by a title exiſting and undetermined ;' but in all this 
they had eltirely failed. That the reſpondents ſought to be 
quieted in the whole Strand, under one ſingle denominatioſi of 
Crablougb, containing in the whole 195 acres, whereas it was 
fully proved in the cauſe, that the land within the boundaries 
deſcribed! by the bill, and therein called Crab/ough, conſiſted of 
grounds bf ſeveral different denominations ; and that the appel- 
lant Vernon, and thoſe from whom he derived, had been ih the 
ſole, quiet and peaceable poſſeſſion of much the greateſt part 
thereof; and therefore the reſpondents could” nbt be quieted, 
according to the prayer of their bill, becauſe that would be to 
turn the c out of e And as to the reſidnę of the 
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partners, did lay down and take oyſters cherefrom; it alſo 
appeared, that the appellant Yernon and the tenants and ſer- 
vants of Mary Vernon, did the ſame; and that they ſolely 1 receiv- 
ed anchorage, wreck and ſalvage, which was the higheſt evi- 
dence both of title and poſſeſſion; and that they alſo received 
pay ments for every boat landing fiſh on the ſoil, and took coc- 
kles, muſcles and oyſters off Crablougb, and diſpoſed of the 
lame under Mary Vernonu's title; ſo that the reſpondents , had 
failed in any proof of a ſole, quiet and uninterrupted poſſeſſion 
in any part of the lands in queſtion. That it thus appeating, 
that on this ſmall part of the premiſſes, the appellant Vernon 
and the reſpondent had a mixed poſſeſſion, no preſumption in 
law would ariſe from ſuch-a poſſeſſion, to whom the ſame 


belon ged; 


136 


— belonged ; and where two perſons are in poſſeſſion, the law 
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and therefore the appellant ſhould have been permitted to have 


\ 
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determines the poſſeſſion in him to whom the real right belongs, 


read the deeds and inſtruments proved in the cauſe relating to 
the title; more eſpecially, as the reſpondents themſelves had 
interrogated and examined thereto. That the reſpondents hav- 
ing, by their bill, charged a ſpecial title of a ſeiſin in fee and 
poſſeſſion, time out of mind, in them of the premiſſes in queſ- 
tion, and deſcribed them as lying within the liberties of the 
county of the city of Dublin, and the appellants having, by 


their anſwer, denied any ſuch title, and inſiſted, that the 


premiſſes lay in the county of Dublin at large, the title of both 
parties was thereby put in iſſue; and therefore the appellant 
Vernon ought to have been permitted to read the evidence of his 
ow title, eſpecially as the reſpondents were permitted to read 
the leaſe granted to French, as evidence of their title. That 
no iſſue ſhould have been directed in this caſe, it appearing 
clearly in proof, that the reſpondents were not in the quiet and 
peaceable poſſeſſion of the premiſſes, but in a mixed or diſ- 
puted poſſeſſion, which could only be determined by a trial 
of the right; and therefore a Court of Equity ought not to: 


| Interpoſe by a bill of this kind, but leave the parties at liberty 


to diſpute the right at law. Beſides, it was conceived to be 
highly unreaſonable, to direct an iſſue to be tried only as to the 
poſſeſſion for three years, which could not in the leaſt tend to 
determine the right between the parties; but the reſpondents 
ought to have been left to their remedy in the ordinary courſe 
of law, either by an ejectment, or by an action grounded on 
the ſtatute of forcible entries. That the appellants fourth and 


fifth exceptions, were merely on account of the Maſter's not 
having ſtated the evidence according to the depoſitions of the 


witneſſes; on reading whereof it would plainly. appear, that 
both theſe exceptions ought to have been allowed, as they went 


to very material points of the caſe. The fourth exception being 
to ſhew, that the lands in queſtion lay in a different count) 
from that charged by the bill, and that the appellant Vernon 
had actual poſſeſſion thereof, in the inſtance of laying down 
the ſalt pipes. That the third exception of the reſpondents 


ought to have been over- ruled, becauſe they croſs- examined 
the two witneſſes, whoſe depoſitions, they inſiſted by this 
2 exception, 
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exception, . not to have been read; but, beſides has, 


ay 
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the additional interrogatories were touching different matters wr 


from thoſe contained in the original interregatories, and the 
appellants had obtained an order for exhibiting them. And 
the reſpondents fourth exception ought likewiſe to have been 
over-ruled, it being the conſtant practice of all Courts of Equity, 
to read the depoſitions of ſuch defendants as appear diſintereſted 
in the matters in queſtion, provided an order is firſt obtained 
for their examination; and the reaſon and juſtice of the calc 
requires it ſhould be ſo, as otherwiſe, a plaintiff might deprive 
a defendant of all his material witneſſes, by making them par- 
ties to his bill; which was plainly the view of the reſpondents 
in the preſent caſe, by making the tenants parties, who were 


reſt in the diſpute. It was therefore prayed, that the ſeveral 
orders appealed from, might be reverſed ; that the reſpondents 
bill might be.diſmifſed with coſts; and that the recognizance 
entered into by the appellant Vernon and his ſureties, purſuant 
to the order of the 28th of November, 1729, might be vacated. 


own application, and with his conſent, given in open court ; 
that he ſubmitted to it, and enjoyed the full benefit of it, by 
carrying off all his oyſters within the time thereby limited ; 
and that there was no colour for ſaying, that the poſſeſſion was 
in any ſort altered or transferred by this order ; for the in- 
junction contended for in this caſe, was not for reſtoring or 
transferring poſſeſſion, but barely for quieting the reſpondents 
in ſuch poſſeſſion as they had at the time of filing their bill, 
or for three years before any diſturbance given, until the poſ- 
{fon ſhould be evicted by due courſe of law. That it is 
the conſtant and known practice of the Courts of Equity in 


that being properly cognizable at common law; but merely 
to examine whether the plaintiffs have been in quiet poſſeſſion 
tor three years before the diſturbance given, and to enquire 
into the nature and circumſtances of ſuch diſturbance, and who 
the diſturbers are; and therefore, in the preſent caſe, the 
patents, charters and other exhibits, relating to the title ſet 
up by the appellant Vernon, were wholly foreign to the matter 
Vor, TY. * Nn properly 
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able to prove the appellant Vernon's poſſeſſion, and had no inte- 


Ireland, on bills of this nature, not to meddle with the title, 


On the other fide it was infiſted, that the order of the 28th T. Lutwyche. 


of November, 1729, was made upon the appellant Vernon's Fazaker- 
1 ey. 
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their title, it being improper to do ſo on bills of this nature. 


enjoyed the ſole liberty of laying down and feeding oyſters 


of the ſoil of the ſtrand, called Crablough, but alſo for the 
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properly under the conſideration of the Court. Beſides, he 
did not ſet up, or prove any title in himſelf, for by his anſwer 
to the perſonal interrogatories, he owned, that he and the 
other appellants gave the diſturbances before mentioned, in 
order to aſſert Mrs. Mary Vernon's title, but he had not attempt- 
ed to ſhew any authority from her for ſo doing; and ſhe not 
being an actual diſturber, the reſpondents could not regularly 
have made her a party to their bill; nor did they-examine to 


That it appeared fully in proof in the cauſe, that the reſpon- 
dent French, and thoſe deriving under him, had, for above nine 
years before the filing of the bill, been in the quiet and peace- 
able poſſeſſion of the ſtrand, called Crablough, ſave the diſturb- 
ance given by the appellants; and had, during that time, 


thereon, by virtue of the grant or leaſe made by the corporation: 
And it appeared on the face-of that grant, that the reſpondent 
French was the only perſon intereſted in the liberty, profit and 
privilege thereby granted; and therefore the Court ought to 
have decreed, that the reſpondents ſhould be quieted in their 
ſaid poſſeſſion, till evicted by due courſe of law. So that upon 
the whole matter, the iſſue directed to be tried, was more in 
favour of the appellants, than of the reſpondents. That the 
reſpondents bill and injunction was not ſolely for the poſſeſſion 


quiet exerciſe of certain liberties and privileges thereon, without 
which no profit could be made of the ſoil ; and if it appeared, 
that the appellants diſturbed the reſpondents in the free enjoy- 
ment of that liberty, on any part of the ſtrand compriſed in 
the grant or leaſe, the appellants were to be deemed in con- 
tempt for ſo much, and the reſpondents were entitled to an 
injunction to quiet them in the poſſeſſion of that part; and by 
the trial of the iſſue directed, it would appear, what part of 
the ſtrand, called Crab/ough, the reſpondents were in the quiet 
poſſeſſion of for three years before the filing of the bill. That 
the appellants Michael St. Lawrence and Heſter Bath, having 
been properly made defendants to the ſuit, there was no colour 
for reading or reporting their depoſitions, which was the matter 
of the reſpondents fourth exception. There was as little colour 


for reading the depoſitions of Edwards and Gallagher, to the 
appel. 
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appellants additional interrogatories, which was the matter of 
the reſpondents third exception ; for theſe witneſſes having been 


firſt examined to the appellants original interrogatories, they 


could not afterwards regularly be examined to the additional 
interrogatories, without a ſpecial order, grounded on an affidavit, 
that at the time of examining thoſe witneſſes to the original 
interrogatories, the appellants did not know they were proper 


witneſſes to be examined to the additional interrogatories ; but 


no ſuch order or affidavit was made. It was therefore hoped, 


that the orders, ſo far as they were complained of by the appel- 


lants, would be affirmed ; and the appeal diſmiſſed with coſts. 


Bur after hearing counſel on this appeal, it was ORDERED 


and ADJUDGED, that the orders complained of, ſhould be jour. vol, 24. 


reverſed ; and that the reſpondents bill ſhould be diſmiſſed, 
and the injunction diſſolved; and that the recognizance before 
mentioned ſhould be. vacated. ke 


. _ _ . . 
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The Moſt Noble Scroop, Duke o 
Bridgewater, — — 


tir Francis Edwards, Bart. Reſpondent. 


27th February, 1733. 


HE appellant and his anceſtors were Lords of the manor 
of Middle in the county of Salop, and entitled to receive 
ſeveral ſmall rents or ſervices from the tenants of the ſaid 
manor ; and particularly, a rent of 7s. a year from the reſpon- 
dent and his anceſtors, or thoſe whoſe eſtate he had, which 
rent was iſſuing out of lands in Houlfton, a village or hamlet 
withi nthe manor, belonging to the reſpondent. 


This rent having been neglected to be paid for ſeveral years, 
and the reſpondent having been applied to, but refuſing to pay 
the fame; the appellant, in Eaſter term, 1731, exhibited his 
bill in the Court of Exchequer againſt the reſpondent, ſetting 
forth his title to the ſaid rent, and that the ſame had been paid 
by the anceſtors of the reſpondent, or their tenants, and par- 
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Orvers 
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ticularly by James Fewtrel and Margaret Fewtrel, his widow, 
on behalf of the reſpondent or his anceſtors, but that the 
reſpondent refuſed to pay the ſame. And in regard the appel- 
lant could not diſcover what part of the reſpondent's lands were 
chargeable with the ſaid rent, ſo as to diſtrain, or otherwiſe 
recover the ſame at law ; the bill prayed a diſcovery out of 
what lands the ſaid rent iſſued, and alſo an account of the rent 
and the arrears thereof, and that the pppellant' 0 thereto 
might be eſtabliſhed. 


The reſpondent, by his anſwer to this bill, admitted, that 
the appellant was Lord of the manor of Middle, and that he 
was entitled to ſeyeral rents from the tenants there; but 


denied that the appellant or his anceſtors, to his knowledge 


or belief, had ever had or received, or been entitled to the ſaid 
rent of 75. or that the ſame had been paid by the reſpondent, 
or his anceſtors. He admitted, that he was ſeiſed of divers 
lands in Houlſton, but denied that the ſame were held of the 
manor of Middle, or that any of the tenants of the faid lands 
of the name of Fewtrel, did ever pay the ſaid rent to the 
appellant; and inſiſted, that in caſe the appellant had any 
right or title to the ſaid rent, he might have his remedy at 
law for the ſame. 


Iſſue being joined in the cauſe, divers witneſſes were exa- 
mined, and the fame was heard on the 5th of Juby, 1732; 
when the Court, without hearing any proofs read, were pleaſed 
to decree, that the appellant's bill ſhould be diſmiſſed with coſts. 


From this decree of diſmiſſion the Duke appealed ; and on 
his behalf it was argued, that chief rents commencing time 
beyond memory, by great length of time it frequently becomes 
impoſſible to know out of what particular lands they iſſue, 
but which is neceſſary to be proved in a courſe of proceeding at 
law, to recover ſuch rents; and therefore ſuch remedy is exceed- 
ing difficult and tedious, and in moſt caſes abſolutely impracti- 
cable: For which reaſon, and that there may not be a right without 
a remedy, Courts of Equity have for a long ſeries of time 
exerciſed a juriſdiction in caſes of this nature ; and have con- 


ſtantly, where there has been proof of payment made within 


a reaſonable time, decreed a ſatisfaction of all arrears. of ſuch 
rents, 
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rents, and mot of the ſame for the future: And if in theſe 
caſes, Courts of Equity were to deny relief, many rents of this 
kind, though indiſputably due, would be irrecoverable and en- 
tirely loſt. That the appellant had ſuggeſted by his bill, that 
he could. not diſcover what part of the lands was chargeable 
with the rent, fo as to diſtrain for, or recover the ſame at law; 
and had made proof in the cauſe, both by the depoſitions of 
witneſſes, and by ancient rentals, that the ſaid rent had been 
conſtantly paid for many years by the tenants of the reſpon- 
dent's anceſtors, to the anceſtors of the appellant, until about 
the year 1710. If it ſhould be objected, that theſe proofs are 
not mentioned in the decree to have been read, nor ordered to 
be entered as read; it may be anſwered, that the Court did not 
diſmiſs the bill upon any defect in the proofs, but becauſe they 
were of opinion that they had no juriſdiction, and could not 
give the appellant any relief, even though his caſe had been 
made out as ſtated in the bill, and therefore there were no 
proofs read; and it is the uſual method of that Court, not to 
permit any proofs to be entered as read, but what are actually 


read at the hearing. The appellant therefore hoped, that he 


ſhould either be permitted to read his proofs at the hearing of 
the appeal, although they were not read, or entered as read, in 


the Court of Exchequer ; or, that the Court ſhould be directed 


to enter into the examination of the facts contained in the 


appellant's bill, and in that caſe, that the decree of diſmiſſion 
would be reverſed. 


For the reſpondent it was only ſaid, that the appellant had T.Lutwyche. 
not evidence to ſupport his pretended demand ; and that if 1 Fazaker- 
there was ſufficient evidence of it, there was nothing appearing 1 


in the cauſe, which made it neceſſary to come into a Court of 
Equity; but that the matter might as well have been deter- 


mined at law, and would have been attended with much leſs 
expence. 


AFTER hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the decree complained of ſhould be reverſed ; 


Decrre 
reverſed. 
Jour. vol. 24. 


and that the Court of Exchequer ſhould proceed to hear the p. 360. 


cauſe upon the pleadings and proofs. 
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Appellants, 


Memara, Gent. — — 


Sir Robert Echlin, Bart. Thomas 14 © 
Eſq; and Clotilda his Wife, and Chr Felponden 
wood Euftace, Elqz = - | 


gth March, 1733. 


ING James I. by his letters patent under the Great Seal 
of Ireland, dated the 17th of June, 1608, granted the 
diſſolved abbey or monaſtery of the canons of Cong, in the 
county of Mayo, with the lands, tenements and appurtenances 
thereunto belonging, and ſeveral vicarages, reQtories, tithes and 
lands, which were part of the poſſeſſions of the ſaid abbey 
before the diſſolution thereof, to Fohn King and Jobn Bingley, 
and their aſſigns, for 116 years, to commence from the 18th 
of May then laſt paſt, at the yearly rent of 28/7. 17s. 4d. The 
reſidue of which term, by deed, dated the 26th of May, 166), 
became veſted in John Taſburgh, father of the appellant Henry. 


King Charles I. by his letters patent dated the 25th of 
March, 1647, granted the ſame premiſſes to Sir Maurice Eu- 
ſtace, Knt. and his heirs, at the like yearly rent of 28/. 17. 

44. but without reciting, or taking any notice of the ſaid term 
of 116 years. 


Sir Maurice Euſtace, by his will, dated the 2oth of Fun, 
1665, deviſed the premiſſes, inter alia, to his nephew Sir Jobs 
Euſtace in fee; who, by virtue thereof, or as heir at law of 
the teſtator, became entitled to the reverſion and inheritance 
of the premiſles, expectant on the determination of the faid 
term of 116 years. 


The premiſſes being only of the clear yearly value of 200 / 
Sir John Euſtace, in conſideration of 2001. paid him by the 
ſaid John Taſburgh, did, by indentures of leaſe and releaſe, 
dated the zoth and 31ſt of May, 1681, grant and convey the 
ſame to Charles Taſburgh, Eſq; and his heirs, in truſt tor the 


ſaid John Taſbur gh; in which indenture of releaie there Was 
A pro- 
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a proviſo to the following effect; viz. That if the ſaid Sir 
John Euſtace, his heirs, executors, or adminiſtrators, ſhould 
pay to the ſaid Charks Ta/brrgh, his executors, adminiſtrators, 
or aſſigns, at the end of five years, to be accounted from the 
date of the ſaid indenture of releaſe, the ſum of 200. of 
current money of England, with full intereſt for the ſame, at 
the rate of 10. per cent. per ann. according to the cuſtom of 
the kingdom of Ireland; that then it ſhould be lawful for the 
ſaid Sir John Euſtace and his heirs, into the premiſſes to re- 
enter, and the ſame to re- poſſeſs and enjoy as in his and their 
former right; But if the ſaid Sir John Euftace, his heirs, 
exccutors, or adminiſtrators, ſhould fail in payment of the 
ſaid ſum, with intereſt at the time limited, that then the eſtate 
of the {aid Charles Taſburgh ſhould be abſolute and indefeaſi- 


ble, as well in equity as at law; and that the ſaid Sir John 
Euftace, his heirs and aſſigns, mould, on failure of payment 


as aforeſaid, be for ever debarred from all right and relief in 


equity, againſt the tenor of the ſaid indenture of releaſe: And 
the ſaid Sir John Euſtace did thereby, for himſelf and his heirs, 
releaſe unto the ſaid Charles Toſburgh, his heirs and aſſigns, 
for ever, all his right in equity to redeem the premiſſes, in 
caſe of failure of payment as aforeſaid: And this conveyance 
being intended as a conditional purchaſe, there was no cove- 


nant therein, on the part of the grantor, to repay the 200 1. 


or the intereſt thereof, as is uſual in all mortgages. 


The five years mentioned in the proviſo being elapſed, and 
no part of the 200 J. or the intereſt thereof, having been paid; 
and John Taſburgh having. no remedy at law to compel the 
payment, the eſtate which paſſed by the releaſe being only 
a reverſion, expectant on the determination of a term of which 
there were then 43 years unexpired; John Taſburgh was there- 
fore adviſed to bring a bill to haſten the payment of the money, 
or, in default thereof, to make his eſtate in the premiſſes inde- 
feaſible; And accordingly a bill was, on the 19th of April, 1687, 
_ Exhibited in the Court of Chancery of Ireland, in the name of 
the ſaid Charles Taſburgh, againſt Sir John Euſtace; letting forth 
the nature of the conveyance, and praying that he might be 
compelled to pay the ſaid principal ſum of 2007. and the 
intereſt thereof, by a certain day, or that the conditional eſtate 


of the ſaid Charles 7. eſourgh ; in the p: remiſſes, (in caſe it ſhould | 


be 
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— be judged to be a defeaſible, or redeemable eſtate) ſhould be made 


733. 
— — 


abſolute to him and his heirs; and that in ſuch caſe, the ſaid 
Sir John Euſtace might be forecloſed of all right or equity df 
redemption of the premiſſes; and might make farther abſolute 
.conveyances and aſſurances to the ſaid Charles Taſburgh, accord. 


ing to the tenor and true meaning of the ſaid indentures of 
leaſe and releaſe. 


Sir John Euſtace being ſerved with a ſubpoena to anſwer this 
bill, ſtood out all proceſs of .contempt to a ſequeſtration ; and 


on the 16th of May, 1688, he thought fit to appear by his fix 


clerk, and to pray a commiſſion for taking his anſwer in Eng- 


land, which was granted by conſent ; but it was ordered, that 


unleſs the ſame was returned by the 22d of June following, 
the cauſe ſhould be ſet down to be heard, and the bill was to be 


:taken pro. roy eſſo. 


Sir John "RE" negledted to anſwer by the time limited, he, 
on the 6th of November following, had a fortnight's further 
time given him; but in caſe he did not anſwer in that 
time, the cauſe was to be ſet down to be heard, and the bill 
taken pro confeſſo ; and he having again neglected to anſwer, 
the counſel for the ſaid Charles Taſburgh, in the preſence of 
Sir John Euſtace's counſel, moved the Court, that a day for 
hearing might be appointed, and the bill taken pro conſeſſo: 
Whereupon the 11th of December, 1688, was appointed; and 
upon opening the bill on that day, it appearing to the Court, 
that there was no account in this caſe to be referred to a 
Maſter ; it was decreed, that Sir John Euſtace ſhould pay to 
the ſaid Charles Taſburgh, at one entire payment, the principal 
ſum of 200 J. with all intereſt then due, or thereafter to grow 
due for the .ſame, on or before the 11th of December, 1689, 
together with his .coſts, which were afterwards taxed at 26/. 
otherwiſe the defendant was to be for ever barred and forecloſed 

of all equity of redemption of the premiſſes; and was to per- 
fect ſuch .conveyances for releaſing the equity of redemption, 
and for the abſolute conveying of the premiſles to the ſaid 


Charles Taſourgh, and his heirs, as ſhould be approved of by a 
Maſter. 


Sir Jobn Euftace afterwards returned to Ireland, and lived 
#11] the year 1706, when he died without iſſue; but be never 
1 took 
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took any one ſtep to impeach the ſaid proceedings or decree; 
nor did he ever attempt to ſcek a redemption of the premiſes, 
but acquieſced under the ſaid decree for upwards of 18 years. 


Fobn Taſburgh, the appellant Henry's father, died in the 


year 1691, having firſt made his will, and thereof appointed 


the appellant Henry ſole executor and\refiduary legatee ; and he, 
as eldeſt ſon and heir of his father, entered on the premiſſes; 
and not imagining, that after an acquieſcence of 34 years under 
"the decree, any one claiming or deriving under Sir John 
Euſtace, could pretend or ſet up any right or title thereto, and 
therefore, looking upon himſelf as the abſolute owner thereof ; 
he, by indenture, dated the 24th of April, 1722, in con- 

ſideration of a fine of 3004. demiſed the ſame to the appellant 


George M* Nemara, for the term of 31 years, at the clear yearly 
rent of 250/, 


An act of Parliament was made in Treland, in the 8th year 
of the reign of King George I. whereby it was enacted, that 


in caſe any mortgagee or mortgagees of any lands, tenements, 


or hereditaments whatſoever, had been in poſſeſſion thereof, 
by the ſpace of 20 years or upwards ;. and no bill had been 
brought by the perſon or perſons entitled to the equity of 
redemption, to redeem the ſame, or to bring the mortgagee or 
mortgagees, his, her, or their heirs, executors, adminiſtrators, 
or aſſigns, to an account, and ſhould not before the 29th day 
of September, 1723, commence their ſuit in equity to redeem 
ſuch mortgage, and proſecute the ſame with effet; that in 
every ſuch caſe, it ſhould be lawful for every ſuch mortgagee 
or mortgagees, their heirs, executors, adminiſtrators, or aſſigns, 
to hold the lands and premiſſes ſo mortgaged to them, freed 


and diſcharged of and from all equity of redemption what- 
ſoever. 


| For ſeveral years after making af the ſaid decree, the pre- 
miſſes yielded very little, by reaſon of the general deſolation, 


occaſioned. by the troubles which then enſued ; but the value 
of lands in Ireland having afterwards riſen conſiderably, a bill 
was exhibited in the Court of Chancery in Jre/and, on the 


28th of September, 1723, (the very day before the ſaid act of 


Parliament was to have the effect of a law) by Benjamin Chet- 
Yo 8 | Pp 
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— Wobd in right of Ann his wife; Chet wood Euſtace, a minor, 


1733- 


ſon and heir apparent of the ſaid Benjamin by the ſaid Ann; 
Edward Stratford and Penelope his wife; Robert Ecblin, ſon 
and heir apparent of the ſaid Penelope, and Clotilda Euftace, 
ſpinſter, (which ſaid Ann, Penelope and Clotilda, were nieces 
and coheirs of the ſaid Sir Fohn Euftace } againſt: ſeveral of the 
children of the ſaid Charles Taſburgh; ſetting forth, inter alia, 


the ſaid decree of forecloſure, and inſiſting, that it was ob. 
tained by ſurpriſe, fraud and impoſition, and therefore praying, 
that the ſame might be reviewed and reverſed, and that they 


might be let. into a redemption of the premiſſes. But they 
did not think fit to make Francis Taſburgh, the eldeſt ſon and 


heir of the ſaid Charles T aſourgh, or the appellants; or either 
of them, parties to this bill; nor was any proceſs made gut, 


or furthet proceedings had thereon, till the 4th of September, 
1725, When the bill was amended, by making the appellants 


and the ſaid Francis Taſburgh parties; but they were never 


ſerved with any proceſs to anſwer ſuch amended bill, nor were 


ag further proceedings had thereon. 


But on the roth of October, 1728, the reſpondent exhibited 


their bill in the ſaid Court of Chancery, againſt the defendants 


named in the firſt bill, and alſo againſt the appellants and others, 


Mating the ſubſtance of the former bills, and that the ſame 
abated by the marriage of the ſaid Clotilda Euſtace with The 
reſpondent Tickle in 1726, and by the death of the ſaid Benjamm 


Chetwood, and that they were entitled to revive the fame; and 


praying to be let into a redemption of the premiſſes. 


The appellant Henry being ſerved with a ſubpœna to anſwer 
this laſt bill, he, on the 17th of April, 1729, put in a plea and 
anſwer thereto; and as to ſo much thereof as ſought a redemp- 


tion of the premiſſes, or to compel him to account for the 


rents, or for any profit made thereof, or to compel him to 


produce any deeds, evidences or writings relating thereto, he, 


by way of plea, inſiſted on the title as before ſet forth. And 
he further pleaded the indentures of leaſe and releaſe of the 
3oth and 31ſt of May, 1681, executed by Sir Jobn Euftate, 
the declaration of truſt executed by Charles Taſburgh, the 
decree of forecloſure, and the proceedings had in that cauſe; 


and the great length of time and acquieſcence under the ſaid 
decree. 


E. 
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Jecree.——And by his anſwer he denied; that to his know- 


ledge or belief, his late father uſed any fraud, or took any unfair 
advantage of Sir Jobn Euftace, in obtaining the ſaid decree of 


forecloſure or otherwiſe ; and ſaid, he was put to very great 
charges and expences in law, im- maintaining the title to ſeveral 
parts of the ſaid premiſſes, particularly the rectories and im- 


propriations. And the other appellant alſo put in an anſwer to 


this bill; and thereby denied, that at or before the time of 
the execution of the ſaid leaſe, he had any notice of the reſpon- 
dents title, and infiſted, that he was a purchaſor, for a valuable 
conſideration, of his ſaid term, without any ſuch notice. 


The appellant Te/burgh's plea coming to be argued before 
the Lord Chancellor of Ireland, on the 7th of July, 1729, his 
Lordſhip was pleaſed to order, that the ſame ſhould ſtand for 
an anſwer, with liberty for the reſpondents to except thereto, 


and the benefit thereof was reſerved to the hearing of the 


cauſe. 


The * replied, and the appellants having revoined, 
the reſpondents, without reviving the former ſuit, proceeded. to 
an examination of witneſſes to matters charged in the former 
bills, and not properly put in iſſue in the preſent ſuit : And the 
cauſe coming on to be heard on the gth of February, 1731, a 
conditional decree was pronounced againſt the appellants, with- 


out having the ſaid Francis Taſburgh, in whom the legal eſtate 
of the premiſſes remained, before the Court. 


The appellants coming to ſhew cauſe againſt this conditional 
decree, the cauſe came on to be argued on the 24th of No- 
vember, 1732, when the Lord Chancellor thought fit to permit 
the reſpondents to read as evidence againſt the appellant Henry, 
certain notes or minutes, pretended to have been taken in Court 
in the year 1688 or 1689; and the depoſitions taken on the 


part of the reſpondents on the ſaid irregular examination, not- 


withſtanding the objections made to the reading thereof by the 
appellants counſel : And his Lordſhip having taken time to 
conſider of the matter, he was pleaſed to decree, that upon the 
reſpondents paying the appellant Henry, the principal, intereſt 
and coſts due to him on the lands and premiſſes in the plead- 


ings mentioned, he ſhould re-conyey the lame to the reſpon- 


dents 
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ley. 


title to the lands in queſtion, after the leaſe to King and Bingley 
ſhould expire; and his Lordſhip was pleaſed to declare, that 


| becauſe there was no covenant on the part of Sir John Euſtace 
to pay the money. That as the appellant Taſburgh, or thoſe 
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dents by ſuch deed or deeds of conveyance, as one of the Ma. 
ters ſhould prepare and ſettle; and it was referred to the Maſter 
to take an account of what was due to the appellant Henry for 
principal, intereſt and coſts, the intereſt to be at 101. per cent. 
per ann. for the firſt five years, ending the 31ſt of May, 1686, 
at which time the ſaid intereſt and the principal ſum of 200]. 
were to be a liquidated ſum ; and from thenceforth to carry 
intereſt at 10. per cent. to the 25th of March, 1704, when 
intereſt was reduced by act of Parliament, to 8/7. per cent. per 
ann. And the principal and intereſt due at that period, were to 
be made a principal ſum, and to carry intereſt at 8/. per cent. 
per ann. from that time, till the 25th of March, 1722, when 
intereſt was reduced by act of Parliament, to 71. per cent. 
per ann. And the ſum due at that period for principal and 
intereſt, was to be made a principal ſum, and to carry intereſt 
at 71. per cent. per ann. from that time till the expiration of 
the leaſe made by King James I. to Jobn King and Jobn Bing- 
ley, which expired on the 18th of May, 1724. And as to 
the appellant M*Nemara, his Lordſhip directed the follow- 
ing iſſue to be tried between the reſpondents and him, viz. 
Whether he, at any time and when, had notice that the co- 
heirs of Sir John Euftace had, or claimed any and what right or 


on return of the verdict, he would make ſuch further order, as 
to the aHowance to be given, and in what manner the account 


from the 2 of the ſaid leaſe ſhould be carried on, as 
ſhould be fit. | 


From this decree the preſent appeal was brought ; and on 
behalf of the appellant Taſburgh it was inſiſted, that as this 
caſe was circumſtanced, there ought to be no redemption upon 
any terms whatever, it being expreſſſy agreed by the releaſe of 
the 31ſt of May, 1681, that if the money was not paid within 
five years, the eſtate ſhould be irredeemable ; it ought, there- 
fore, to be contidered as a conditional purchaſe, and the rather, 


under whom he claimed, could not compel payment, it ought 
not to have been decreed a mortgage ; for, in caſes of mort- 


gages, the remedy ſhould be reciprocal, conſequently no _ 
. N 0 
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of redemption could ariſe or ſpring from the condition con- 
tained in the releaſe ; for the ſuppoſed pledge was only a rever- 
ſion expectant on a long term of years, whereof no leſs than 
43 were then to come, during which time, it could yield no 
manner of fruit or profit; and, in reality, the 200. was more 
than a ſufficient conſideration for the abſolute purchaſe of the 
reverſion, as lands were uſually ſold in Jre/and at that time, 
and for near 20 years after; ſo that if the lands had continued 
to fink in value, as they did for ſome years, Mr. Taſburgh 
would have had a bad bargain : And it was apprehended, that 
the ſubſequent riſe in the value of lands in that kingdom, which 
was totally unforeſeen and unexpected at the time of this tranſ- 
action, could be no reaſon to turn ſuch a bargain into a mort- 
gage. That the decree of the 11th of December, 1688, ought 
to be binding on Sir John Euſtace, and upon the reſpondents, 
as deriving under him ; and ought not, at this diſtance of time, 
to be impeached or altered on an original bill ; and the rather, 
as Sir John had full notice of that decree, and tho' he returned 
to Ireland ſoon after the reduction of Limerick, which happened 
in OFober, 1691, yet, he never ſought for a redemption, or 
attempted to impeach the decree. That the appellant Ta/- 
burgh's plea ought to have been allowed, either on the arguing 
it, or at the hearing of the cauſe ; for, after an acquieſcence 


of 43 years, without any manner of excuſe for the greateſt part 


of the time, the reſpondents ought not to be admitted to a 
redemption, ſo apparently to the appellant's prejudice ; but, 
on the contrary, their bill ought to have been diſmiſſed with 
colts, And even ſuppoſing this to be the caſe of a mortgage, 
clearly and undoubtedly redeemable, yet, conſidering the length 
of time that the mortgagor, and thoſe claiming under him, had 
acquieſced, without demanding ſuch redemption, and regard 
being had to the other circumſtances of this cafe, there ought 
to be no redemption decreed. It was therefore hoped, that the 


decree would be reverſed, and the reſpondents bill diſmiſſed 
with coſts, 


On the part of the other appellant M* Nemara, it was con- 
tended, that the money not having been paid at the time men- 


J. Willes. 
J Verney. 


tioned in the conveyance, and there being no remedy on the 


part of the vendee to compel ſuch payment, but only proviſo, 


Vo L. IV. 24 giving 


ariſe, till the expiration of the term, and conſequently could 
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giving the vendor an cleCtion to re-purchaſe at the end of five 
years, which he was at full liberty to do, or not, and could 
not be compelled to do by the vendee; and the intereſt purchaſed 
being only a dry reverſion, from which no annual profit could 


not, during that time, be any fund for the payment of intereſ}, 
no redemption ought to have been decreed ; and eſpecially, after 
ſo long an acquieſcence under a decree. for payment of the 
money, with intereſt and coſts at a certain day, which was the 
fulleſt notice that could be given to the vendor, to make his 
election, whether he would re-purchaſe or not, or redeem, 
if the premiſſes were redeemable: And as that decree was 
inforced, ſo far as in its nature it could be, by ſervice of x 
writ of execution thereof, and never having been complained 
of by Sir John Euſtace, but being ſtill in full force, the fame 
ought to be binding upon his repreſentatives, and could not 
be impeached by an original bill, to which the repreſenta- 
tive of Charles Taſburgh, who was a plaintiff in the former 
cauſe, was no party. But even tho' the reſpondents ſhould be 
entitled to relief againſt the appellant Ta/burgh, yet there was 
no foundation for granting them any againſt the appellant M*Ne- 
mara, who was a purchaſor of his leaſe for a valuable conſider- 
ation, without any notice of the reſpondents claim ; and who 
had alſo laid out very great ſums in building upon and improv- 
ing the premiſſes. Beſides, there was no charge in any of the 
bills, that this appellant had any notice of the claims ſet up by 
the reſpondents; and tlierefore the iſſue ought not. to have been 
directed, but the bill ought to have been diſmiſſed as againſt 
him, with colts. 

To all this it was ſaid on behalf of the reſpondents, that the 
nature of the tranſaction, and the very deeds themſelves, evi- 
dently ſhewed, that they were originally intended as a mort- 
gage or ſecurity for the 200. lent, and not as a purchaſe; 
and it was plain, that John Taſburgh underſtood them ſo to be, 
by bringing his bill of forecloſure in 1687. That Courts of 
Equity have, on all occafions, relieved againſt reſtraints impoſ- 
ed upon the equity of redemption, and admitted the mortgagot 
to redeem, notwithſtanding the expiration of the time limited 


by the parties for that purpoſe; and have always conſidered 
clauſes 
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elauſes of this nature, as terms extorted from the neceſſities of 
the borrower, and tending to uſury and oppreſſion: Nor could 
any caſe be more proper for relief, than the preſent, where 
the redeemable intereſt did not commence in poſſeſſion till 
1724, and where the mortgagee was attempting to gain an 
eftate of goo/. per ann. for ſo ſmall a conſideration as 2001. 
That as to the decree of December, 1688, it was conceived not 
to be binding or concluſive; for Sir John Eujtace was in Eng- 
and during the time of the whole tranſaction, the decree was 
obtained without any defence, and in a time of war and general 
confuſion ; it was never compleated by a. proper juriſdiction 
and authority, the account thereby directed was never taken, 
nor the order for forecloſure ever made abſolute. And as to 
the length of time, it was obſervable, that the leaſe of 116 
years did not expire till the year 1724, which was after the 
firſt bill for a redemption was brought; conſequently, the 
appellant Taſburgh could not be conſidered as a mortgagee in 
poſſeſſion, till 'after the expiration of that term, for during the 
term, he was, in poſſeſſion as a tenant, and not as a mortgagee. 
Beſides, Sir John Euſtace being in England, from the time of 
making the mortgage till near his death, and in extreme poverty, 
and his heirs at law having been under coverture or infancy 
from that time, to the time of filing their bill in 1723, which 
was before the reverſionary eſtate came into poſſeſſion; no 
laches or delay could reaſonably be imputed to the reſpondents. 
That ' the manner in which the decree appealed from had 
allowed intereſt, by turning it at the end of five years, and alſo 
upon every reduction of intereſt, into principal money, would 
make the appellant Taſburgh ample amends for the non- 
payment of intereſt in the mean time; and this was probably 
foreſeen at the time of lending the money, becauſe no profits 
could be received out of the mortgaged premiſſes, until the 
expiration of the 116 years term. As to the appellant M*Nemara, 
it was ſaid to be proved by the reſpondents, that the premiſſes 
were, in 1728, and for ſeveral years before, and ſtill were of 
the yearly value of goo/. and that the only conſideration for 
his leaſe, was a fine of 3oo/. and an annual rent of 25o/. 
And it likewiſe appeared in the cauſe, that the appellant 
M*Nemara had notice of the reſpondents title, previous to his 
taking the leaſe, and that covenants were inſerted therein for 


bearing 
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bearing the loſs, in caſe of an eviction. It was therefore hoped, 
that the appeal would be diſmiſſed with coſts. 


Bur after hearing counſel upon this appeal, it was oRůU RRR 
and ADJUDGED, that the proceedings, orders and decree therein 
complained of, ſhould be reverſed ; and that the reſpondents 
bill ſhould be diſmiſſed. 


Elizabeth, Dutcheſs of Hamilton, - Appellant. 


Edward Manby, Eſq; Adminiſtrator of) 
Lady Charlotte Orby, his Wite, who 
was Executrix of Sir Thomas Orby, »Reſpondents, 
Bart. deceaſed, and Adminiſtrator 
de bonis non of Sir Thomas Orby, 3 


19th March, 1733. 


1 H E Lady Charlotte Orby was one of the ſiſters and cohcirs 

of Charles, Earl of Macclesfield; the appellant was the 
only daughter and heir of Lady Elizabeth Gerrard, another 
ſiſter and coheir of the ſaid Earl; and John Elrington, Eſq; 


was the eldeſt ſon and heir of Lady Ann, another fiſter and 


coheir. 


The Lord Mobun having got into poſſeſſion of the real eſtates 
-of the ſaid Earl, in the counties palatine of Cheſter and Lan- 


caſter, and dying on the 12th of November, 1712, Sir Thomas 


and Lady Charlotte Orby, immediately upon his death, and with- 
out the direction or privity of the appellant, employed Richard 
Vernon, an attorney at law, to get poſſeſſion of the ſaid eſtates: 
And accordingly, on the 25th of November, 1712, Vernon got 
poſſeſſion of the Cheſhire eſtate, and on the 29th of the ſame 
month, he got poſſeſſion likewiſe of the Lancaſhire eſtate. 


Some time afterwards, Sir Thomas and Lady Charlotte applied 
to the appellant, to join with them in granting a power to Mr. 


Vernon, to recover the poſſeſſion of the ſaid eſtates, and to 
I IN receive 
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receive the attornment of the tenants; pretending, that the 


appellant s joining with them therein, would have an influence 


over the tenants, and be of ſervice to them, and they brought 
a letter of attorney with them ready engroſſed for the appellant 
to execute, dated the 6th of December, 1712, telling her it was 
but a thing of form; and accordingly, at their preſſing inſtance, 
ſhe executed the ſame, tho' Mr. Vernon was then an entire 
ſtranger to her, whereby he was authoriſed to get the poſſeſſion, 


tho' he had really got poſſeſſion before, and to take the attorn- 
ment of the tenants. 


Sir Thomas and Lady Charlotte having got poſſeſſion, received 
the rents of the eſtates, till the Lady Mohun, deviſee of Lord 
Mohun, recovered poſſeſſion by ejectments; which ſuits Mr. 
Vernon defended, by the direction of Sir Thomas and Lady 
Charlotte Orby, and they were afterwards ordered, by ſome 
decree, to account for the meſne profits, with which the appel- 


lant did not intermeddle, nor was ſhe any party to the ſuit 
in which ſuch order was made. | 


Mr. Vernon, ſome time afterwards, delivered to Sir Thomas 
his bill of tees and diſburſements and other charges, amounting 
to 2327 J. os. 63d. who ſettled and allowed the ſame, without 
applying to the appellant, or acquainting her therewith. 


On the 24th of May, 1718, Sir Thomas and Lady Charlotte 
brought their bill in Chancery againſt the appellant and Mr. 
Vernon, and his under-agents, praying that the appellant might 
pay a moiety of the charges which Sir Thomas had paid, and 
of Vernon's bills and other expences concerning the premiſles ; 
pretending that ſhe had agreed to pay a moiety thereof, and 
praying againſt Vernon and his under-agents, an account of the 
rents and profits of the premiſſes received by them. 


The appellant, by her anſwer, denied that ſhe had agreed to 
pay a moiety of the ſaid charges, or that ſhe was ever aſked to 
pay any part thereof, during the whole time of tranſacting the 

affair, or that ſhe paid Vernon any money on account, or was 


privy to the ſtating of any accounts, or ever owned herſelf 
obliged to pay any ſhare thereof. 
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Mr. Vernon by his anſwer, ſaid, that he was, upon the very 
day of the death of Lord Mobun, employed by Sir Thomas 
alone; and was, for many years before, his agent in all his 
other affairs, as well as his intimate friend, and was not em. 
ployed by the appellant; and that in eleven days after, he got 
poſſeſſion of both the eſtates; and for four years together, he 
was employed in defending the poſſeſſion by Sir Thomas and 
Lady Charlotte alone, who promiſed him great rewards, but 
did not ſay that he was ever employed by the appellant; but 
that Sir Thomas and Lady Charlatte's counſel adviſed, that the 
appellant's and Mr. Elrington's names ought to be put into the 
proceedings, and they were made parties accordingly. 


On the 3oth of June, 1719, the cauſe was heard before his 
Honour the Maſter of the Rolls (ex parte as againſt the appel- 
lant, and without her being actually privy thereto) who de- 


-clared, that Mr. Yernox's account, ſigned by Sir Thomas, was 


not ſo conſidered by the parties, that it ought to ſtand in all 
events, and that the bill delivered to the appellant was not 
intended to give a ſanction to the ſaid account, but to let the 
appellant ſee what a great expence it had been, and to induce 
her to comply with paying her proportion of ſuch expence; 
and therefore decreed the account to ſtand, with liberty for the 
plaintiff Sir Thomas and the appellant to falſify and ſurcharge 
the ſame. But the tems therein allowed by Sir Thomas, 
for Vernon's fees and diſburſements for buſineſs done, were to 
ſtand as between Sir Thomas and Vernon; but as between Sir 
Thomas and the appellant, the Maſter was to ſee what of ſuch 


items were reaſonable, and to make an allowance thereof accord- 


ingly, and decreed the appellant to pay a moiety thereof to Sit 


| Thomas. And it was further ardered, that the Maſter ſhould 


take a general account between Sir Thamas and Vernon, from the 
time of the ſtated account; and the ſaid Vernon's under- agents 
were alſo to account before the Maſter. And the Maſter was 


likewiſe to take a general account between Sir Thomas and the 


appellant, and all parties were to be examined on interroga- 
tories, and the Maſter was at liberty to report any matter ſpe- 
cially. And it was further ordered, that what upon the ſaid 


accounts ſhould appear to be due from either party to the other, 
the party from whom any balance ſhould be found due, ſhould 


pay the ſame to the party to whom the ſame ſhould be * 
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tified to be due: But as to the intereſt of what upon the ſaid 
ſeveral accounts ſhould appear to be due from any of the par- 
ties to the other, the Court reſerved the conſideration thereof, 


made his report. 


On the 12th of February, 1719, this decree was made abſo- 
Jute againſt the appellant ex parte, and without her knowledge. 
And in May, 1720, Sir Thomas left his charge againſt the 
appellant before the Maſter, amounting to 1333/. 174. 11d. 
but did not proceed thereon : In 1724, he died, having made 
his will and appointed Lady Charlotte executrix, who, on the 
15th of Fuly, 1724, brought her bill of revivor, but did not 


inteſtate, having married the reſpondent, who, on the gth of 
February, 1731, brought his bill of revivor, and revived the 


cauſe. 


There were no proceedings before the Maſter on the decree, 
from the beginning of Hilary term, 1723, till the 23d of 
Fune, 1732, when the reſpondent took out a warrant; and, on 
the 7th of November following, he left the ſaid ſtated account 
with the Maſter ; Whereupon the appellant cauſed the plead- 
ings and proceedings -to be enquired after, and as ſoon as ſhe 
could obtain the ſame, which was not till the 7th of Decem- 
ber, 1732, ſhe cauſed them to be conſidered; and, conceiving 
that ſhe was aggrieved by the ſaid decree, ſhe appealed there- 
from to the Lord Chancellor King, praying that the cauſe might 
be heard before his Lordſhip. | 


This petition being heard on the 15th of March, 1732 ; his 
Lordſhip was pleaſed to refuſe to hear the cauſe, and diſmiſſed 
the petition. 


The Dutcheſs .therefore appealed from this -order, inſiſting, 
that the decree being erroneous, the cauſe ought to be reheard; 
for that by the decree, the account ſtated by Sir Thomas Orby 
and Mr. Vernon was to ſtand, with liberty for Sir Thomas and 
the appellant to ſurcharge or falſify the ſame; whereas it ought 
not to ſtand at all againſt the appellant, ſhe being neither party 
or privy .to.the ſtating of it; nor having had any copy of it 


and alſo of the coſts of the fuit, till the Maſter ſhould have 
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proceed any further.; and on the 5th of April, 1727, ſhe died | 
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till after it was ſtated, and therefore ſhe ought not to be any 
way affected by what was tranſacted between Sir Thomas and 
Vernon only. That the appellant was no way concerned in 
Mr. Vernon's fees and diſburſements, having never promiſed 
or agreed to pay the ſame, or any part of them; and yet ſhe 
was decreed to pay a moiety of what Sir Thomas had paid, or 
was liable to pay for ſuch fees and diſburſements. But if the 
appellant was liable to pay any part of them, yet being but 
one of the three coheirs, ſhe ought not to have been decreed 
to pay a moiety. That the Maſter” was directed to take a gene- 
ral account as between Sir Thomas Orby and the appellant, 
whereas there was no account depending between them, nor 
was any ſuch general account prayed by the bill. It was 
therefore hoped, that the ſaid order would be reverſed, ana 
that the Lord Chancellor would be directed to hear the cauſe. 


On the other ſide it was ſaid, that though the appellant was 
now pleaſed to give all poſſible delay againſt carrying the decree 
into execution, yet ſhe acquieſced under it for above 13 years, 
and never complained of it from the zoth of June, 1719, until 
the 2d of February, 1732. And as a Court of Equity is not 
bound to grant a rehearing merely for aſking it, this long 
acquieſcence afforded the ſtrongeſt reaſon for refuſing it. That 
it would be of the moſt pernicious conſequence to the ſuitors 
of the Court of Chancery, if cauſes wherein decrees had been 
ſo many years made, ſuch ſubſequent proceedings had, and fo 
long acquieſced under, were permitted to be reheard, when by 
the deaths of parties many material deeds and papers might 
reaſonably be ſuppoſed to be loſt or miſlaid; and more eſpe- 
cially where, as in the preſent caſe, the party had ſo wilfully 
neglected to make a defence; for otherwiſe, no ſuitor would 
ever know how to a& with ſafety under ſuch decrees, nor would 
it be poſſible, without almoſt endleſs trouble and expence, - ever 
. them into execution. 


Bur after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the order therein complained of ſhould 
be reverſed; and that the Lord Chancellor ſhould hear the 
cauſe, upon payment of ſuch coſts, and upon ſuch terms, as the 


I The 
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The Mayor and Commonalty and Citi- 
zens of the City of London, - 


Thomas Perkins, and Others, - | Reſpondents, 


28th January, 1734. 


HE appellants have, time out of mind, been entitled 

-unto, and received from all maſters of ſhips bringing 
cheeſe of any perſons whatever, eaſtward of London- Bridge, to 
the port of London, to be ſold, a duty of 8 d. per ton for all 
ſuch cheeſe, in the name of weighage: And in order to collect 
ſuch duty, the appellants have always appointed officers called 
yeomen of. the , waterſide, to attend with weights and ſcales to 
weigh the cheeſe, and receive the duty. 


But it is uſual for the Maſter of the ſhip, on his arrival in 
the port of London, to give notice to the officers of the 
cuſtoms, and procure them to tranſmit an account of the quan- 
tity of his cargo of cheeſe, to the Lord Mayor; who there- 
upon, directs his warrant in writing to the yeomen of the 
waterſide, to weigh and permit the cargo to be delivered, upon 
being paid the duty ; which the yeomen are ready, and offer 
todo; yet as the quantity is expreſſed in ſuch warrant, and 
that taken from the account given by the Maſter to the 
officers of the cuſtoms, the duty has been uſually paid ac- 
cording to the quantity mentioned in the warrant, and the 
actual weighing omitted, at the requeſt, and for the conveniency 
of the Maſter, unleſs the quantity is diſputed. 


This duty, when paid, is applied to the uſe of the Lord 


Mayor for the time being, for ſupporting the Oy of his 
office. 


Beſides this duty, the appellants are likewiſe entitled to, and 
Claim by ſeveral charters, the office of keeper of the great 
beam, or common balance, within the city, for the equal 
weighing of all merchandiſe between merchant and merchant, 
uſually bought and fold by weight within the ſaid city ; the 
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— eofficers for this purpoſe are appointed by the Mayor, Alder. 
men and Commons, in common council aſſembled; and the 
duties ariſing upon weighing the ſaid merchandiſe, are applied 


to the uſe of the city. 


The reſpondents, being great importers of cheeſe, and 
maſters of ſhips, and having imported great quantities of cheeſe 
eaſtward of London-Bridge, and refuſing to pay the ſaid duty 
of 8 d. per ton; the appellants, in Trinity term, 1725, filed 
their bill in the Court of Exchequer for recovery of the ſame; 
letting forth a preſcriptive right to the ſole weighing of cheeſe 
of all perſons whatſoever, brought by water eaſtward of Lon- 
don-Bridge; and that time out of mind, the maſters of all 
ſhips importing the ſame, ought to pay the ſaid duty of 84 
per ton for the cheeſe, in the name of weighage, the ſame 
being allowed to them by their reſpective owners, and that no 
ſhip ought to be unladen before obtaining ſuch warrant from 
the Lord Mayor as aforeſaid ; that this was reaſonable to be 
paid as a recompence for the officers attendance, providing 
weights and ſcales, and by reaſon of the advantage the im- 
Porters received in and about the port of London, by the care 
of the appellants, who are conſervators of the ſaid port ; that 
this duty had always been paid by the maſters of ſhips, whether 
freemen or foreigners, or whether the goods imported were 
freemen's or foreigner's, until the year 1681, when one Richard 
Garret diſputed the fame ; whereupon, a ſpecial action on the 
caſe was brought by the appellants againſt him in the Court 
of King's Bench, for the ſaid duty; where, on the general 
iſſue pleaded, and a full trial had at the King's Bench bar on 
the merits, a verdict and judgment was given for the plaintiffs; 
that in the year 1719, the appellants exhibited a bill in the 
Court of Exchequer, againſt William Palliſter, Rich, and others, 
for a diſcovery and account of the cheeſe imported, and to 
compel payment of the ſaid duty; alledging therein the ſame 
preſcription as in the preſent bill: In anſwer to which, the 
then defendants inſiſted, that the goods were freemen's goods, 
and, as ſuch, not liable to the duty; but on hearing that cauſe, 
on the 26th of June, 1721, it was decreed, unleſs cauſe, that 
the then defendants ſhould account to the plaintiffs for the ſaid 
duty : And in Michaelmas term following, the ſaid decree, on 
hearing counſel on both ſides, was made abſolute ; 8 

a 3 | | | then 


„%% „„ Ef — et no oo 


8 CR Ä —— — . , 
a — mY . * - — — ” 


X a 1 42 d 


1 
= 
[ 
U : 
In \ 
* 
i 
- 
£9} 
7 
4 \ 
+ 
In 
* 
TY 
j 
8 
Y 
5 
7 
5 
* 


1 
|, 
; 
A 

” 
6 

| | 


Caſes in Parliament. r59 


then defendants accounted” for, and paid the duty: And in . Wy 
the ſame Michaelmas term, a like bill was exhibited by the 
appellants in the ſaid Court of Exchequer, againſt Prickett 

and others, ſetting forth the ſame preſcription; when the 
defendants by their anſwer inſiſted, that the goods were free- 

men's goods, and not liable to pay ſuch duty; and, in Fe- 

bruary, 1722, on full evidence, the like decree was made, and 

the duty accounted for and paid by the then defendants accord- 

ingly. Wherefore the appellants prayed, that the reſpondents 

might make a diſcovery of, and come to an account for the 

cheeſe ſo by them imported, and pay the duty for the ſame, 

and that the ſaid duty might be confirmed and eſtabliſhed, 


The reſpondents: by their anſwer admitted, that they were 
maſters of ſhips, and had imported from CHeſter large quan- 
tities of cheeſe into the port of London, and had not paid for 
the ſame; that the appellants had claimed a right of tronage 
of all foreigner's goods, but knew not how they were entitled 
thereto ; they alſo admitted, that the appellants, by charter, 
were entruſted with the great beam, and with the weighing 
of foreigner's goods; but infiſted, that they were freemen 
themſelves, and that the cheeſe imported by them was the 
property of freemen, and therefore exempt from the ſaid duty; 
and that the ſaid preſcriptive right did not extend to freemen 
maſters of ſhips, importing freemen's goods; that the officers 
did not attend ro weigh ſuch goods, though they admitted 
they might attend to weigh ſuch foreigner's goods as ſhould 
be brought to the great beam; but the goods of freemen ought 
not to be brought to the great beam, nor were liable to pay 
any duty, but were excepted and excluded out of the ſeveral 
bye-laws and ordinances and acts of common council relating 
to the payment of ſuch duty. 


Iſſue being joined, and witnefſes examined on both ſides, 
the appellants, on the 1ſt of November, 1732, gave the reſpond- 
ents notice, that they intended to move the ſaid Court of 
Exchequer, that. they might have an order for liberty to read 
the depoſitions of John Green, Foſeph Clements, Robert Hughes 
and Prancis Bancroft, taken in the ſaid cauſe againſt Palliſter 
and others; and alſo the ſeveral depoſitions of Robert Weſton, 
Roper Dawſon, Joſeph Clements, Robert Hughes and F rancis 


Bancroft, 
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1 N. Fazaker. decree, and by the Court's refuſing their ſaid motion, brought 
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at the hearing of this cauſe on behalf of the appellants, ali 
which witneſſes were then dead ; which motion the Court, on 
the 8th of the ſame month, refuſed to grant, notwithſtanding 
the like motion had been granted in the ſaid cauſe of Prickett 
and others, the iſt of February, 1722, for reading the depo. 
ſition of the ſaid John Green, then dead, taken in the ſaid cauſe 
of Pallifter and others. 


On the 8th of December, 1732, this cauſe came on to be 
heard ; when the appellants, by their counſel, offered to read 
the ſeveral depoſitions of the witneſſes examined in the faid 
cauſes againſt Palliſter and others, and Prickett and others; 
but the Court was pleaſed to diſallow the reading ſuch de- 
poſitions, becauſe the witneſſes were not proved to be dead by 
depoſitions taken in the preſent cauſe, which the appellants 
were adviſed was not neceſſary. However, to avoid any dif- 
ficulty in this reſpe&, as far as it was in the power of the 
appellants, it was offered by their counſel, that they would 
prove the deaths of the witneſſes, whoſe depolitions they 
intended to read, either by living witneſſes, or by affidavits; but 
the Court, after reading the ſaid verdict, and judgment and 
decrees, and ſeveral depoſitions in the cauſe, were pleaſed to 
direct an iſſue to be tried the then next Eafter term, at the 
bar of the ſaid Court, whether cheeſe imported into the port, 
of London, eaſtward of London-Bridge, for ſale in ſhips of 
which the maſters were freemen of the city of London, on 
account of freemen of London, was liable to pay the duty of 84. 
per ton, in the name of weighage, as demanded by the bill. 


The appellants apprehending themſelves aggrieved by this 


the preſent appeal; inſiſting, that it was proved in the cauſe 
by many witneſſes, that they had time out of mind, enjoyed 
and received the duty in queſtion, without any diſtinction 
whatever between the caſe of the Maſter being a freeman, 
or the cheeſe belonging to freemen, and other caſes ; and that 
there were no witnefles examined for the reſpondents, who 
contradicted this fat, or even made the queſtion doubtful. 
That this very point had come in judgment, upon a trial at 
law in the moſt ſolemn manner, when a verdict was given for 


the 
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the appellants, and had been twice decreed in their favour, 
upon bills in the Court of Exchequer ; and thoſe decrees, and 
that judgment, allowed to be given in evidence at the hearing 
of the preſent cauſe ; ſo that there ſeemed to be no reaſon, why 
this queſtion ſhould be ſent to law to be tried over again, 
unleſs it was, to ſee whether there ſhould be contradictory 
decrees ſubſiſting at the ſame time, and of the ſame Court. 
That the defence in both the former cauſes was, that the cheeſe 
of freemen ought not to pay the duty, and the preſcription 
was laid in both of them generally, without any diſtinction; 
the appellants therefore could not have had a decree, if the 
right had not been proved to be as general, but had been con- 
fined to the caſe of foreigners. That the duty of the beam 
inſiſted on by the reſpondents, and which the charter and bye- 
laws proved by them related to, was not the ſame as the duty 
in queſtion ; but a duty of another kind, claimed by charter, 
not preſcription, applied to other uſes, collected by other offi- 
cers, and in a different manner. That it is not uſual for a 
Court of Equity to direct an iſſue, where the proof is clear on 
one ſide, and the matter proper for the juriſdiction of the Court, 
and no proof on the other to render the fact doubtful; and 
eſpecially, when the fact has previouſly been determined by a 
Jury, and twice adjudged by the ſame Court. of Equity. But 
if there could have been any doubt of the fact, upon the proofs 
in this cauſe, that doubt would have been cleared by reading 
the depoſitions in the former cauſes; and which, as the decrees 
in thoſe cauſes were read, ought to have been likewiſe read. 
It was therefore hoped, that the deoree would be reverſed ; and 
that the reſpondents would be decreed to account with the 
appellants for the duty on cheeſe by them imported, and that 
the ſaid duty would be confirmed and eſtabliſhed, 


On the other fide it was contended, that the proceedings 
were regular, and the decree juſt, and agreeable to the rules 
of equity. As to the proceedings it was ſaid, that the Court 
of Exchequer were well warranted in refuſing to make any 
order upon the ſaid motion, becauſe it is not in the power 
of a Court of Equity to make that evidence, which is not 
evidence of itſelf; and if the appellants, at the hearing of the 
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= cauſe wherein the ſame point had come in queſtion, and had 
I . . 
har proved regularly that the witneſſes were dead, then the Court 


would undoubtedly have ſuffered thoſe depoſitions to be read. 


But the appellants failed in both theſe points: For as to the 
firſt, the defendants in both the former cauſes did not appear 


to be freemen of the city, and therefore the point in queſtion 
in this .cauſe was not before the Court in either of thoſe 
cauſes; the only point infiſted on there being, that the goods 
belonged - to freemen, who were not parties to the ſuit, but 
the duty being payable by the Maſters, the Court would not 
enquire whoſe property the cheeſe was, and upon that foun- 
dation decreed the account. And as to the latter, the appel- 
lants had not proved by their depoſitions, that the witneſſes 
were dead; and tho' they might offer to prove their deaths 
by affidavits, or viva voce at the hearing, yet it is not uſual 
for a Court of Equity to ſuffer any fact to be proved by 
affidavit, becauſe in that caſe, the adverſe party has no oppor- 
tunity of controverting the truth of ſuch fact, by croſs examin- 
ing the witneſſes; and according to the rule obſerved in Courts 
of Equity, no facts are capable of proof by witneſſes viva voce 
at the hearing, except the execution of deeds, As to the 
decree it was ſaid, that the duty in queſtion was a demand 
againſt the common rights and freedom of every ſubje& of 
England, a burthen upon trade, and a tax upon a uſeful com- 
modity ; and that it could not be maintained, except upon a 
reaſonable cuſtom, ſupported by uninterrupted uſage. iſt, It 
was not reaſonable, with reſpect to the preſent caſe; for tho 
it might be reaſonable and juſt to lay an obligation on foreign 
merchants, who receive the benefit of trading to the port of 
London, to weigh all their goods at a public juſt balance kept 
by the city, in order to preſerve an exact juſtice in commerce 
between foreigners and citizens; yet, by ſeveral bye-laws, as 
or ordinances of the city, freemen of the city were exempted 


from ſuch obligation ; and as the goods of freemen were under 


no obligation to be brought to the city beam, or to be weighed 
there, and as, in fact, the goods in queſtion were never weighed 
there, but in the ſcales of the reſpondents, at their own ſhops; 
they had, therefore, no benefit from this pretended cuſtom, 
and ought not to bear any burthen by means of it; and as 


the appellants were at no trouble or charge about it, they ought 
| not 
3 8 N | 
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not to receive a reward for doing nothing. And 2dly, It was 
not proved, that this duty had been paid by ſuch Maſters of 
ſhips as were freemen, and imported only the goods of freemen; 
neither had any of the caſes, upon which trials had been had, 
or decrees obtained, come up to the preſent caſe; for none 
of the defendants in thoſe caſes were freemen, importing only 
the goods of freemen ; and therefore, as it is not uſual for 
Courts of Equity to eſtabliſh rights or cuſtoms, eſpecially ſuch 
as are burthenſome to the ſubject, and for which nothing is 
done, without a trial at law by a jury, which is the birthright 
of every Engliſh ſubject; as the point now in queſtion had 
never received any judicial determination, either at law or in 
equity; and as the appellants were better able to ſupport the 
expence of a trial than the reſpondents, and muſt prevail in it, 
if, on a full examination, the merits and juſtice of the caſe 


would ſupport this cuſtom ; it was hoped, that the decree 
would be affirmed. 


Zur after hearing counſel on this appeal, it was DECLARED, 
that the Court of Exchequer ought not to have refuſed- to 


depolitions taken in the two former cauſes, at the hearing of 
this cauſe, ſaving all juſt exceptions: And it was oRDERED 
and ADJUDGED, that the decree complained of, ſhould be 
reverſed ; and that the reſpondents ſhould ſeverally account 
with and pay to the appellants, the ſaid duty of eight pence 
fer ton for all ſuch cheeſe as had been imported by the reſpon- 
dents reſpectively into the port of London, eaſtward of London- 
Bridge: And it was further oRDERED, that the Court of 
Exchequer ſhould give proper directions to the Deputy Remem- 
brancer of the ſaid Court, for taking the ſaid account. 


Elizabeth, 
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Drcret 
reverſed, 
Jour. vol. 24. 


grant an order, for the appellants to have liberty to read the p. 448. 
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Caſe 19. 


Caſes in Parliament. 


Elizabeth, Counteſs Dowager of Kildare, 
and Lady Catherine Jones, Daughters IL 
and Coheirs of Richard, Earl of Rane- Appellants, 


agb, . - 


Richard Hopſon, Eſq; Adminiſtrator with 
the Will annexed of Sir Charles Hep Reſpondents, 
fon, his Father, deceaſed, 6 


| 5th F ebruary, 1734. 


HE Earl of Ranelagh being indebted to Sir Charles Hop. 
ſon, upon a ſtated account, in 8004. by articles of agree- 
ment, dated the roth of Auguſt, 1705, obliged himſelf, his 
heirs, executors and adminiſtrators, to pay to the ſaid Sir Charles 
Hopſon, his executors, adminiſtrators and aſſigns, the ſaid ſum of 
8001. by quarterly payments, after the rate of 80 J. a year, until 
the ſame ſhould be fully ſatisfied, the firſt payment to be made 
at Michaelmas then next; and on that condition, Sir Charles 
Hopſon agreed to take his ſaid debt by ſuch quarterly payments. 


The Earl, in part performance of theſe articles, made three 
payments of 40. each, amounting to 120. the laſt of which 
payments was in February, 1706 ; and this was all the money 


ever paid by the Earl, or any other perſon towards ſatisfaction 
of the ſaid 800/. 


By indentures of leaſe and releaſe, dated the 2oth and 21ſt 
of December, 1708, made between the Earl of the one part, 
and the Duke of Ormond and others, truſtees therein named, 
of the other part ; the Earl conveyed to the truſtees and their 
heirs, all his Jriſb eſtate therein mentioned, of 4000/. a year 
and upwards, to the uſe of the truſtees, their executors and 
aſſigns, for 200 years, from the death of the Earl, in truſt, 
that out of the rents, iflues and profits of the premiſſes, and 
not by ſale or mortgage thereof, they ſhould pay the ſeveral 
debts and incumbrances therein mentioned, and particularly 


to the ſaid Sir Charles Hopſon, the yearly ſum of 80/. purſuant 
to the ſaid articles. 


In 
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In April, 1710, Sir Charles Hopſon died, having made his —— 
will, and appointed John Churchill, Nicholas Goodwin and To-. 
mas Woodford, executors thereof ; Churchill and Goodwin proved . 
the will, Woodford refuſing to aft, and thereby became enti- 
tled to the reſidue of the ſaid 800/, But, before they received 
the ſame, or any part, viz. in January, 1711, the Earl died, 
leaving Mary, Counteſs Dowager of Ranelagh, his widow, 
and three daughters, his coheirs, namely, the appellants and 
Lady Frances, who afterwards intermarried with 'the Earl of 
Coningſoy ; who thereupon took poſſeſſion of all the ſaid Triſh 
eſtate, and received the rents and profits thereof, which would 
have been ſufficient to diſcharge all the debts due and charged 
thereon. But there appearing other charges and demands upon 
the premiſſes, which were to be ſatisfied in preference to the 
ſaid debt of 800/7. due to Sir Charles Hopſon, particularly one 

annuity of 1600/7. payable to the Counteſs of Ranelagh for life, 
beſides 401. a year for ſtables, &c. no part of the arrears of the 
ſaid 80/. a year was ever paid to the executors of Sir Charles. 


The two acting executors being dead, and Mr. Woodford 
refuſing to act, letters of adminiſtration, with the will annexed, 
of Sir Charles Hopſon, were granted to the reſpondent, his ſon, 
whereby he became entitled to the remainder of the ſaid 800/. 


The reſpondent, for ſeveral years after the death of Sir Charles 
Hopſon, his father, was an infant, and knew nothing of the 
ſaid debt, or how it was ſecured, or where, or to whom to 
apply for a ſatis faction of the ſame; but having at laſt received 
full information, and- obtained the ſaid articles, the reſpondent, 
on the 12th of February, 1729, exhibited his bill in the Court 
of Chancery, againſt the appellants and others, in order to have 


a ſatisfaction of 680 /. which remained due, and the intereſt 
thereof. 


To this bill, the appellants and the other coheirs appeared, 

and put in their anſwers; the appellants thereby admitting the 

| Juſtice of the debt, and the articles and deed of truſt executed 

by the Earl of Ranelagh, for ſecuring the payment of the ſame. 

in ſuch manner as aforeſaid, and that they were ready to pay 

the ſaid 6807. : But whether they ought to pay intereſt for the 
lame, they ſubmitted to the judgment of the Court. 
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* On the zoth of Oober, 1733, the cauſe was heard before 
e Lord Chancellor King, when his Lordſhip decreed, that it 
ſhould be referred to the Maſter, to compute intereſt for 80ʃ. 
part of the ſaid 6801. from Chriſtmas 1706 to Chriſtmas 1707, 
and ſo for every ſucceeding year yearly, until the ſame ſhould 
be paid, and in like manner to compute intereſt for each and 
every other 8o/. part of the 680/. yearly, from the time 
the ſame reſpectively became due, until the ſame ſhould be paid, 
and for the laſt ſum of 401. remainder of the ſaid 6801. from 
the time the ſame became payable, until the ſame ſhould be 
paid, and that ſuch intereſt ſhould be computed at the rate of 
51. per cent. per ann. And it was further ordered, that the 
Maſter ſhould tax the reſpondent his coſts ; and the appellants 
and the defendant Lady Frances Coning/by having admitted, that 
they had been in poſſeſſion of the truſt eſtate, charged with the 
payment of the debt claimed by the reſpondent, and that the 
rents and profits thereof were ſufficient to pay all the debts 
charged thereon by the deed of truſt; it was further ordered 
and decreed, that the faid defendants ſhould pay to the reſpon- 
dent the ſaid ſum of 680/, together with the intereſt for the 
ſame, and alſo his coſts, to be taxed by the Maſter. 
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| þ J. wines. From fo much of this decree as related to intereſt and coſts, 
ll ” Fazaker- the preſent appeal was brought; and on behalf of the appel- 
* ey. 


lants, it was infiſted, that the debt due to the reſpondent was 
not in its nature ſuch a demand, as ought in a Court of 
Equity, to carry intereſt ; eſpecially, as there was no default 
in the Earl of Ranelagh, or his repreſentatives, in paying the 
ſame as ſtipulated by the articles. That as the appellants were 
entire ſtrangers to the reſpondent, and to all other the repre- 
ſentatives of Sir Charles Hopſon, they could not pay the money 
before any demand was made; and as they, upon the very firſt 
application, ſubmitted to pay it, it was an extraordinary hard- 
ſhip upon them to be charged both with coſts and intereſt, 
which augmented the debt to above double the principal ſum. 
That the reſpondent, by his bill, had only claimed the beoefit 
of the truſt term of 200 years, and by the deed creating that 


term, no proviſion was made for paying the reſpondents. 
demand, other than ſo far as regarded the principal ; and as, the 


term was ſubject to other large 1gcumbrances, it would in 2 
particular manner affect the other creditors, ſhould the reſpon- 
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dent's demand of intereſt be eſtabliſhed: 'For, by that means, 
the other incumbrancers muſt neceſſarily be poſtponed, and 
perhaps wholly defeated of their juſt demands, the rents and 
profits of the eſtate being but barely ſufficient to ſatisfy the 


debts charged thereon without intereſt, If however the re- 
ſpondent ſhould be held entitled to intereſt, he ſhould reſort 


to the perſonal eſtate of the Earl, and for that purpoſe, ought 


to have brought his repreſentative before the Court, but which 
he had not done; and therefore it was hoped, that the decree, 
with reſpect to intereſt and coſts, would be reverſed. 


In ſupport of the decree, it was contended, that the whole 
$00/. was originally due on a ſtated account, ſo long ago as 
Auguſt, 1705, and that the accepting it by inſtalments, was a 
favour granted by Sir Charles, which the Earl could not in 
juſtice demand ; and as thoſe future times of payment were 
ſettled by articles, intereſt ought of courſe to run upon the 
delay of payment from thoſe times. That the articles entered 
into by the Earl of Ranelagh, bound- his heirs to the due per- 
formance of them by payment of 801. a year, till the 8001. 
was paid; and therefore, by virtue of the articles, the Earl's 
aſſets, real as well as perſonal, were liable to anſwer intereſt 
for the nonpayment of every 80. as it became due according 
to the articles. That the Earl's conveyance of his eſtate to 
truſtees for 200 years, to commence from his death, was a 
further ſecurity for payment of the 80/. a year; and there 
being ſufficient to anſwer intereſt as well as principal, it was 
but reaſonable, that it ſhould be anſwered to the creditor who 
firſt made a compoſition to have the debt paid according 'to 
the articles; and if he could not have it ſo paid, it was but juſt 
that the intereſt ſhould be anſwered, there being a fund ſuf- 
ficient to do it; and as to the coſts, they were a neceſſary con- 
{cquence of the right. 


Ar TEN Wan counſel on this appeal, it was ORDERED and 


ADJUDGED, that the decree complained of ſhould be affirmed ; 
with this variation in that part of it directing the computation 


of intereſt ; viz. that inſtead of 51. per cent. the intereſt ſhould 
be computed at the rate of 41. per cent. only. 


5 


Elizabeth 
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J. Strange. 


Decres 
affirmed, 
with a va- 
riation. 
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Elizabeth Pa call, Spinſter, adminiſtra 
trix of 1551 Bromſall, * * Gans 
Mark Thurſton, Eſq; Executor of Su- 
ſannab Herbert, who was the Admi- 
niſtratrix of Dr. Herbert, Mary Jeay 
and Catherine Haſelden, the Heirs at | 
Law of Sir Thomas Bromſall, Brom- |. 
all Throgmorton, Eſq; Edward M igh- 
Tingale, Eſq; a Mortgagee, Grace, 
Counteſs of Granville, Sir Thomas my 
Croſs, Bart. John Lord Carteret, and , Reſpondents 
Sir Clement Cotterell, Knut. Truſtees 
for the Creditors of Dr. Herbert, 
Edward Prideaux Gwynn, Eſq; Heir} 
and Executor of Francis Gwynn, 
Eſq; the ſurviving Truſtee named 
in the Marriage Articles of Sir 7ho- 


2 95 and Lady Bromſall, 1 { 


27th F any, 17 34. 


Y arias 5 dated the 17th * October, 1704, ae od 

Thomas Bromſall, Eſq; afterwards Sir Thomas Bromſall, 
Knt. of the firft part, Mary Colinge, widow, of the ſecond 
part, and Francis Gwynn and Richard Powis, of the third part; 
the ſaid Thomas Bromſall, in conſideration of his then intended 
marriage with the ſaid Mary Colinge, and her marriage portion, 
covenanted for himſelf, his heirs, executors and adminiſtrators, 
with Gwynn and Powis, their executors and adminiſtrator, 
that in caſe the marriage took effect, he would, before the end of 
Eaſter term then next, well and ſufficiently grant, ſettle and 
aſſure, all thoſe his manors, lands, tenements, hereditaments 
and premiſſes, in Bigg/eſwade in the county of Bedford, to the 
uſe, intent and purpoſe, that his intended' wife ſhould receive 


an annuity, or rent charge of 500/. 'a year, during her life, 
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clear of all taxes and deductions whatſoever, to be paid by —— 
quarterly payments; with a power, in default of payment, for 4542 
her and her aſſigns, from time to time, to diſtrain on the ſaid 
premiſſes for the ſaid 500 J. a year; and in default of payment 
by the ſpace of 60 days; and of a ſufficient diſtreſs, to enter 
upon and hold and enjoy the premiſſes, till the ſaid rent-charge, 
and the arrears thereof, and all coſts and damages ſhould be 
fully paid and ſatisfied; which was declared to be for her 
jointure, and in full of dower: And by the fame articles he 
covenanted, that all ſuch other lands as he ſhould afterwards 
purchaſe, or become ſeiſed of in Biggleſwade aforeſaid, ſhould 
be charged with the ſaid annuity; and at his own coſts. and 
charges, on the requeſt of the truſtees, be conveyed accordingly. 


The marriage ſoon after took effect; and, on the firſt of 
February following, Sir Thomas Bromſall died, before any ſettle- 
ment was made purſuant to the ſaid articles; whereupon his 
real eſtate, for want of iſſue male, deſcended ta Mary his only 
ſurviving daughter, by a former wife, and Elizabeth Haſelden 
and Catherine Haſelden, his only grand-children, as his co- | 
heireſſes at law. | 4 


The eſtate at Biggleſade being part freehold and part copy- 
hold; and, by reaſon of a mortgage upon it for 25001. to the 
reſpondent Nightingale's father and teſtator, not being ſufficient 
to pay and ſecure the annuity to Lady Bromſall, the relict and 
adminiſtratrix of Sir Thamas; ſhe, together with her truftees, | 1 
in Eater term, 1705, preferred a bill in the Court of Chan- 1 8 3 
cery, againſt the coheirs of Sir Thomas Bromſall and the mort- 
gagee, to have that eſtate cleared of incumbrances, and the an- 
nuity and arrears made good, or that the eſtates which deſcended 
to the coheirs might be fold, or charged. with the payment 
thereof; and that the Lady Bromſall might redeem the mort- 
gage, if ſhe thought fit, and keep the ſame as a charge upon 4 
the eſtate, in order to protect her annuity ; and that the coheirs _ 1 

ſhould be decreed ſpecifically to perform the articles. l 


* _ 
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In Trinity term, 1705, the coheirs exhibited a croſs- bill for 
a diſcovery of Sir Thomas's perſonal eſtate; and, on the 14th 
of May, 1707, both cauſes were heard before the Lord Chan- 
cellor Cowper ; when ſeveral ſpecial directions were given relat- - | 
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ing to the copyhold eſtate, and for lands to be ſet out with it, 
to make up the value of 4000 J. for the coheirs, who claimed 
the ſame by virtue of marriage- articles made by the ſaid Sir 
Thomas, on his marriage with his former wife; and as to the 
Lady Bromſall, it was referred to a Maſter, to enquire what 


was due to her for her annuity, and to tax her coſts, to be paid 
out of the eſtate; liable to Sir Thomas's covenant. 


On the 12th of May, 1709, the Maſter having made his 
report, in reſpect to the copyhold lands, and other things, 
and exceptions having been taken thereto, thoſe, and the 
matters reſerved, came on to be heard; and it was then or. 
dered, that Lady Bromſall, and her aſſigns, ſhould hold and 
enjoy all the reſt of Sir Thomas Bromſall's eſtate, except the 
lands to be ſet out as aforeſaid, for ſatisfaction of her rent- 
charge, and the arrears and growing payments thereof ; and 
that ſhe ſhould be at liberty to redeem Mr. Nightingale's mort- 
gage, and to hold over till repaid, and until paid the arrears 
of her rent-charge, with intereſt from the times the ſame ought 
to have been paid, and her coſts ; but ſhe was not to be let into 
poſſeſſion, nor were the tenants to pay to any of the parties, till 
further order, 


On the 5th of March, 1709, the Maſter having made another 
report, and ſet out lands to make up 4000/7. for the coheirs; 
the cauſe came on again ; when it was ordered, amongſt other 
things, that the Lady Bromſall ſhould be at liberty to redeem 


Nightingale's mortgage; and thereupon he was directed to 


convey and aſſign the mortgaged premiſſes to her; in which 
conveyance all proper parties were to join; and ſhe and her 
aſſigns were to hold the fame till the ſhould be repaid what ſhe 
ſhould pay to Nightingale, and alſo the arrears of her rent- 
charge, with intereſt and coſts; and that poſſeſſion of all the 
reſt of Sir Thomas Bromſall's eſtate, not ſet out to the coheirs, 
ſhould be forthwith delivered to Lady Bromſall; and that all 
the tenants ſhould attorn and pay their rents in arrear, and fu- 
ture rents, to her, or to whom ſhe ſhould appoint ; and that 
ſhe and her aſſigns ſhould hold and enjoy, until fully reim- 
burſed what ſhe ſhould pay towards diſcharge of the. mortgage, 
with intereſt, and until ſhe ſhould be paid her annuity and 


growing payments, and all arrears, with intereſt from the 


ref} pective 
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reſpective times the ſame ought to have been paid, and her coſts, 
which were to be ſettled by the Maſter. 


On the 25th of Fuly, 1710, the Maſter made a further re- 
port; to which exceptions being taken and argued, ſeveral 
directions were given, and the report was confirmed; And 
afterwards, by another order of the 2d of June, 1711, it was 
ordered, that the Maſter ſhould carry on the accounts from 
the time of that report, and tax the Lady Bromſall her ſub- 
ſequent colts, 


On the 18th of July, 1711, the Maſter made a further 
report, which was confirmed on the 16th of October following : 
But before any further procecdings were had, the Lady Brom- 


fall married John Herbert Clerk, afterwards Dr. Herbert; and 


they and the truſtees, in Trinity term, 1712, brought a bill of 
revivor, and the proceedings were revived accordingly. 


On the 1oth of May, 1714, the Maſter made a further 
report ; and thereby certified, that there was due at Lady- day, 
1714, to Dr. Herbert and his wife, 45271. 156. 7d. 1; which 


5 
report was confirmed. 


After this, and before any further account was taken, Dr. Her- 
bert, without his wife's knowledge or privity, by indenture 
dated the gth of June, 1729, reciting the marriage-articles, 
and the ſaid ſeveral decrees and proceedings; and that, by the 
laſt report, there appeared due to him and his wife 45271. 
15s. 74. and that there was further due to them a great 
ſum of money, for the arrears of the annuity, and other ſums, 
by virtue of thoſe decrees and proceedings, which were not 
then liquidated : To the intent therefore to veſt the abſolute 
property and power of diſpoſition of ſuch arrears, in truſt 
tor Dr. Herbert, his executors, adminiſtrators and aſſigns ; 
and in conſideration of 55s. only, Dr. Herbert aſſigned, trans- 
ferred and ſet over, unto Lord Carteret and Sir Clement Cot- 
terell, their executors, adminiſtrators and aſſigns, all arrears 


of the ſaid annuity, and intereſt thereof, and all other ſums of 


money, debts, dues and demands, by virtue of the ſaid decrees, 
or any proceedings in the ſaid cauſes, or otherwiſe by reaſon 


of the annuity then due to him and his wife, or either of 


them, whether the accounts thereof were ſtated or not, toge- 
- ther 
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FA ther with all ſuch intereſt which ſhould from thenceforth 


1734- 
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become due for the ſame, and all his eſtate, right, title and 
intereſt therein; to hold, receive and enjoy the ſame, to them, 
their executors, adminiſtrators and aſſigns, from thenceforth; 
in truſt nevertheleſs for Dr. Herbert, his executors, admini- 
ſtrators and aſſigns, and for no other uſe whatſoever. And, to 
the further intent that the property and diſpoſition of the aid 
annuity and intereſt thereof, which might thereafter become 
due, during the coverture between him and his wife, might 
be abſolutely veſted, in truſt for him, his executors, &c. and 
in conſideration of 55. Dr. Herbert, by the ſame deed, aſſigned 
and ſet over the ſaid annuity, and the intereſt thereof which 
ſhould from thenceforth grow due, and all his eſtate and intereſt 
therein, in law and equity, to the ſame truſtees for gg years, 
if he and his wife ſhould jointly ſo long live, in truſt for the 
only benefit of Dr. Herbert, his executors, adminiſtrators and 
aſſigns, and for no other uſe whatſoever. 


On the 12th of the ſame month, Dr. Herbert, by a deed- 
poll, declared his intent and meaning, in veſting the property 
of the debt already ariſen, or which ſhould ariſe as aforeſaid, 
in the ſaid truſtees to be; that upon the death of Dame Mary 
his wife, and .not before, they might be enabled, and he did 
thereby direct them, to pay thereout, in the firſt place, to dit 
Thomas Croſs, Bart. 500/. and oO. to ſuch perſon as he ſhould 
appoint by his will, to fulfill the will of his niece Mary 
Cullum, of whoſe will he was ſole executor; to the Right 
Honourable the Counteſs of Granville 3900/7. with intereſt, in 
full diſcharge of all her.demands upon him: And as to the 


reſidue of the ſaid debt then due, and thereby not diſpoſed of, 


or which thereafter might become due to him in manner afore- 
faid ; he directed the truſtees to pay the ſame, after payment of 
the ſums aforeſaid, to ſuch perſon or perſons, and for ſuch uſes, 
as he ſhould by will, deed, or otherwiſe direct; and if it ſhould 
happen, that he himſelf did, by any other way, in the mean 
time, ſatisfy and diſcharge all or any the three before mentioned 
ſums, then it ſhould be lawful for him to direct the payment 
and diſpoſal of the like ſums reſpectively ſo ſatisfied and diſ- 
charged, to ſuch other uſes, as he by his will, deed, or other- 
wiſe, ſhould appoint. 


On 
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On the 26th of O#Zober, 1729, Dr. Herbert died inteſtate, 
without making any other aun dee of the premiſſes than as 
aforeſaid. 


On the 2d of April, 1730, the Lady Bromſall died, before 


ſhe had taken out letters of adminiſtration to the Doctor; and 


the appellant, being a relation of hers, took adminiſtration of 
her perſanals ; and ſoon afterwards, Suſanna Herbert, widow, 


the Doctor's mother, took out letters of adminiſtration to 
him. 


In Michaelmas term, 1730, the Lord Carteret and Sir Clement 
Cotterell preferred their bill in Chancery againſt both the admi- 
niſtratrixes and againſt Sir Thomas Bromſall's coheirs and others, 
to have the accounts carried on and finally taken; and that the 
coheirs might pay what ſhould appear due thereon ; and that the 
eſtate might be ſold, and the monies ariſing by ſuch ſale be 
applied towards ſatisfaction of the mortgage; and afterwards, 


towards payment of the ſums mentioned in the deed of the 


12th of Fune, 1729; and that the reſidue might be paid «to ſuch 
perſons, as ſhould appear to be entitled thereto; and that the tenants 
might. be enjoined from paying their rents to the defendants. 


To this bill the appellant put in her anſwer; and thereby 
ſubmitted to the Court, whether any thing paſſed by the deed 
of the gth of June, 1729; and ſaid, that ſhe being couſin- 
german to Lady Bromſall, and one of her neareſt kindred, ſhe, 
with the advice and conſent of the reſt of the relations in equal 
degree, took out letters of adminiſtration of Lady Bromſall's 


eſtate; and thereby, if the annuity of 500. a year, or the 
arrears thereof, which became due to Lady Bromſall out of the 


eſtate of Sir Thomas Bromſall, did not paſs to the truſtees by 
the deeds before mentioned, the ſame, together with the 
intereſt and arrears, or ſuch part of the ſame as did not paſs 
by the ſaid deed, became due and payable to the appellant, as 

adminiſtratrix ; and that in that right ſhe was alſo entitled to one 


motety of the perſonal eſtate I Dr. Herbert died Poſfeſſed 
of, or entitled to. 


In Trinity term, 1731, the appellant exhibited her croſs- 


bill againſt the reſpondents, in order to revive the former pro- 
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at oeedings in the cauſe, wherein Lady Bromſall was a plaintiff, 
3 and to diſcover the perſonal eſtate of Dr. Herbert; and in order 
that the premiſſes might be ſold, for diſcharging the ſevetal 
incumbrances upon them, and particularly the arrears of the 
ſaid annuity, and intereſt for the ſame; and that ſhe might be 


paid thereout what was due to Lady Bromſall at the time of her 
death. 


— 
r 


= - * p 
2 
—— 


—— — — — 


Both theſe cauſes being at iſſue, were heard before the Lord 
Chancellor King on the iſt of June, 17333 when his Lordſhip 
was pleaſed to order and decree, that it ſhould be referred to 
the Maſter to take an account of what was due to the defen- 
dant Nightingale, the mortgagee, for his principal, ' intereſt and 
coſts ; and that the plaintiffs ſhould pay what was ſo due, at 
ſuch time and place as the Maſter ſhould appoint ; and that 
thereupon the defendant Nightingale ſhould re-convey the 
mortgaged premiſſes to the plaintiffs, or to whom they ſhould 
appoint ;, and ſhould deliver the deeds and writings in his 
cuſtody or power, relating to the premiſſes, upon oath, to the 
plaintiffs, or whom they ſhould appoint ; but in default of 
ſuch payment, it was ordered, that the plaintiff” s bill, as againſt 
the defendant Nightingale, ſhould ſtand diſmiſſed with coſts, 
to be taxed. And it was ordered and decreed, that the Maſter 
ſhould likewiſe take an account of what was due for the ſum 
of 45271. 155. 7:d. reported by a report of the roth of May, 
1714, to have been due at Lady-day, 1714, for the arrears of 
the faid annuity, with intereſt for the ſame from the 17thof 
June, 1714, the time of the confirmation of the faid report; 
and that the Maſter ſhould likewiſe take an account of the 
arrears of the ſaid annuity, that grew due . from Lach- d, 
1714, during the life of Dr. Herbert, with intereſt from the 
time ſuch arrears ought reſpectively to have been paid; and 
that an account ſhould be likewiſe taken by the Maſter of 
what had been received by Dr. Herbert, or by his, order, cr 

1 without his wilful default, might have been received out of 
| the eſtate ſince Lady-day, 1714; and that the ſame ſhould be 
| deducted out of what was due to him as aforeſaid; ; and far 
what ſhould remain due after ſuch deduction, it was ordered 
and decreed, that the plaintiffs ſhould hold and enjoy the, faid 
eſtate, till they ſhould receive ſatisfaction for the ſame, toge- 


ener with what they ſhould pay to the defendant M gbtingal, 
the 
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the mortgagee, as aforeſaid, with intereſt for the ſame, to be r 
computed by the Maſter, together with their coſts, to be taxed. wap 
Ahd as between the plaintiffs and the defendants, it was ordered 
and decreed, that the plaintiffs ſhould perform the truſts. of 
the ſaid deed of the 12th of June, 1729, and that the Maſter 
ſhould take an account of what was due to the defendant Sir 
Thomas Croſs, for the principal ſum of 5007. contained in the 
deed of truſt, together with intereſt and coſts, deducting what 
had been received by him, which was to be paid him by the 
plaintiffs in the firſt place out of the money they ſhould receive 
under the ſaid deed of truſt; and as to the ſecond 500/. men- 
tioned in the deed of truſt, it did not appear, that any appoint- 
ment was made of it by Dr. Herbert, and therefore the ſame 
was not to be paid. And in the next place it was ordered and 
decreed, that an account ſhould be taken of what was due to 
the defendant the Counteſs of Granville, for the ſum of 49007. 
mentioned in the faid deed of truſt, together with intereſt and 
coſts ; and that the plaintiffs ſhould pay the ſame out of what 
they ſhould receive in the next place; and as to the ſurplus of 
what ſhould be received by the plaintiffs, the ſame was to be 
conſidered as part of the perſonal eſtate of Dr. Herbert, and 
was to be paid to the defendant Mrs. Herbert, his adminiſtra- 
trix, to be applied by her in a courſe of adminiſtration. And 
it was further ordered, that the Maſter ſhould appoint a receiver 
to receive the rents and profits of the eſtate, and allow him a 


falary for his care and pains therein: But ſuch receiver was 
firſt to give ſecurity to be allowed by the Maſter, to be anſwer- 
j able for what he ſhould ſo receive, as the Court ſhould direct. 
e And it was further ordered, that the receiver ſhould apply the 
„ rents, according to the directions aforeſaid. And on the croſs- 
dill it was ordered and decreed, that the Maſter ſhould enquire 


how much of the ſaid annuity became due between the death 
of Pr. Herbert and the death of Lady Bromſall; and as to 
thoſe arrears, the ſame were to be accounted for and paid to 
the adminiſtratrix of Lady Bromſall, as part of her perſonal 
eſtate. And it was ordered and decreed, that an account ſhould 
be taken againſt Mrs. Herbert, the adminiſtratrix of Dr. Her- 
bert, of his perſonal eſtate come to her hands, and of his 
debts and funeral expences ; and that the ſurplus of the clear 
Perſonal eftate of Dr. Herbert ſhould be divided into moictics, 


and 
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Pam and that one moiety thereof ſhould be paid to the plaintiff 
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J. Willes. 


Paſeball, the adminiſtratrix of Lady Bromſall, to be applied by 


her in a courſe of adminiſtration. And all the parties in both 


cauſes were to have their coſts out of the eſtate, to be taxed by 
the Maſter. 


From this decree, the appellant appealed ; inſiſting, that the 


N. Fazaker- arrears of the annuity, being a choſe in action at the time of 


ly. - 


J V erney. 
E. Green. 
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Dr. Herbert's aſſignment, did not thereby paſs; but that the 
ſame ought to ſurvive to Lady Bromſall, there being no ſettle- 
ment made by Dr. Herbert upon his marriage with her: If, 
however, this ſhould be held otherwiſe in favour of creditors, 
yet there was no colour to extend it any farther, That the 
_ eſtate ought to have been decreed to be fold ; for otherwiſe, 
conſidering the prior incumbrances, and the ſcantineſs of the 
ſecurity, the arrears of the annuity would not be ſatisfied in 
any reaſonable time, if ever ; and there was the greater reaſon 
for ſuch a decree, becauſe a ſale was prayed by both bills, and 
would be for the manifeſt advantage of all parties concerned. 


On behalf of the reſpondent Thurſton it was contended, that 
by the decree of the 5th of March, 1709, poſſeſſion of the 
eſtate was directed to be delivered, and the tenants were to 
attorn and pay their rents to Lady Bromſall; and ſhe was to 
hold and enjoy the ſame, till reimburſed her annuity, growing 
payments and arrears, with intereſt and coſts ; that ſhe having 
poſſeſſion accordingly, upon her marriage with Dr. Herbert, 
that decree was revived, and he afterwards had poffeſſion of 
the eſtate under it; and that this being all the recovery 
which the nature of the caſe would admit of, the annuity 
and all arrears thereof, together with the benefit of the 
decree, became actually veſted in Dr. Herbert, and he had 
therefore good right and power to aſſign and diſpoſe 
thereof. That this intereſt and poſſeſſion of Dr. Herbert, in 
right of his wife, was conceived to be equal to poſſeſſion under 
an elegit at law; conſequently, he had the fame power in 

. Equity to diſpoſe of that intereſt, as an huſband in poſſeſſion 
upon an elegit, in right of his wife, would have at law; 
and in this caſe, equity ſhould follow the rules of law. 
Beſides, the eſtate being decreed to the wife, to hold till ſhe 


Mould be reimburſed, was in the nature of a term por years, 
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which, without diſpute, the huſband might diſpoſe of. That 


this ought not to be confidered as a choſe in action, becauſe it 
was recovered, and in the poſſeſſion of the huſband under the 
decree, and thereby became res judicata, and as ſuch veſted in 
him. That even cho/es in action are aſſignable in equity, 
and that this aſſignment ought the rather to be ſupported, 
becauſe it was made as a. proviſion for the payment of par- 
ticular debts. By parity of reaſon, therefore, the ſurplus 
ought to go to the reſpondent Thurfton, as the repreſentative 
of Dr. Herbert, the better to enable him to pay his other debts, 
which were chiefly contracted in ſupporting Lady Bromſall, 
according to her quality and fortune, and would probably 


never have been contracted, had he received theſe arrears in his 
life-time. 


For the reſpondent Sir Thomas Croſs it was ſaid, that he was 
a juſt and honeſt creditor of Dr. Herbert and his Lady for 
500 J. actually by him advanced, and for the payment whereof, 
they gave their bond; that this debt was further ſecured by 
Dr. Herbert's deed of aſſignment of all the arrears of the rent- 
charge of good. per ann. in truſt for himſelf, his executors, 
adminiſtrators and aſſigns, in order to alter the property thereof; 
and afterwards, by the deed-poll of the 12th of June, 1729, 
whereby the ſaid aſſignment was declared to be in truſt, in 
the firſt place, for ſecuring this reſpondent's ſaid debt. That 
the Doctor had a plain power over the arrears then due to him 
in right of his wife ; and as he could releaſe the ſame without 
any conſideration, ſo in equity he could aſſign them; eſpe- 
cially when ſuch aſſignment was for a valuable conſideration, 
and to ſecure a juſt debt. 


For the reſpondents, Lady Granville, Lord Carteret and Sir 
Clement Cotterell, it was argued, that by the report of the 
ioth of May, 1714, made after Dr. Herbert's marriage with 
Lady Bromſall, 45271. 15s. 71d. was reported due to the 
Doctor and his wife for the arrears of the annuity ; and by 

the rules of law, where the huſband and wife acquire a joint 
right or intereſt in a perſonalty, the huſband alone may releaſe, 
or otherwiſe diſpoſe of the ſame as he pleaſes. That by the 
known rules of equity, choſes in action are aſſignable upon 


valuable conſideration, and, in the preſent caſe, the aſſignment 
Vor. IV. — by 


4 


W. Peere 
Williams. 


D. Ryder. 


J. Strange. 
J. Floyer. 


J. French. 


Caſes in Parliament. 


by Dr. Herbert, appeared to be made upon juſt and good con- 
ſiderations, for the ſatisfaction of his creditors; and as it muſt 
naturally happen, that many of the Doctor's debts were con- 
tracted for the ſupport and maintenance of his Lady, as well 
as himſelf, it would be extremely hard, that what was her 
fortune, and, for any thing that appeared to the contrary, her 
whole fortune, ſhould, by any nicety of law, be adjudged to go 


over to her own relations, while her huſband's juſt debts remain. 


ed unpaid. 


On behalf of the reſpondent T. hrockmorton it was ſaid, that 
he was made a party to both bills, becauſe he was entitled to 
a moiety of Sir Thomas Bromſall's eſtate, under a conveyance 


from his mother, who was one of Sir Thomas's daughters and 


coheireſſes; but that the ſubject-matter of the ſuit, in no 
reſpect concerned the heirs or repreſentatives of Sir Thomas 


 Bromſall, being a queſtion only between the repreſentatives of 


DtecrEE 
reverſed 
in part. 


Jour. vol. 24. 
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Dr. Herbert and Lady Bromſall; and that therefore the eſtate 
of Sir Thomas ought not to be charged with the coſts of the 
fuit, his heirs being no way concerned or intereſted in | the 


event of it. 


ArTER hearing counſel on this appeal, and all parties, 
except the reſpondent Bromſall Throckmorton, conſenting, by 
their counſel, that the eſtate in queſtion might be ſold; it 
was ORDERED and ADJUDGED, that the decree, ſo far as the 
ſame dire&ted the reſpondents Lord Carteret and Sir Clement 
Cotterell, to redeem the reſpondent Nightingale's mortgage, and 
in default thereof, that their bill ſhould be diſmiſſed with coſts, 
ſhould be reverſed : And it was further oRDERED, that the faid 
eſtate ſhould be ſold before the Maſter, for the. beft price that 
could be got for the ſame, in which fale all proper parties were 
to join; and that out of the money ariſing by ſale of the faid 
eſtate, what ſhould be found due to the reſpondent Nightm- 
gale, ſhould be paid in the firſt place; and that the reſidue of 
the money ariſing by ſuch ſale, and the rents and profits in 
the mean time, ſhould be applied according to the directions 
of the decree; and if there ſhould be any ſurplus, one molety 
thereof ſhould be paid to the reſpondent Bromſall Throckmorton, 
and the other moiety to the reſpondent Catherine Haſeldine : 


And it was further oRDERED and ADJUDGED, that the decree, 
2 | with 
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with theſe variations, ſhould be affirmed and that the Court — 
| . rake 1 | 1734. 

of Chancery ſhould give proper directions for carrying the ſaſne 

into execution, and that the reſpondent Nigbtingale ſhould have 

20/. paid him for his coſts, and alſo the money reported duc 


to him. 
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Jobn Brown, Eq; - —EReſpondent. 
2 5th March, 1735. 


O HN Brown, being ſeiſed in fee of a real eſtate, and poſ- Forreſterz4z. 
ſeſſed of a leaſchold houſe in Bow-ſtreet, Covent- garden, — _ 

and of other perſonal eſtate, made his will, dated the 23d of f 

June, 1732, and thereby gave annuities to ſome perſons, and 

pecuniary legacies to others, and particularly a legacy of 5007. 

to the reſpondent ; and then the teſtator deviſed his manor of 

Hubbard's-Hall, and other lands in Eſſex, to the reſpondent, 

with remainder to his firſt and other ſons in tail male; and on 

failure of ſuch iſſue, to the appellant and his heirs. And the 

teſtator gave his ſaid leaſehold houſe in Bow-ftreet to the appel- 

lant, for the remainder of the term to come therein, and gave 

all his plate to\the reſpondent ; and then the will goes on in 

the words following: © And as for the reſt, reſidue and remain- 

*der of my eſtate, whether real or perſonal, where8f I am 

* ſeiſed or poſſeſſed, or which I am any ways entitled to, and 

* which I have not herein and hereby before deviſed, given, 

* bequeathed or diſpoſed of, I give, deviſe and bequeath 

* the ſame, and every part thereof, and all my right, 

* title, claim and intereſt therein and thereto, unto ſuch 

my executor or executors herein after named, as ſhall 

„ duly take on him or them the execution of this my 

will, according to the true intent and meaning thereof, 

*his or their heirs, executors, adminiſtrators and aſſigns, as 

tenants in common, and not as joint tenants ; and I do hereby 

"conſtitute and appoint the herein before named Lieutenant Co- 

lonel Fobn, Brown (meaning the reſpondent) and William Sel- 
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<« win (meaning the appellant) to be executors of this my lat 
© will and teſtament, upon condition, that before their inter- 
e meddling as executors, either by proving this my laſt will 
e and teſtament, or diſpoſing of any part of my eſtate of 
« effects, of the value of 100/. or more, (except what thay 
* relate to, or be diſpoſed of, in or about my funeral, or the 
„ proviſion for my family, for a convenient time after my 
« deceaſe) they ſhall give ſufficient reaſonable ſecurity, to 
* be approved by the Honourable Colonel Edward Eaton, 
« for the true payment of the ſeveral money legacies herein 
e and hereby before given and bequeathed, according to this 
% my will; and in caſe they or either of them ſhall refuſe 
« or neglect ſo to do, for the ſpace of thirty days next after 
* my deceaſe, or ſhall, in the mean time, before ſuch ſecurity 
„given as aforeſaid, intermeddle as my executors or executor, 
any further than as aforeſaid, then and in ſuch caſe, I do 
* hereby declare, that ſuch one or both of them ſo refuſing or 
<< neglecting, ſhall, from ſuch intermeddling, neglect or refuſal, 
* loſe all benefit of executorſhip hereby given or intended to 
te them, or ſuch of them ſo intermeddling, neglecting or refuſ- 
„ing; and that ſuch his or their executorſhip or executorſhips 
„ ſhall thenceforward ceaſe and be void. But in caſe only one 
e of my ſaid executors ſhall intermeddle, negle& or refuſe as afore- 
* ſaid, and that the other ſhall comply as aforefaid, then my 
„will and meaning is, and I do hereby direct and appoint, 
„ that the executorſhip of him who ſhall ſo intermeddle, 
© neglect or refuſe, and all the benefit and advantage thereby 
« given or intended to him ſhall go over, remain and be to the 
other. And my will and meaning further is, that if one of 

* my ſaid executors ſhall die during my life, and if the ſurviving 
i executor ſhall give ſuch ſecurity as aforeſaid, then and in ſuch 
< caſe, ſuch ſurvivor ſhall be my ſole and only executor, and 
„ ſhall have and take to his ſole uſe, benefit and advantage, 
* and of his heirs, executors, adminiſtrators and aſſigns, all 
<« ſuch reſidue and remainder of my eſtate, and all right, title, 
*« intereſt and claim therein and thereto, which I have hetein 
before deviſed to him and my ſaid other executor, as afore- 
* ſaid. And my will is, and I do hereby give and bequeath 
eto my ſaid executors, or ſuch of them as ſhall duly qualify 


„ themſelves or himſelf in manner aforeſaid, all ſuch mo” 
an 
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and remainder of my eſtate whatſoever, as ſhall be left after 


payment of my ſaid debts and legacies; and that they or he 
« ſo qualifying themſelves, ſhall have and take the ſame to and 
« for their or his own uſe or uſes, notwithſtanding any par- 


« ticular legacy or legacies herein before given or deviſed to 


« them, or cither of them.” 


Ds the 19th of November, 1732, the teſtator died without 


revoking or altering his ſaid will; and the appellant and reſpon- 


dent, having both duly qualified themſelves according to the 
teſtator's directions, proved the will, and took upon them the 
executorſhip, and paid the teſtator's debts, funeral charges, and 


money legacies, and divided equally between them great part of 
the reſidue of his perſonal eſtate. 


But the appellant being indebted to the teſtator in the prin- 
cipal ſum of zooo/. the appellant, for ſecuring the payment 
thereof, with intereſt, became bound to the teſtator in a bond, 
bearing date the 2oth of June, 1732, in the penalty of 6000 /. 
with condition for payment of 3000. and the intereſt thereof, 
on the 25th of December then next enſuing ; which 3000. and 
the intereſt remained due and unpaid at the teſtator's deceaſe ; 
and the appellant refuſing to account for the money due on this 
bond, as part of the teſtator's reſiduary eſtate ; but infiſting to 
retain the whole thereof to himſelf, and refuſing to pay or allow 
to the reſpondent, the half of the money due on this bond ; 
the reſpondent, on the 19th of March, 1732, exhibited his 
bill in the Court of Chancery againſt the appellant, for an 
account of the reſiduary part of the teſtator's eſtate, and that 
the reſpondent might have his ſhare thereof ; and particularly, 


that he might be paid half the my due for principal and 
intereſt on the ſaid bond. | 


On the 4th of Fuly following, the appellant exhibited his 
crols-bill againſt the reſpondent, praying, that the ſaid bond 


which then was in the reſpondent's cuſtody, might be delivered 


up to the appellant: And by this bill, and alſo by his anſwer 


to the original bill, the appellant alledged, that the teſtator 
had ſeveral times before the making his will, declared to 


Mr. Charles Viner, who drew it, that he deſigned to give the 


appellant, for his own uſe and benefit, the whole money due 
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Rn that bond; and that it was the teſtator's intention, 


1735. 


— magnking the appellant one of his executors, to diſcharge the 


J. Willes. 
H. Ryder. 


On the 6th of December, 1733, both cauſes were heard before 


the original cauſe, -ſhould be diſmiſſed; and upon the appel- 


up to the appellant to be cancelled. 


pay to the reſpondent what the Maſter ſhould certify to be due 
for a moiety of the ſaid principal money and intereſt; and that 
thereupon the reſpondent ſhould deliver up the ſaid bond to the 
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ſaid bond, that the appellant might have the whole benefit 
thereof to himſelf. — And in theſe cauſes, the appellant exa- 
mined the ſaid Charles Viner as a witneſs; who clearly proved 
ſuch intention of the teſtator, and what diſcourſes had paſſed 


between them relating thereto, before the teſtator's making his 


will. — He alſo proved, that this 30004. was originally ſecured 
by a joint bond from the appellant and his partner; and that 
to prevent the partner from taking any advantage of the benefit 


intended for the appellant, the teſtator, about three days before 


he made his will, delivered up the joint bond to the appellant, 
and took his fingle bond for 3 whole ſum. 


the Maſter of the Rolls; who was pleaſed to allow the depo- 
ſition of the ſaid Charles Viner to be read, though objected to 
by the reſpondent ; and decreed, that the reſpondent's bill in 


lant's croſs-bill, decreed, that the ſaid bond ſhould be delivered 


From this decree the reſpondent ab. and theſe cauſe 
were heard before the Lord Chancellor Talbot, on the 1 5th and 
16th of October, 1734, who was pleaſed to declare, that the 
money due on the 3000/. bond, entered into by the appellant 
to the teſtator, ought to be conſidered as part of the reſidue of 
the teſtator's eſtate, which by his will was deviſed equally 
between the reſpondent and the appellant, his executors ; and 
that the reſpondent was entitled to a moiety of the money due 
on the ſaid bond: And his Lordſhip therefore decreed, that it 
ſhould be referred to the Maſter to take an account of what 
was due for principal and intereſt on the ſaid bond, and what 
the moiety thereof amounted to; and that the appellant ſhould 


appellant. 


And 3 this 3 the appellant appealed, inſiſting, that 


the parol evidence was very proper to be read, and was a ſuf⸗ 
3 ** 
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gcient around to bar the equity of the reſpondent's bill : For trig 
735* 

that by the rule of law, if an obligee makes the. obligor one Gs 
of his executors, this act of the teſtator extinguiſhes the debt: 
for the debt conſiſting only of a right to recover it by way of 
action, which one executor cannot maintain againſt the other; 

the teſtator by making the debtor one of his executors, does 
thereby diſcharge the action, and conſequently diſcharges the 

debt. That it was proved beyond contradiction, that the teſta- 

tor not only knew the rule of law in this reſpect, but intended 

it ſhould operate for the appellant's benefit; and therefore a 

Court of Equity ought to permit it to take place in ſupport of 

the teſtator's intention, which is principally to be regarded in 

the conſtruction of wills; and where the teſtator's intent to 
diſcharge the debt 1s clear and evident, it is not material 
whether he does it by expreſs words, or by an act in law 
amounting to the ſame thing. That the reſpondent's caſe was 

very different from the caſe of a creditor, in reſpect of whom 

this debt would be conſidered as aſſets in the hands of the 
executor ; becauſe a teſtator cannot by his will extinguiſh a 

debt to the prejudice of creditors: But, with reſpect to a 
reſiduary legatee, the teſtator has an abſolute power over his 

eſtate, and may extinguiſh. a debt by act in law, as well as by 
expreſs words. That as the reſpondent's equity aroſe only from 

a preſumption that the teſtator did not intend by a& in law, 

to extinguiſh the debt, it was apprehended, that, the executor 
might encounter and rebutt this equity, by giving parol evi- 
dence, that the teſtator's intent was agreeable to the law, and 
unextinguiſhment in equity as well as law, of the debt in 
favour of the executor; and there are many inſtances in the 
Courts of Equity, where parol evidence has been allowed to 

be read, in order to ſupport the conſtruction of the law, and 
rebutt an equity that might otherwiſe ariſe againſt the legal 
Operation of a deed or will. 


r N 


But it may he objected, that by the will the reſidue of the 
real and perſonal eſtate not therein before given, bequeathed, or 
diſpoſed of, is given to ſuch of the teſtator's executors therein 
alter named, as ſhould prove his will; and from hence it is 
inferred, that this debt not being therein before diſpoſed of, 
paſſed by this clauſe of the will as part of the re/duum thereby 
bequeathed; and that the ſubſequent clauſe which conſtitutes 
the 
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| 1 the executors, comes too late to affect any part of the oj. 
| 0; a n ; | 

[| wy duum, in regard it is compleately diſpoſed by the antecedent 
clauſe. To this it is anſwered, that the teſtator having 
given particular legacies to each of his executors, there was 
a neceſſity for a ſpecial bequeſt of the refduum, to prevent : 
| reſulting truſt ſor the next of kin; but the teſtator even in 
this part of the will conſidered them as executors, and be- 
queathed the reſidue to them by that name and deſcription, 
and therefore as they muſt firſt be executors before they could 
take the reſidue, the debt muſt, in the firſt place, be thereby 
extinguiſhed, and conſequently diſpoſed of, before the refiduay 
bequeſt could take effect; and as the whole will took place 
at the ſame time, it was immaterial whether the executors were 
appointed in a clauſe previous or ſubſequent to the refiduary 
bequeſt. Beſides, the word re/due muſt mean the reſidue of 
the perſonal eſtate exiſting at the time when the will ſhoull 
take effect, at which time the debt, by operation of law, be- 
came extinct, and ceaſed to be any part of the reſidue, and con- 
iequently did not paſs. And as this was the natural meaning 
and import of the word, ſo it was plain from the evidence in 
the cauſe, that the teſtator underſtood the word re/idue in this 
ſenſe; becauſe he intended, that by making the appellant exe- 
cutor, the debt ſhould be extinguiſhed and ceaſe to be part 
of his perſonal eſtate; ſo that this conſtruction was appre- 
hended to be conſiſtent with the words of the will, and agree- 
able to the intent of the teſtator. 


It may however be objected, that if the teſtator had intended 
the debt to be diſcharged, he would have ſo directed in clear 
and explicit terms. — But to this it is anſwered, that Mr. Vine 
proved the teſtator's intent not only to diſcharge the debt, but 
to diſcharge it by the particular method of niaking the appel- 
lant a co-executor of the will; and his teſtimony ſtood con- 
firmed by the circumſtance of exchanging the joint bond of the 
partners for the appellant's fingle bond, which could not be 
accounted for, unleſs it was done to ſerve this particular pur- 
poſe ; and the teſtator's omiſſion to diſcharge the debt by exprels 
words, was occaſioned merely by Viner's aſſurances, that the 
making of the appellant a co-executor. was the proper and 
effectual method to extinguiſh the debt in his favour. As there- 
fore the teſtator, relying upon this advice, had neglected to 

| | diſcharge 
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diſcharge the debt by expreſs words, and depended on the rule 
of law as equivalent to an expreſs diſcharge; it was appre- 
hended, that a Court of Equity ought not to defeat the teſta- 
tor's deſign, by controuling the operation of law which was fo 
manifeſtly agreeable to his intent, and implied as much as 
words could expreſs; and conſequently that the laſt decree 
ought to be reverſed, and the firſt affirmed. 


On the other fide it was contended, that the money ſecured 
by the bond in queſtion, was indiſputably part of the teſtator's 
perſonal eſtate at the time of making his will, and remained 
ſo at his death ; and that the reſpondent's title to a moiety 
of it, did not ariſe from any conſtruction or rule of equity, nor 
was it given him by implication only, or by doubtful or uncer- 
tain expreſſions in the will, but by a plain and expreſs deviſe 
of a moiety of every part of his perſonal eſtate not before 
deviſed. That no conſtruction could be put upon the words 
of the will in favour of the appellant, but his caſe reſted 
wholly upon an endeavour to deſtroy the force of the written 
will, and overturn the plain words of it by parol evidence only ; 
there was however no precedent to ſupport ſuch an attempr, 
this not being. the cafe of evidence offered to obviate or take 
off an implication, which might or might not take place, and 
yet the words of the will have their force and operation ; 
nor to anſwer any rule or conſtruction of equity ariſing 
upon, or conſiſtent with the words of the will; but to con- 
troul and take away a plain deviſe and expreſs gift to the 
reſpondent. That the giving way to parol proof in a caſe 
thus circumſtanced, would ſhake the rule of evidence, and 
tend to introduce thoſe inconveniences which are guarded 
againſt by the ftatutes of frauds and perjuries, whereby it 
is enacted, “that no will in writing ſhall be repealed, nor 
* ſhall any clauſe, deviſe or bequeſt therein, be altered or 
* changed by any words, or will by word of mouth only ;” 
and therefore the reſpondent hoped, there was no reaſon to 
make a precedent in this caſe, where the attempt to alter a 
plain bequeſt in the will was ſupported by one witneſs only, 


and whoſe depoſition, if permitted to be read, contained facts 
and circumſtances highly improbable. 
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AccoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that. the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed.* 


John Anſtis, Elgj - - - _ Appellant. 
Jobn Gandy, and Frances his Wife, Reſpondents: 
3iſt March, 1735. 


AM the daughter of John Anſtis, the appellant's father, 

and ſiſter of the half- blood to the appellant; on the 23d 
of September, 1693, intermarried with Villiam Hooper, who, 
on the 3d of December, 1700, died inteſtate, leaving iſſue by her 
the reſpondent Frances, and Mary, afterwards wife of John 
Swinnerton Dyer, and his wife enſeint with a poſthumous ſon; 
who was born on the 16th of February, 1770, and named 


Milliam. 


Mary, the mother, took out adminiſtration to her huſband, 


and poſſeſſed his real and perſonal eſtate; and upon her huſ- 


band's death, removed to the appellant's father's houſe in 
Cornwall, who maintained her and her children till the time of 
her death. 


On the zd of February, 170%, the mother died, having made 
her will, and thereby gave the reſpondent Frances and her fiſter 


all her goods and chattels, and made them executrixes; and 


during their minority, appointed her brother-in-law the Reve- 


— 


hy CR 


* The memorandum of this judgment written on the back of the caſe, is in 
theſe words: *The depoſitions of Charles Viner, Eſq; as to the verbal directions 
„given him by the teſtator for making the will, and of what he declared wis 
«© his intention on that occaſion in favour of the appellant, being refuſed by the 
«© Houſe of Lords to be read; and the depoſition to give an account of the 
affair of the delivering up the bond entered into by the appellant to Mr. Brow" 
< the teſtator, in order to raiſe a conſtruction of the intent of the ſaid Brown 
<< independent of the words of his will, being alſo refuſed by the Lords to be 
<« read; the decree of the Lord Chancellor reverſing a decree of the Maſter of the 
<< Rolls, was affirmed.” , 


tend 
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Anſtis her father, their guardians and truſtees, 


appellant's father ſolely acted therein, and managed the per- 
ſonal eſtate given to the reſpondent Frances and her ſiſter, and 
alſo the eſtates of his grand-ſon William, and maintained him 


reſpondent Frances and her ſiſter, until June, 1713 ; when they 
were ſent to the appellant in Londen for their better education. 


reſpondent Frances and her ſiſter; and the appellant's father 
managed the ſame, as well as the eſtate which before belonged 


happened in Fanuary, 1713, having firſt made his will, where- 
by he gave to the reſpondent Frances and her ſiſter 1004. a- piece, 


reſpetively, and what he had laid out about their brother's 
funeral ; and made the appellant his executor. 


The appellant, after the death of his father, at the requeſt 
of the reſpondent and her ſiſter, took upon himſelf the care of 
them, and the management of their eſtates, and maintained 
them and their ſervant from June, 1713, to March, 17173 
during which time he was at conſiderable expence in their 
maintenance, cloaths, ſchooling and fickneſs; an account 


whereof was entered and kept in a book provided for that 
purpoſe. 


The appellant finding that the reſpondent and her ſiſter would 
not be prevailed upon to live within the income of their eſtates, 
propoſed to Mr. Penneck, their uncle, that they might be 


in {ent to live with him in Cornwall to prevent ſuch great ex- 


ns pences, and to break off, if poſſible, the contracts of marriage 
which they had entered into clandeſtinely, and to their diſ- 
x4 Paragement; to which propoſal Mr. Penneck agreed. But 
#1 defore they left the appellant's houſe, the reſpondent being 
ui then 20, and her ſiſter upwards of 21 years of age, after examina- 
tion of all the items of the ſaid account, in the preſence of two 
Witneſſes, they freely and voluntarily figned the ſame, amount- 


rend Mr. Fohn Penneck, William Bond, Eſq; and the ſaid Jebn 


Mr. Penneck and Mr. Bond, declining to act in the truſt, the 
ſcom his birth till his death, in November, 17123 and alſo the 


Upon the death of Wilham the ſon, his eſtate came to the 
to th2 reſpondent and her fiſter, until his own death ; which 


and remitted whatſoever was due to him for their maintenance 


ing 


— 


— "Pc . 
a 22 — — 
>< Fo a Ce SRC 


. — 
— - - — 
** 0 — 2 Ä LA "> RK. 
KR Owners — ͤ gotten — 6 * 
* — — — — 2 + 
% 


2 2 — A — : 
IT 9, 
VS . WW 


_ Caſes in Parliament, 
ing to 8467. 157. 109. with the following ſubſcription thereto, 
© We do acknowledge to have received from our uncle John 
« Anſtis, Eſq; Garter King of Arms, the ſeveral ſums con- 
« tained in this account, from the 2oth of June, 1773. 
* Witneſs our hands the 1ſt day of March, 1717 


The reſpondent Frances ſtopping at Mr. Penneck's houſe at 
Exeter, in her way to Cornwall, made a contract of marriage 
with the reſpondent John Gandy, and went to his father's houſe, 
and they intermarried on the 5th of September, 1718, when 
ſhe was under age, and againſt the conſent of her relations. 
But before this marriage, the reſpondent John Gandy and his 
father were acquainted with the debt due to the appellant ; and 
promiſed, that the martiage ſhould not be had till theſe matters 
were ſettled. 7 | 


Upon this marriage, the reſpondent and alſo Mr. Dyer and 
his wife, entered upon all their eſtates, and poſſefled themſelves 
of the ftock thereon, which had been bought by the appel- 
lant, and received the rents then in arrear, which had accrued 
due during the time ſhe was maintained by the appellant. 


In Eafter term, 1719, the reſpondents, together with Dyer 
and his wife, brought their bill in Chancery againſt the appel- 
lant for an account, and to be paid the rents and profits of the 
eſtate, ſince the appellant's father took poſſeſſion, thereof, ac- 
cording to the value of ſuch eſtate; and for the perſonal eſtate 
of the reſpondent's father and mother, and the real and per- 
ſonal eſtates of their brother, received as well by the appel- 
lant's father as by the appellant : To which bill the appellant 
put in his anſwer, annexing thereto a full and particular account 


of all the receipts and payments during the management of the 
eſtate by his father and himſelf. 


In Michaelmas term following, the appellant brought his 
croſs- bill againſt the reſpondents and the ſaid Dyer and his wife, 
for an allowance for the board and maintenance of the reſpon- 
dent Frances and her ſiſter, and their maid ſervant, while the) 
lived with the appellant, and for the maintenance of their 
mother and brother while they were maintained by the appel- 
lant's father; and that the reſpondent and her ſiſter might 
* | come 


| of the appellant's father 
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come to an account with the appellant, and pay him what 


ſhould appear due thereon, and intereſt for the balance of the 
account ſigned by them as aforeſaid. 


| Witneſſes being examined, it was fully proved on the part 
of the appellant, that he, from time to time, admoniſhed the 
reſpondent Frances and her fiſter to live according to their 
incomes, and therefore cauſed an account thereof to be deli 
vered them in writing; that the appellant and his wife con- 
ſtantly checked them for running into ſuch great expences; 


that the reſpondent Frances and her ſiſter, whilſt under the 
appellant's care, entred ſecretly into contracts of marriage, which 


he prevented from taking effect: That all the things bought 
for the reſpondent and her ſiſter, were at their particular 
requeſt ; and that an account thereof was entred in a book kept 
for that purpoſe; that the appellant requeſted them, on their 
firſt coming to his houſe, to keep a counter book, which they 
accordingly did.; that they deliberately examined every item of 
the account, and freely ſigned the ſame. And that the appel- 
lant, during his care of the reſpondents, continued a correſ- 


pondence with Mr. Pennech, and had his approbation of the 
appellant's management in every reſpect. 


On the 1ſt of March, 1724, both cauſes were heard before 
the Maſter of the Rolls ; when it was, among other things, 
decreed, that the appellant ſhould account before the Maſter 
for what of the perſonal eſtate, and the rents and profits of 
the real eſtate of William Hooper, the reſpondent's father, came 
to the hands of their mother Mary Hooper; and for what of their 
lather and mother's eſtate came to the hands of the appellant's 
father, or of any perſon for his uſe ;- and for what thereof 
came to the appellant's hands, or to the hands of any perſon 
for his uſe; and the Maſter was to make the appellant an 
allowance for the board and maintenance of the reſpondent's 


mother and brother, during the time they reſpectively lived 


with the appellant's father, and for the maintenance of the 
reſpondent and her ſiſter, during the time they lived with the 
appellant, ſince the death of his father, not exceeding the 
intereſt of their fortunes; but the appellant was not to have 
ny allowance for the reſpondent's maintenance during the life 


; and the reſpondent's ſiſter, after ſhe 
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came of age, having ſigned an account of what money, cloths 


and neceſſaries ſhe received from the appellant (being the account 


March, 1717, after the rate of 55/. per ann. which, as he 


| being one half of the maintenance of the reſpondent's brother, 


* 3541. 16s. gd. 


before mentioned to have been ſigned by the reſpondent 4 
her ſiſter) the ſame was to ſtand and be allowed as againſt her, 
with liberty to falſify or ſurcharge the ſame; and the appel. 
lant was to be anſwerable for what of the reſpondent's father' 
eſtate came to the hands of her mother, no farther than her 
aſſets would amount to pay; and coſts were reſerved till after 
the Maſter's report. 


On the gth of December, 1731, the Maſter made his report, 
and thereby certified, that, old Mr. Anſtis, from the death of 
Mr. Hooper the father, had the management of the perſonal 
eſtate, and received the rents and profits of the real eſtate of 
the reſpondent's mother and brother, and maintained them 
to the time of their reſpective deaths: That the account, 
touching the ſame, being very perplexed and intricate, he 
had forborne entering into the particulars, ' but had, to the 
time of the mother's death, ſet and allowed the rents and 
profits of their eſtates againſt the maintenance of her and her 
ſon : That the appellant, by his anſwer, had admitted to have 
been received by his father and himſelf, or their agents, from 
the death of the mother, to the time of the reſpondent's 
marriage, after deducting all payments and outgoings, 890, 
13s. 5;d. one half whereof being 4457. 6s. 9d. was the 
ſhare of the reſpondent Frances; beſides which, he had charged 
the appellant with two legacies of 201. and 100/, given the 
reſpondent by her aunt's and her grandfather's wills, amounting 
with intereſt to 1827. ſo that the whole charge againſt the 
appellant, as between him and the reſpondent, amounted to 
6271. 6s. 9d. out of which the Maſter had allowed 225% 
for the maintenance of the reſpondent Frances, from the death 
of her grandfather on the 22d of January, 1713, to the 2d of 


computed, was the income of her fortune; as alſo 47/. 19% 


amounting together to 2721. 105. which being deducted from 
the 627 J. 65. 9d. left a balance coming to the reſpondent of 
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The appellant took ſeveral exceptions to this report, which —— 


came on to be argued before the Lord Chancellor King on the 
6th of July, 17333 and the firſt exception being, for that the 
Maſter had not made the appellant any allowance for the board 
and maintenance of the reſpondent's mother, during the time 
ſhe lived with the appellant's father, nor for the board and 
maintenance of William Hooper, the reſpondent's brother, whilſt 
he was maintained by the appellant's father, during the life- 
time of his ſaid mother, purſuant to the decree ; it was ordered, 
that it ſhould be referred back to the Maſter on that exception, 
with this direction, that the maintenance was diſcharged up 
to the 28th of May, 1706, and the Maſter was to make the 
appellant an allowance for maintenance to the death of the 
reſpondent Frances's mother ; and the appellant was to account 
for the profits accrued due ſince the ſaid 28th of May, 1706. 


The fourth exception was, for that the Maſter had not 
allowed the appellant ſeveral ſums paid and diſburſed by his 
father for the reſpondent Frances and her ſiſter, whilſt they 
were placed by him at a boarding-ſchool at Exeter, after their 
mother's death, amounting to 121/. 15s. 8d. The fifth 
exception was, for that the Maſter had not allowed the appel- 
lant 32/. for two years wages, and board of a tutoreſs kept by 
the appellant's father in his houſe, to teach and inſtruct the 
reſpondent Frances and her, ſiſter. The ſeventh exception 
was, for that the appellant was not allowed for the half or 
ſhare belonging to the reſpondent Frances, of the cattle and 
other goods on her eſtate, at the time of the reſpondent's enter- 
ing thereon, and which they and Mr. Dyer and his wife took 
into their poſſeſſion, of the value of 147/. 125. — being part of 
the produce of that eſtate, during the time the reſpondent 
Frances lived with the appellant, after the death of his father ; 
for which moiety of cattle and goods, the reſpondent John 
Gandy, by his examination to interrogatories before the Maſter, 
ſubmitted to account. The eighth exception was, for that 
tne appellant was not allowed 58 J. 185. 6:d. due and in arrear 
.for rent of the reſpondent Frances's eſtate, at the time the 
reſpondents entered , into the poſſeſſion thereof, and which 
*ccrued due during the time the reſpondent Frances and her 
liter were maintained by the appellant, after his father's death. 

The 
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The ninth exception was, for that the appellant Was not 
allowed the ſums of 401. and g/. 115. which the reſpondent 
Jobn Gandy, by his examination, admitted to have received, or 
which he might have received of Sampſon Couch, being other 
part of the produce of the reſpondent's eſtate, within the time 
aforeſaid. The eleventh exception was, for, that the Maſter, 
by his report certified, that the appellant, by the ſchedules to 
his anſwer had charged only 47/7. 173. 7d. as paid by him to 
doctors, ſurgeons and apothecaries for the reſpondent Frances 
and her fiſter ; whereas it appeared by thoſe ſchedules, that he 
had paid on this account for the reſpondent, only 401. 195. gg. 
and likewiſe ſeveral other ſums, amounting to 271. os. 69, 
All theſe exceptions, his Lordſhip was pleaſed to over- 
rule, and to make the appellant no allowance whatſoever in 
regard to his diſburſements for phyſic, or on account of the 


reſpondent's ſickneſs. 


He therefore appealed from both the decree and order, con- 
tending, that the general rule whereby guardians are reſtrained 
from exceeding in expences the income of the infant's fortune, 
admits of exceptions upon particular emergencies ; for if it 
ſhould be laid down as an univerſal unalterable rule, that guar- 
dians, who (as in the preſent cafe) have uſed all poſſible endea- 


vours to prevent ſuch expences, yet ſhall not be entitled in 


equity to be reimburſed, no perſon will be induced to under- 
take the guardianſhip of infants ; ſince he muſt either be guilty 
of a breach of his duty, or run the hazard of loſing what he 
may expend to ſave the minor from immediate ruin. But if 
this rule be without exception, then ſurely it muſt be under- 
ſtood to comprehend the income received, and the expences 
laid out during the whole continuance of the minority ; and 
not be interpreted in ſo ſtrict a ſenſe, as to confine guardians 
from laying out in the latter and more chargeable part of ſuch 
minority, upon juſt conſiderations, what had been ſaved out of 
the income in the former part of it; and therefore the appel- 
lant ought to be allowed the money ſaved by his father dur- 
ing his management of the eſtates, and the whole income dur- 
ing his own management, towards reimburſing him what he 
had expended in the maintenance and education of the reſpon- 
dent Frances, and in neceſſaries on her account. That the 

obligation 


appellant would loſe upwards of fix years maintenance of the 


the appellant was not entitled to any allowance for mainte- 


and as he was his father's executor and had aſſets, it was his 
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obligation upon minors to repay or allow guardians ſuch fums FR 


as have been expended in caſes of neceſſity, or for the minor's 3 
good, depends upon proof of the actual laying out the ſame, | | 
and not ſolely upon the allowing or ſigning accounts thereof 
by the minors after their coming of age; and therefore it was 
apprehended, that no diſtinction ought, in equity, to be made 
in the caſe of two ſiſters and coheireſſes, who had received the 
money upon the ſame conſiderations, but that both ſhould be 
made equally liable. That the decree ought not to have been 
varied upon arguing the exceptions, by which variation the 


reſpondent Frances's mother, and near fix years maintenance 
and education of ⸗Villiam the ſon ; eſpecially, as that part of 
the decree was agreeable to the proof in the cauſes. That the 
appellant's fourth and fifth exceptions ought to have been 
allowed, as the charges of ſchooling and education cannot be 
underſtood to be included by the bare remiſſion of maintenance 
in a legacy; not only becauſe the term does not import or 
ſignify ſchooling, but becauſe it was proved, that the teſtator 
did not mean to comprehend the charges of ſuch ſchooling and 
education. That the ſums mentioned in the ſeventh, eighth 
and ninth exceptions ought to have been allowed, as being part 
of the income of the reſpondent's eſtate, while it was under the 
appellant's care and management. That the reſpondent's bad 
ſtate of health, and the means uſed for her recovery, were both 
admitted and proved; and it was apprehended, that money — 
laid out for infants labouring under ſickneſs, towards their 
preſervation and recovery, ought in equity to be allowed beyond 


all ordinary expences ; and frequently are ſo allowed, altho' 
they may exceed the income of the infant's fortune. 


On the other fide, it was ſaid to be the known rule of the D. Ryder. 
Court of Chancery, to limit the allowance for the maintenance N. Fazaker- 
of infants within the bounds of their annual income. That b. 


nance of the reſpondent during his father's life, becauſe it | 
?®Ppeared by his anſwer, not only that the reſpondent and her . 
liter were ſent by his father to the appellant's houſe, but alſo | 
that his father undertook the payment of their maintenance ; 
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buſineſs to pay himſelf; nor was it to be doubted that he did 
ſo. That the appellant himſelf having proved a ſtated account 
between his father and the reſpondent's mother, by which all 
accounts were liquidated and brought to a balance on the 28th 
of May, 1706, and which was allowed to the appellant by the 


Maſter; that was both in law and equity, a bar to any ney 


Decree 
athrmed, 
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account of matters previous thereto: But if not, it appeared 


in proof, that the rents and profits of the eſtate received by 
Mr. Anſtis the father, were more than ſufficient to anſwer 
for the maintenance of the reſpondent's mother and brother, 
who boarded with him at his houſe in Cornwall. It was there. 


fore hoped, that the appeal would be diſmiſſed with coſts. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree and order therein complained of, affirmed : And 
it was further oRDERED, that the appellant ſhould pay to the 
reſpondents 501. for their coſts, in reſpect of this appeal. 


Charles Barlow, Gent. = - Appellant. 


Robert Bateman, alias Bar/ow, and Mary) 


his Wife, Thomas Langion and John 2 
2 2 1 Reſpondentz. 
atis, ſurviving Exccutors of George 


Barlo, deceaſed, VET j 


2d April, 1735. 


| HE teſtator George Barlow, being poſſeſſed of a con- 
ſiderable perſonal eſtate, by his will, dated the 20th of 

May, 1727, deviſed in the words following: — “ I give aud 
% bequeath unto my kinſman Charles Barlow, (meaning the 
* appellant) ſon of Edward Barlow, deceaſed, an infant now it 
ſchool at Mr. Phipps's, at Yeſtham in the county of Ef, 
the ſum of 8000/7. of lawful money of Great Britain, i» be 
„ paid to him when he ſhall attain his age of 21 years: 5 
« in caſe the ſaid Charles Barlow ſhall happen to die before be 
„ ſhall attain the ſaid age of 21 years, then I give the faid 1d 
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„ of $cool. with all benefit, intereſt and improvement thereof, 
« unto my kinſwoman Mary Barlow, (meaning the reſpondent 
« Mary) an infant under the age of 21 years, now being with 
« Mrs. Farrington in Blackmoor-ſtreet in Southwark, in the 
« county of Surry, to be paid to her at the day of her marriage, 
« jn caſe ſhe ſhall marry with any perſon of the firname of Bar- 
« low; but if ſhe ſhall marry a perſon of any other firname, then 
cc from and immediately after ſuch laſt mentioned marriage, I 
give and bequeath the ſaid 8oool. and the intereſt, produce 
« and improvement thereof, unto my friend Henry Beſt of London, 

© Packer. Item, I give and bequeath unto my ſaid kinſwoman 
« Mary Barlow the ſum of 1000/7. to be paid to her at her age 
« of 21 years, or day of marriage, which ſhall firſt happen: But 
« in caſe ſhe ſhall die before the ſhall attain the ſaid age of 21 
« years, or be married; then I give the ſaid 1000/. to my 
« kinſman Charles Barlow, to be paid to him at his age of 21 
« years. Item, In caſe the ſaid Mary Barlow ſhall marry with 
« any perſon of the ſirname of Barlow, then I give her the further 
e ſum of 1000l. of hike money, to be paid her on the day of ſuch 
« her marriage with a Barlow aforeſaid ; but if the ſaid Mary 
* Barlow ſhall die unmarried, or ſball marry a perſon not bear- 
ing the ſirname of Barlow; then I give the ſaid laſt mentioned 
" ſum of loool. unto the faid Charles Barlow, Yo be paid as 
* aforeſaid.” And the teſtator, by his will, directed that his 
executors ſhould, as ſoon as conveniently might be, lay out 
ine ſaid ſeveral ſums in bank and South-ſea annuity ſtock, for 


the benefit of the appellant and the reſpondent Mary reſpec- 
tively, 


Soon after the teſtator's death, which happened on the 4th 
of July, 1727, the reſpondent Mary, not regarding the con- 
tion or terms put upon her by the will, intermarried with 
the reſpondent Robert, who was then an apprentice to a coach- 
harneſs maker, and whoſe father's name was Bateman, and who 


Was himſelf chriſtened, called and known by the name of Robert 


Bateman. 


The 7 being under 2 age of 21, and being adviſed 
tat by the ſaid marriage he "MX well entitled to the ſaid 
legacy of 1000 J. fo e deviſed to the reſpondent 
Mery as aſoreſaid; in Micbaclmas term, 1728, exhibited his bill 


in 
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— in the Court of Chancery againſt the reſpondents Robert and 


Mary his wife, and againſt the executors, to be decreed, inter 


alia, to the ſaid ſum of 1000/7. and the intereſt and produce 


thereof. 


To this bill the executors put in their anſwer, and thereby 


confeſſed they had ſufficient aſſets of the teſtator to anſwer the 


legacies ſo deviſed as aforeſaid ; and that they had, in purſuance 
of the teſtator's will, and in diſcharge of their truſt, laid out 2 
ſum of 11,7967. 5s. in the purchaſe of 5000/7, bank, and 
coool. South-ſea annuity ſtock, and ſubmitted to pay the 
legacies as the Court ſhould direct. And the reſpondent; 
Robert and Mary his wife having put in an anſwer, the 
reſpondent Robert thereby confeſſed, that on the occaſion of hi; 
marriage, and not before, he aſſumed and took upon him the name 
of Barlow, and that his father's name was Bateman; and that 
he aſſumed and took upon him the name of Barlow, in order 


to entitle himſelf to the ſaid ſum of 10001. deviſed to the reſpon- 
dent Mary by the teſtator, upon the condition aforeſaid. 


The cauſe being at iſſue, witneſſes examined and publi- 
cation paſſed, came on to be heard before the Maſter of the 
Rolls on the 13th of Fuly, 1730, when his Honour was pleaſed 
to order and decree, that the appellant's bill, as to the demand 
of the 1000/7. deviſed to the reſpondent Mary, upon the con- 
dition aforeſaid, ſhould be diſmiſſed; the ſaid Mary having 


married a perſon who bore the name of Barlow : And this 


decree was ſoon after ſigned and inrolled. 


But doubts ſtill ſubſiſting as to the right to this legacy, 
the reſpondent Robert, by the name of Robert Barlow, and 
Mary his wife, in January, 1731, exhibited their bill in the 
Court of Chancery againſt the executors and reſiduary legatees, 
and againſt the appellant, praying to be paid both the legacies 


of 1000/. each, deviſed to the reſpondent Mary, by the teſtator's 
wall as aforeſaid. 3 - 


To this bill the appeilant by his anſwer inſiſted, that tt 
reſpondent Mary had, by her marriage, forfeited the benefit of 
the legacy of 10007. conditionally deviſed to her, and that be, 


the appellant, on account of the ſaid marriage, became entitled 
thereto. | 
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The other defendants having put in their anſwers, and iſſue 
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being joined, witneſſes examined, and publication paſſed, tage 


cauſe came on to be heard before the Maſter of the Rolls, on 
the 22d of Fuly, 1734, when his Honour thought proper not 
to vary his former decree, with reſpe& to the ſaid conditional 
legacy of 1000/. deviſed to the ſaid Mary as aforeſaid, ſhe hav- 
ing intermarried with a perſon who bore the name of Barlow 
And therefore, gave the uſual directions for the payment of 


both the legacies. But this decree was not ſigned or inrolled. 


The appellant, however, appealed from both the decrees ; J. Strange. 
inſiſting, that it was the manifeſt intention of the teſtator, J. Frech. 


that a perſon of his own name ſhould, by marriage with the 
reſpondent Mary, have the benefit of the legacy of 1000/7. 
conditionally deviſed to her ; or in default thereof, that the 
appellant ſhould have it: For by the expreſs words of the will, 
this legacy was given to the reſpondent Mary, upon a condition 
precedent, namely, that ſhe ſhould marry a perſon of the firname 
of Barlow; and that on the day of ſuch her marriage with a 
Barlow, the legacy ſo deviſed was to be paid to her. But as 
ſhe had not performed this expreſs condition, it was ſubmitted, 
that ſhe could not be entitled to the legacy. That the 4 2 
dent Robert could not, previous to his marriage, legally aſſume 
the ſirname of Barlow, otherwiſe than by act of Parliament, 
ſo as to entitle himſelf to this legacy; but if his iffawing' 
that name in the manner he had done, ſhould be ſufficient to 
entitle him, he might, in the ſame manner, after receiving the 
legacy, reaſſume his own legal name, and thereby wholly 
fruſtrate and defeat the teſtator's intention. It was therefore 
hoped, that for theſe reaſons, both the decrees, ſo far as they 
related to this legacy, would be reverſed. 


On the other fide it was ſaid, that as the laſt decree was not 
ligned and inrolled, no appeal lay from it; and as to that part 
of the firſt decree, of which the appellant complained, it was 
apprehended to be very juſt and right. Becauſe conditions 


_ annexed to legacies, which go in reſtraint of the freedom of 


Marriage, are confidered as void by the civil law, and are not 
a all favoured in Courts of Equity ; and becauſe the intention 
of the teſtator, in this caſe, was fully complied with, by the 


teſpondent Robert's bearing the name of Barlow, before and at 
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the time of, and ever ſince his marriage; which was all that 
was required by the teſtator's will. 


we 


Bur after hearing counſel on this appeal, it was DECLARED, 
that the appellant was well entitled to the legacy of 1000, 
conditionally bequeathed to him by the will: And therefore 
it was ORDERED and ADJUDGED, that the .decree of the 13th 
of July, 1730, ſhould be reverſed ; and that it ſhould be refer. 
red to one of the Maſters of the Court of Chancery, to enquire 
what part of the teſtator's perſonal eſtate had been laid out, by 
his executors in bank ſtock and Sourh-ſea annuity ſtock, and 
what proportion thereof, and of the produce thereof, belonged 
to the appellant, in reſpect of the ſaid legacy of 10001. And 
it was further oRDERED, that the ſaid Court of Chancery ſhould 
give the neceſſary directions for taking the ſaid account, and 
for the transfer and payment of ſo much of the ſaid bank ſtock 
and Soutb-ſea annuity ſtock, and of the produce thereof to the 
appellant, as ſhould appear to be his proportion of the fame, 
in reſpect of the ſaid legacy. And it appearing, that the decree 
of the 22d of July, 1734, had not been ſigned by the Lord 
Chancellor, it was DECLARED, that the appeal from that decree 
was brought irregularly; and it was therefore oRDERED and 


AD JUDGED, that the ſame, fo far as it complained of the faid 


laſt mentioned decree, ſhould be diſmiſſed ; but with liberty 
notwithſtanding, for all parties to apply.to the Lord Chancellor, 
if they ſhould think fit, to rehear the cauſe “. | 
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The reporter of this caſe has taken no notice of the reverſal of the decree: 


Henry Jevers, Eſq; 6 — — 


Margaret Jevers, Widow of Jobn Je- 
vers, Eſq; deceaſed, Auguſtine Fevers 
and Arthur Blenerhaſſet, Eſq; Exe- 
cutors of the ſaid John Jevers, a 


18th April, 1735. 


OHN Fevers, the appellant's father, being ſeiſed in fee of 

ſeveral lands, tenements and hereditaments in the county 
of Clare in Ireland, by articles, dated the 19th of April, 1692, 
in conſideration of a marriage then intended, and ſhortly after 
had, between him and Ellen Fitzgerald, and of 1000/7. mar- 
riage portion, did, amongſt other things, covenant with'Augu/- 
tine Fitzgerald, Eſq; the lady's father, to limit and ſettle all 
and fingular the premifles to and upon him the ſaid John Fevers 


[ 
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for life; remainder to the firſt and every other ſon of the 


marriage in tail male ; with divers remainders over ; and with- 
out any power of making a jointure on any ſecond wife he might 


marry. | 


There was iſſue of this marriage the appellant, the eldeſt 
ſon, and ſeveral other ſons and daughters. But the articles 
were never carried into execution, nor any ſettlement made 
purſuant thereto ; and the appellant's mother dying during his 
infancy, he had not the leaſt notice of the articles, the ſame. 
being induſtriouſly concealed from him; ſo that the ſaid John 


fevers paſſed for the abſolute owner of the inheritance, and 


accordingly took upon himſelf, from time to time, both to 


mortgage and fell a conſiderable part of the premiſſes, to the 


value of 10,000/. and upwards. 


The appellant having attained 21, in the year 1718, the ſaid 
Jobn Fevers his father, pretending to be ſeiſed in fee of the 
premiſſes, propoſed to the appellant to join with him in 
| making a ſettlement of what was left undiſpoſed of, being. 

about the clear yearly value of 5oo/l. ; and refuſing to make any 


allowance to the appellant for his maintenance or ſupport, if 
| -2 


he 


— — 2 ——2— — - 


was prevailed upon to join in executing certain deeds of leaſe 


truſtees to preſerve the contingent remainders; remainder to hi; 
| firſt and other ſons in tail male; remainder to the ſaid Foby 


the ſaid John Fevers, and every of his ſaid fons, when in 


to be limited did not exceed 200/. per ann. and ſo as no ſuch 
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he ſhould decline joining in ſuch ſettlement ; the appellant, 
under theſe circumſtances, and having no notice of the articles, 


and releaſe, dated the 3d and 4th of Auguſt, 1718; whe 

the premiſſes were limited, as to part, to the uſe of the ap. 
pellant for life, for his ſupport and maintenance; and as to the 
reſidue, to the uſe of the ſaid John Fevers for life; remaindet, 
as to the whole, to truſtees for a term of 600 years, in tru} 
to raiſe 6000/. for portions and maintenance for younger chil. 
dren ; remainder to the appellant far life, ſans waſte ; remainder to 


firſt and every other ſon in tail male ; with like remainders to the 
ſecond and other ſons of the aid Jobn Fevers, and to their 


Fevers, his heirs and aſſigns for ever. In this deed was con- 
tained a proviſo, that it ſhould and might be lawful to and for 


poſſeſſion of the premiſſes, by indenture, under their reſpectiye 
hands and feals, teſtified by three or more credible witneſſes, 
to grant, limit, or appoint any particular parcels of the ſaid 
lands and premiſſes, as a jointure to any woman or women he 
or they ſhould thereafter reſpectively marry, for her or their 
life or lives, for her or their jointure ; ſo as the premiſſes ſo 


jointure ſhould be made diſpuniſhable of waſte : And alfo power 
to the ſaid Fobn Fevers, by and with the conſent and approba- 
tion of the appellant, to revoke, annul and make void the 

ſaid ſettlement, or any part thereof, or =y of the uſes, grants 
or limitations thigbF made. tern 


* 9 9 


Soon after nerfetting this 8 * ai father 
intermarried with the reſpondent Margaret, who was then 1 
widow with ſeveral children, and entitled to no other fortune 
chan two ſeveral leaſehold farms in the counties of Lintrirt 
and T7 ipperary, ſubject to conſiderable. Teſerved yearly: rents. 
But previous to this marriage, Jobn Fevers executed: a bondito 
one Jobn Fephſon, in the penalty of 2000 /. conditioned that he 
mould, after the marriage, ſettle lands of the value of 2001. 
per ann. upon the reſpondent Margaret for her life. 4} 


5 i, 
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he ſaid John Fevers never executed any deed for ſettling a 8 

jointure upon the reſpondent Margaret, nor was he ever called . 
upon by her, or her truſtee ſo to do; but upon ſeveral occaſions 
after his marriage, he laid out conſiderable ſums of money for 
her benefit and advantage, and particularly 1 300. as a fine 
paid upon the renewal of one of her ſaid leaſchold eſtates. 
However, in his laſt illneſs, he directed a deed to be prepared 
and ingroſſed, for limiting a particular part of the premiſſes 
upon her for her jointure; but by ſome accident, this deed was 
never executed. * 


On the zd of December, 1729, Jobn Fevers died; having firft = 
made his will, and thereby, amongſt other things, bequeathed 1 
to the value of 800. to the reſpondent Margaret, and thereof 
appointed the reſpondents Blenerhaſſet and Fevers executors, 


Notwithſtanding theſe bequeſts ſo made to the reſpondent 
Margaret, and of which ſhe immediately poſſeſſed herſelf, toge- 
ther with the ſeveral ſums before laid out for her benefit, far 
exceeded the ſum of 2000/7. the penalty of the ſaid bond, and 
was a conſideration more than adequate to any proviſion which 
ſhe could claim under it; yet in Eaſter term, 1730, ſhe exhibit- 
ed her bill in the Court of Exchequer in Ireland, againſt the 
other reſpondents and the appellant ; praying, either that the 
executors might, out of the teſtator's perſonal eſtate, pay and 
atisfy the ſaid 2000/. with intereſt for the ſame ſince the 
teſtator's deceaſe, or that ſhe might be put in poſſeſſion of fo 
much of the ſaid ſettled premiſſes as ſhould appear to be of the 


value of 200 J. per ann. and be paid the arrears thereof grown due 
lince the teſtator's death. * 0 . 


The appellant, by his anſwer to this bill, infiſted upon the 
benefit of the articles in 1692, and that he had never ſeen or 
been made acquainted with, or had the leaſt notice of them, 
at the time of his being drawn in to execute the ſettlement in 
1718; that as his title under the articles was not diſcloſed, but 
nduſtriouſly concealed, the ſettlement of 1718, was a fraud 
upon him, and he was not to be bound thereby, nor obliged 
to make any ſettlement upon the reſpondent Margaret. 


Vor. IV. : 3 1 The 
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W. Hamil- 
ton. 


D. Ryder. 
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The cauſe being at iſſue, and witneſſes examined, was heard 
upon the 28th, goth, and 31ſt of May, 1733 ; and the Court 
having taken time to conſider thereof, were afterwards, upon 
the 26th of June following, pleaſed to order and decree, that 
the appellant ſhould, by ſufficient deeds, convey to and ſettle on 
the reſpondent Margaret, ſo much of the ſaid premiſſes a 
ſhould in the whole amount to the clear yearly value of 200] 
to be by her held and enjoyed as a jointure, for and during the 
term of her natural life ; and that the appellant ſhould account 
with her for the arrears of the ſaid 200/. ſince the death of his 
father; and that it ſhould be referred to the Chief Remem. 
brancer to ſtate and audit the ſaid account. 


From this decree the preſent appeal was brought; and on 
behalf of the appellant it was inſiſted, that he was drawn in, 
by fraud and concealment of the articles of 1692, to join in 
the ſettlement of 1718, and ought not therefore to be bound 
by it. That by this ſettlement, John Fevers had only a power 
to limit any particular parcel of the lands therein mentioned, 
not exceeding 200/. a year, as a jointure, but he had never 
made uſe of that power, or executed any deed for that purpoſe; 
and it ſeemed unreaſonable to compel the appellant to make a 
ſettlement, which his father, who had the power, never thought 
fit to do. That the bond being only conditioned for the ſettle- 
ment of a jointure of 200/. without referring to any particular 
eſtate out of which ſuch a proviſion was to be made, ought 
not to create any real or ſpecific lien upon the lands compriſed 
in the articles, under which the appellant appeared to be a pur- 
chaſor for a valuable and meritorious conſideration. Beſides, 
the reſpondent Margaret relied upon this bond, without having 
any deed executed purſuant to the power in the ſettlement, and 
therefore ſhe ought to claim a ſatisfaction out of the teſtator's 
perſonal eſtate; and if ſhe gave credit, as it was apprehended the 
ought, for what ſhe had already received, - the would have 
more than an adequate ſatisfaction for her demand under the 
bond. It was therefore prayed, that the decree wig be 


reverſed, 


On the part of the reſpondent Margaret, it was 3 


J. Browning. that ſhe was a purchaſor for a valuable conſideration of het 


jointure of 200 J. a year; and that not only by her * 
Whic 
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which alone has always been eſteemed a ſufficient conſideration, 8 2 
but alſo by her perſonal and leaſchold eſtates. That Courts of - 
Equity conſtantly decree the execution of powers in favour of 
purchaſors, not only againſt the perſons who for valuable con- 
ſderations agree to execute them, but againſt thoſe in remain- 
ger alſo; and as the bond ought to be conſidered as an 
equitable execution of the power, it ought to be made effectual 
by the aſſiſtance of a Court of Equity; and eſpecially, as it 
appeared by the engroſſment of the deed, that the teſtator had 
not only an intention to execute the power legally, but had 
likewiſe fixed upon the particular lands to be ſettled for that 
purpoſe. That by the dates of the ſettlement and bond, both 
being on the ſame day, and by the draught of the deed pre- 
pared by the teſtator's direction, it appeared, that the intention 
of the parties to the marriage agreement was, that it ſhould be 
performed by an execution of his power; and therefore it was 
hoped, that the decree would appear to be right and juſt, and. 
conſequently be affirmed. : 


BuT, after hearing counſel on this appeal, it was ORDERED vie 
and ADJUDGED, that the decree complained of ſhould be re- Jour. vol. 24. 
verſed ; and that the reſpondent Margaret's bill, as againſt the P. 528. 
appellant, ſhould be diſmiſſed: And it was further oRDERED, 
that it ſhould be referred to the Deputy Remembrancer of 
the ſaid Court of Exchequer, to compute intereſt for 20004. 
the penalty of the bond given by the appellant's father, con- 
ditioned to ſettle a jointure of 200/. per ann. on the reſpondent 
Margaret, from the time of filing the ſaid bill, and to tax her 
colts in the ſaid Court; and that the faid ſum of 2000/7. and 
the intereſt thereof and coſts, ſhould be paid to her by the | 
reſpondents the executors, out of his perſonal eſtate, in a H 
courſe of adminiſtration : And in caſe they ſhould not admit 

aſſets, it was further oRDERED, that it ſhould be referred to 
the ſaid Deputy Remembrancer, to take an account of the per- 
lonal eſtate of the ſaid teſtator, which had come to the hands 
of the reſpondents the executors, or either of them, or of any 
other perſon by their or either of their order, or to their or Mi 
either of their uſe reſpectively; in taking of which account, a | 
they were to have all juſt allowances ; and the ſaid Deputy Re- 
membrancer was at liberty to ſtate any matter relating to the 
Wd perſonal eſtate ſpecially to the Court, if there ſhould be 

| e oOccaſion: 
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thereof. 


Lord by death only, called general fines, and on change of the 
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ons: And it was further vnveReD, that the faid Court of 
Exchequer ſhould give the proper directions for taking the faid 
accounts, and payment of the ſaid money, in purſuance of 
this order. 


4 
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Nobert Lowther, Eſq; - Appellant. 
Michael Raw, and ſeveral Others, — 


Reſpondents, 
24th April, 1735. 


N the year 1613, Philip Lord Wharton, and Sir Thoma: 

Wharton, Knt. his ſon and heir apparent, or one of them, 
was ſeiſed in fee, and Lord of the ſeveral cuſtomary manors of 
Kirkby Stephen, Wharton, Nateby, Shapp, Tebay, Langaal:, 
Bretherdale, Reagill, Sleagill, Longmarton, and Bampton Car- 
hullan, in the county of Weſtmorland; in which manors were 
ſeveral cuſtomary meſſuages, lands and tenements, holden of the 
Lord or Lords of the ſaid manors reſpectively, as tenant-right, 
or cuſtomary eſtates of inheritance, deſcendible from anceſtor 
to heir, according to the cuſtoms of the ſaid manors reſpec- 
tively, on payment of fines or greſſoms, on change of the 


tenants by death or alienation, called dropping fines ; and upon 
payment of certain antient annual rents and boons, and on 
doing and performing ſuit and ſervice at the courts holden for 
the ſaid manors reſpectively, TY to the reſpective cuſtoms 


Both the general and dropping fines payable by the cuſ- 
tomary tenants of the ſaid reſpective manors, were formerly, 
and had time out of mind been reaſonable arbitrary fines, at 
the will of the Lord for the time being, until the year 1613; 
when the ſaid Philip Lord Wharton, and Sir Thomas Wharton, 
in conſideration of divers large ſums of money paid them by 
ſeveral of the cuſtomary tenants of the ſaid manors, and for 
avoiding the frequent differences and diſputes which happened 
an relation to the payment of the ſaid fines; came to an agrec- 


ment with the ſeveral cuſtomary tenants touching the ſettling, 
3 | | fixing 
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fxing and aſcertaining, not only the guantums and reaſonable- 
neſs of the ſaid fines, and the time of payment thereof; but 
allo touching the Lord on whoſe death the ſaid general fine 
ſhould be payable : And thereupon, by ten ſeveral indentures 
of agreement, every of them reſpectively bearing date in the 
months of Auguſt and September, in the ſaid year 1613, and 
reſpectively made and executed by and between the faid Philip 
Lord Wharton, and Sir Thomas Whartin of the one part, and 
ſeveral of the then tenants of the cuſtomary eſtates held of the 
ſaid manors reſpectively, of the other part; it was witneſſed, 
that whereas the ſaid cuſtomary tenants, parties to the faid 
indentures reſpectively, and their ſeveral anceſtors, or thoſe 
whoſe cuſtomary eſtates they reſpectively had, time out of mind, 
and then did ſeverally hold to them and their heirs, all the 
ſeveral meſſuages, lands and tenements, with their appurte- 
nances, in the aforeſaid manors, then being in the ſeveral occu- 
pations of the ſaid tenants of the ſaid manors, or of their 
ſeveral aſſigns, of the aforeſaid Philip Lord Wharton, and Sir 
Thomas Wharton, Kut. or one of them, and of their anceſtors, 
Lords of the ſeveral manors aforeſaid for the time being, by 
and according to the cuſtom of tenant-right, there uſed time 
out of mind of man, within the ſaid ſeveral manors reſpec- 
tively; by the payment of certain annual rents, ſuit of court 
and ſervices, for the ſaid tenements and premiſſes reſpectively, 
ulual and accuſtomed ; and by paying upon the death of the 
laid Lord only, and change of the tenant by death or aliena- 


tion, ſugh reaſonable fine, arbitrary and uncertain, as between 


the Lords and tenants for the time being, ſhould or might be 
compounded for and. agreed upon reaſonably : They the ſaid 
Phili Lord Wharton and Sir Thomas Wharton, in conſideration 
of ſeveral ſums of money mentioned in the faid ſeveral inden- 
tures, amounting together” to 36511. 35. 7d. paid them by the 
aid ſeveral tenants, parties to the ſaid indentures reſpectively ; 
and in conſideration bf the honourable care and ſpecial favour 
they bore to the Huld tͤnants, and the better to ratify, eſtabliſh 
and confirm the feveral cuſtomary eſtates and intereſts of 


inheritance 'of the ſaid tenants, and their heirs and aſſigns for 


erer, in their-ſeveral meſſuages, lands, tenements and heredita- 
ments, accordihg to the ſaid cuſtom of tenant- right, during 
all the ſaid time of memory, then or theretofore ſo had and 
ud as aforeſaid, and in all points as theretofore had been 
ot, 3 G 


accuſtomed, 


_ [thereafter they ſhould ſeverally, according to their ſeveral poſ- 


doing and performing ſuch duties, cuſtoms and ſervices, for the 
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accuſtomed, without any violation or alteration thereof; ſaving 
only, that the fines and gteſſoms might from theneeforth be- 
come certain and known, for avoiding of ſuits which thereafter 
might enſue; were agreed, and did thereby for them, their 
heirs and aſſigns for ever, as welF declare and acknowledge, 
that all the ſaid cuſtomary eſtates of the ſaid tenants reſpec. 
tively then were, and time out of mind had been, and for ever 
thereafter ſhould be, and of right ought to be, reputed, ad. 
judged and taken to be cuſtomary lands and hereditaments of 
inheritance, according to the nature of the antient and laudable 
cuſtom of tenant- right; as alſo, did thereby covenant, grant 
and agree to and with every of the ſaid tenants, parties to the 
ſaid indentures, their reſpective heirs and aſſigns, that for ever 


ſeſſions or occupations in the ſaid cuſtomary eſtates, have, hold 
and enjoy the ſame, with their appurtenances, to them and 
theit heirs and aſſigns, according to the antient and laudable 
cuſtom. of tenant-right ; and that alſo in every point according 
to the cuſtom theretofore uſed and obſerved in the ſaid manors, 
by the yearly payments of their rents due for the ſame, and by 


{ame as had been thentofore uſed and accuſtomed, ſaving only for 
the manner of payment of the fines and greſſoms as therein after 
enſueth ; any thing therein, or otherwiſe to the contrary not- 
withſtanding : And that without any let or hindrance of the faid 
Philip Lord Wharton, or Sir Thomas Wharton, their, or either 
of their heirs or aſſigns, or any perſon claiming by, from, ot 
under them or either of them, in any wiſe: And the faid 
Philip Lord Wharton, and Sir Thomas Wharton, did thereby 
further covenant, grant and agree, that they, nor either of 
them, their, nor either of their heirs or aſſigns, nor any of 
them, ſhould not, at any time or times thereafter, claim, de- 
mand, or have any other or more, or greater fine or fines, ot 
greſſoms of the ſaid reſpective tenants, nor of their nor any of 
their heirs or aſſigns, nor of any of them; ſave upon change 
of the Lord for the time being by death only, and upon change 
of the tenant for the time being by death or alienation, than 
ten times ſo, much as one year's antient annual rent, . payabi 
by, the ſaid tenants reſpectively within the ſaid manors of 
. Kirkby Stephen, Wharton, Neatby, Shapp, Reagill, Sleagill 
Longmarton and Bampton Carbullan, and eight years value : 
ſuc 
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ſuch antient annual rent, payable by the ſaid tenants refpec- 
tively, within the ſaid manors of Tebay, Langdale and Brether- 
ale; and that without any increaſe or further demand whatſoever, 


for or in any wiſe concerning any fine or greſſom, for or in reſpect 


of the ſaid cuſtomary eſtates, or any part thereof; and that the 
faid Philip Lord Wharton, and Sir Thomas Wharton, or one of 
them, had good power and right to covenant, agree and grant, 
to and with the ſaid tenants reſpectively, their heirs and aſſigns, 
in manner and form aforeſaid; and that they, their heirs: and 
aligns, would at all times thereafter, at the coſts and charges 
of the ſaid tenants, or of any of their heirs or aſſigns, do and 
execute any further acts or aſſurances for the perpetual per- 
formance thereof, at all times - thereafter. | And the ſaid ſe- 
yeral tenants, parties to the ſaid indentures teſpectively, did 
ſeverally covenant to pay the ſaid ten years and eight years fine 
and greſſom, according to the true intent and meaning of the 
ſaid indentures, at and upon ſuch two yearly feaſt days of 
St. Martin the Biſhop, in winter, and Penteceſt, by equal por- 
tions, as ſhould from time to time ſucceſſively and next hap- 
pen after the ſame fine or greſſom ſhould grow due or payable, 
by the true meaning of the ſaid indentures, by or by reaſon of 
the death of the Lord of the premiſſes, or by, or by reaſon of the 


death of the tenant for the time wang. or ay the nen for 
the time ſo happening. 


Theſe ſeveral indentures, and all the clauſes, covenants and 


agreements therein contained, were by two ſeveral decrees of 


the high Court of Chancery, made in Hilary term, 1613, by 


conſent of all the parties thereto, ratified and confirmed, and 
decreed to be obſerved and performed for ever thereafter. 


The faid manors, by ſeveral deſcents, came to Thomas, Mar- 
quis of Ybarton, on the death of Philip Lord Wharton, his 


; father; and he thereupon readmitted all the tenants to their 


ltites, and aſſeſſed and received a general fine from them on 
that occafion, 


In 1715, the Marquiſs died ſeiſed and in poſſeſſion of the 
aid manors; and thereupon a general fine was paid by all the 


tenants, to Philip, Duke of Wharton, his only ſon and heir, 
who was the laſt OG nenen Lord. 


In 


Caſes in Parliament. 
In the year 1721, the Duke being ſeiſed of all the ſaid 
ſeveral manors, 88 and conveyed the fame to certain 


truſtees, upon truſt, to be ſold for payment of his debts ; and 
ſome. time in the bore 1729, the appellant purchaſed all the 


ſaid manors, with the rents, fines and ſervices thereto belong. 
ing, of the truſtees, for 30,400/.; and accordingly entered 
upon the poſſeſſion thereof, and received the dropping fines, 


and the annual rents of the reſpective tenants, as the ſame from 


time to time became due and payable, 


The Duke, after the appellant's purchaſe, withdrew himſelf 
out of this kingdom and died in Spain, on the th of Fune, 


17313; whereupon the appellant conceiving that a general fine 
was become due to him by the death of the Duke of Wharton, 


the laſt general admitting Lord, held ſeveral Courts cuſtomary, 


or Courts of general dimiſſions, in and for the ſaid ſeveral 


manors, and ſet and aſſeſſed a general fine upon all the cuſtomary 
tenants thereof. 


The reſpondents and all the other tenants of the ſaid ſeveral 
manors, who were owners of the cuſtomary lands or tenement 


belonging to the ſeveral cuſtomary tenants, parties to the ſaid 


indentures of 1613, refuſing to pay the ſaid general fine fo 
aſſeſſed by the appellant ; he, in Hilary term, 1731, exhibited 


His bill in the Court of Chancery againſt the reſpondents, 


ſetting forth the ſaid indentures and decrees ; and infiſting, that 
by the cuſtom of the ſaid ſeveral manors for time immemorial, 


a general fine was due upon the death of the laſt general ad- 


mitting Lord, who continued ſtill to be Lord till, the time of 
his death, with regard to the payment of a general fine, not- 
withitanding he had ſold or aliened the manors before his 
death ; and that ſuch, cuſtom was not varied or altered by the 
ſaid indentures or decrees ; and therefore prayed, that the fe- 
ſpondents and all other the cuſtomary tenants, who claimed 
any cuſtomary eſtate within the appellant's ſaid manors, Which 
were the eltates of any of the tenants, pqties to the ſaid inden- 
tures of 1613, might be decreed. to pay the general fines 
aſſe ſſed upon them for their ſaid eſtates, as due to him on tlie 


death of the late Duke of Marton, the laſt general admitting 
Lord, or ſuch other ſines as became due according. to the (uid 


indentures and decrees, or ſuch other tines as the Court ſhould 
I | . 44 djudge, 
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adjudge, together with · intereſt from the time the ſame ought A 14 
to have been paid; and that the appellant might have. the 735 1 
benefit of the ſaid former decrees ; and that the indentures of | 
1613, and the decrees thereon, might be carried into execu- 
tion. 


The reſpondents, by their anſwers, admitted that they were 
ſererally ſeiſed of ſeveral cuſtomary eſtates within, and holden 
of the faid manors, as tenant-right, or cuſtomary eſtates of 
inheritance, deſcendible from anceſtor to heir, according to the 
cuſtoms of the ſaid manors, as the ſame were explained, fixed 
and aſcertained by the ſaid indentures of 1613, and the decrees 
made thereupon ; and faid, that however the cuſtoms of the 
ſaid ſeveral manors might have been before the ſaid indentures 
and decrees, with regard to the payment of a general fine on 
the death of the laſt admitting Lord, (which the reſpondents 
did not admit, but on the contrary inſiſted, that the fines, by 
the antient cuſtom, were payable on the death of the Lord 
for the time being an poſſeſſion only ;) yet, by the ſaid inden- 
tures it was clear and eſtabliſhed, that the ſaid general fines 
were now payable on the death of the Lord for the time being 


only. | 


The cauſe being at iſſue, the appellant examined ſeveral 
witneſſes, well acquainted with the nature and practice of cuſ- 
tomary manors in the counties of Cumberland and Weſtmoreland z 
who proved, that after the death of the laſt general admitting 
Lord or Lady of any cuſtomary manor, a general fine became 
due and payable from all the cuſtomary tenants of the manor 
to the next ſucceeding Lord, whether he came in by deſcent or. 
purchaſe ; or whether ſuch laſt general admitting Lord was, 
at the time of his death, in poſſeſſion of the manor or not; he 
being conſidered, with reſpect to the continuance of the tenants 
eſtates, as Lord during his life. The appellant alſo proved and 
exhibited ſeveral indentures between the Lords and tenants of 
the neighbouring manors, for reducing the fines from arbitrary 
o certain, wherein the like covenants and agreements were 

Inſerted, as in the before mentioned indentures of 1613. 


On the 17th of June, 1734, the cauſe came on to be heard be- 
fore the Lord Chancellor T, albot; when, after long debate of the 
Vo I. IV. 14351" e matter, 


booked ye WW 'S» 


as evidence, and declared he ſaw no cauſe to give the appel. 


| abſolutely diſmiſſed, but without coſts, 


accuſtomed, without any violation or alteration thereof; ſue 


on to vary the cuſtom, 7. e. on the change of the Lord far the 
Time being by death only, were ſynonimous and equivalent 


ſenſe of theſe expreſſions, it neceſſarily followed, that the 


ancient cuſtom. That the meaning of the words was beſt 


and were acquainted with the nature of the eſtates, and the 
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matter, his Lordſhip refuſed to admit the appellant's exhibits 


lant any relief in equity; and therefore ordered that the mat. . 
ter of the appellant's bill ſhauld, from thenceforth, ſand 


The appellant therefore appealed from this decree, inſiſt- 
ing, that he had proved, and that there was no evidence to 
the contrary on the part of the reſpondents, that by the general 
cuſtom of all cuſtomary manors, a general fine was due on the 
death of the laſt general admitting Lord, whether he died 
ſeiſed or not. That from the recitals in the indentures of 
1613, it appeared to have been the clear intent of the parties, 
not to vary, but to eſtabliſh the cuſtom of tenant- right eſtates 
in every reſpect, except what related to the certainty of fines, 
and the particular days of paying them after they aroſe; and 
one principal intent of thoſe deeds was thereby expreſſly 
declared to be, to confirm for ever the tenants eſtates, - accord. 
ing to the cuſtom of tenant-right, and in all points as had been 


only, that the fines and greſſoms might from thenceforth 
become certain and known, for the avoiding of ſuits, which 
was the only exception there mentioned, That the words in 
the covenanting part of theſe indentures, which were inſiſted 


expreſſions with the words in the recital, 7. e. on the death of 
the Lord only ; and therefore, as there was no difference in the 


original cuſtom, touching the occaſion on which general fines 
aroſe, was not altered, or controuled by this phraſe ; but the 
reſpondents had made a diſtinction, where there was no differ- 
ence, and had endeavoured, under that colour, to abrogate the 


underſtood by thoſe who lived among theſe cuſtomary manors, 


language of the country where they lie; and accordingly the 
appellant's witneſſes fully proved, that the laſt general admit- 
ting Lord was, notwithſtanding his alienation, conſidered in 
reſpect to the continuance of the eſtate of the tenants, as the 


Lord 


a 
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Lord for his life: And this meaning was confirmed by the 


| 


ſenſe univerſally put upon the ſame words, in deeds of the 
ſame tenor, reſpecting other tenant- right manors. For which 
reaſon it was apprehended, that thoſe other deeds ſhould have 


been permitted to be read, in order to compleat the evidence 
of the witneſſes, who ſpoke to the practice and uſage (the beſt 
interpreter of the words) in other manors, where the like deeds 


law, be varied, or any new tenure eſtabliſhed, by any agree 


hs re e 13 11 hin 
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appellant's bill was, that before the indentures of 1613, the 


” there was not ſufficient evidence in the cauſe to ſupport 

But if there were any doubt or uncertainty, as to the 
8 of theſe manors before the indentures of 1613, in 
relation to the payment of a general fine, yet ſuch cuſtom was 
explained, fixed and ſettled by thoſe indentures, and the decrees 
confirming them; the general fine being thereby agreed and 
eſtabliſhed to be due and payable on change of the Lord for the 
lune being, by death only, and not otherwiſe ; which words 
[Lord for the time being] were made uſe of in the indentures, 
in contradiſtinction to the term or expreſſion of [the laſt general 
admitting Lord] which was an expreflion as well known and 
uſed at the time of making the indentures, as the words 


entered into upon a valuable conſideration paid by the tenants, 
and for preventing all diſputes touching the general fine, as 

well as for aſcertaining the ſame for the future; it was ſub- 
ltted, that looſe. and uncertain - evidenco ought not, at this 


great 


had been made. That the nature of the tenure could not, by 


ment between the Lords and tenants, ſince both their rights 
were founded on cuſtom only; and whatever agreement might | 
ſubſiſt between the parties, the Lord could never enter for 4 
forfeiture, and gain a legal right to the eſtate, for a tenant's not 
paying a fine upon a contingency different from the cuſtom; 
which therefore, in law, neither W ne the — or en. 


On the other ſide it was ſaid, that the foundation of the 


cuſtom of the manors was, that a general fine was payable 
upon the death of the laſt general admitting Lord, whether he 
died in poſſeſſion or not; and yet, if thoſe indentures were out 
of the caſe, and this pretended cuſtom ought now to be enquired 


Lord for the time being:] And as thoſe indentures were 


J. Verney. 


N. Fazaker- 
ley. 
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— great diſtance of time, to be ſet up to overturn the plain words 
and meaning of the indentures, and to make the cultor e 
eſtabliſhed precarious and uncertain. 92s: FEA 


Probes AFTER hearing a on this appeal, it was ozpznry 
Jour. vol, 24. and ADJUDGED, that the decree therein complained of; ſhould 
p. 530. be reverſed : And it was DECLARED, that the appellant became 


entitled to a general fine upon the death of the late'Duke of 

Wharton ; and that the reſpondents ought to pay the fame, 

in reſpect of their cuſtomary eſtates held by them, according to 

the rates ſpecified in the ſeveral indentures of Auguſt and Sy. 

tember, 1613. And it was further oxDERED, that it ſhould be 

referred to a Maſter of the Court of Chancery, to enquire 
| — whether the ſaid fines, ſo payable by the reſpondents, had been 
| rightly aſſeſſed, and to Rate the ſame; and if they had not 
been rightly aſſeſſed, then the Maſter was to take an account 
what the ſame amounted to, according to the ſaid indentures, 
and the ſame were to be paid by the reſpondents to the appel- 
lant: And that the ſaid Court ſhould ow further directions in 
hr of this one. 


Cafe 26. | Fobn Gifard, Clerk, : „ | A ppellant, 
John Webb, - — R - Ref pondent. 
3 | 5th May, 1735. 


HE appellant was Rector of the pariſh of iSroke nert 
Guildford, in the county of Surry ; ; and the e 
was a farmer and een of lands in 'the fame r 8 


In Michaclmas term, 1729, the appellant exhibited a bill in 
the Court of Exchequer againſt the reſpondent, ſetting forth, 
that he was entitled to all the tithes ariſing in the pariſh, of 
to ſome recompence or ſatisfaction in lieu thereof; and that 
the reſpondent, from the year 1726, to. the time of exhibit- 
ing the bill, had occupied great quantities of paſture land, on 
which he kept great numbers of ſheep, from which he had 
lambs yRonns, the tithe whereof was demanded by the bill. 5. 


4 
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The reſpondent, by his anſwer, admitted the appellant .to be 7 
Rector, and that the reſpondent occupied a farm and lands in 1 
the pariſh, conſiſting of 28 acres of meadow, and 240 acres of 
able land ; but no paſture ground, except as his arable -land 
came round in the courſe of huſbandry to be ſowed with graſs 
ſeeds, when ſown with ſummer corn : He alſo admitted, that 
about Michaelmas, he bought a number of ewes with lamb, and 
had from them a great number of lambs, which he ſold; but 
inſiſted, that the appellant was not entitled to tithe in kind of 
lambs, for that there had been the following antient uſage and 
cuſtom approved within the pariſh, viz. that every occupier of 
lands and tenements within the ſaid pariſh, having a lamb or 
lambs yeaned within the ſaid pariſh, ought, and for time out 
of mind had uſed to pay the Rector of the ſaid pariſh for the 
time being, or his leſſee, for every lamb ſo yeaned within the 
faid pariſh, the ſum of three pence and no more, as a modus, 
and in lieu and full ſatisfaction of the tithe of every ſuch lamb ; 
and that the ſame was payable yearly on St. Mar#'s day, or fo 
ſoon after as demanded; and that the ſame had been accepted 
by the Rectors of the ſaid reQory for the time being, in lieu of 
the tithe of lambs. | | 
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On the 14th of Fuly, 1731, the cauſe came on to be heard; 
when it was, among other things decreed, that it ſhould be 
referred to a trial at law, to try the modus, as ſet forth and 
inſiſted on by the defendant in his anſwer, the then next Lent 
Afſizes for the county of Surry, in a feigned action; and the 
uſual directions were given for that purpoſe. 


This decree was made by two of the Barons only; and there- 
fore, in order to have the opinion of the whole Court, the 
appellant by petition alledged, that he conceived himſelf 
aggrieved by the ſaid decree, for that admitting the modus to 
be in fact as inſiſted on, yet that the ſame was void in law, 
and as ſuch ought not to be allowed; and to have a trial of 
that, which in itſelf Was void in law, would be fruitleſs and 


van; and therefore prayed that the cauſe might be reheard, as 


to the demand of tithe lambs. 
In 


This petition was argued 88 all the Barons on the 29th 
by November, 17313 and they being of opinion, that the ſaid 
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C. Clarke. 


the modus at law, if he thought fit. 


the appellant ſhould ſhew cauſe, at the ſetting down of cauſes 


parties would then have been put to great charge and trouble, 
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modus for tithe lambs was not a void modus in law, refuſed to 
grant a rehearing on that point, but left the appellant to x 


The appellant declining to go to a trial purſuant to the ſaid 
orders, it was, on the 28th of November, 1732, ordered, that 


after Michaelmas term, why the modus, as inſiſted on, ſhould 
not be taken pro confeſſo: And no cauſe being ſhewn, that 
order was, on the gth of December following, made abſolute. 
And on the 8th of February, 1732, it was ordered, adjudged 
and decreed, that ſo much of the appellant's bill as related to 
his demand of tithe lambs in Kind, ſhould be diſmiſſed with 


colts. 


From theſe decrees, orders and proceedings, the preſent 
appeal was brought; and on behalf of the appellant it was 
contended, that the iſſue to try the modus ought not to have 
been directed, before the objections to the validity and legality 
of the modus were conſidered by the Court; becauſe, if the 
objections were allowed, there had been no foundation to ſend 
ſuch iſſue to be tried. And on the other hand, if ſuch iſſue 
were tried, and a verdict obtained, eftabliſhing the fact of the 
modus, and afterwards, on hearing the objections, the Court 
ſhould be of opinion, that it was not a good modus; the 


to no purpoſe. It was, however, ſubmitted, that after the 
iſſue was taken pro confeſſo againſt the appellant, the objections 
ought to have prevailed, and the modus been ſet aſide: Becauſe 
a cuſtom or uſage to pay a ſum of money in lieu of tithes, 
muſt be immemorial; but if it can be ſhewn by evidence, or 
from any thing in the nature of the payment, that it is not 
ancient and immemorial, then it is not a modus, but only a 
compoſition; which may bind the Parſon who makes it, but 
cannot bind the ſucceſſor, without his ' conſent, It is well 
known, that in ancient times, and long within the time of 
legal memory, the price of cattle and all other commodities 
was ſo much lower than at preſent, that a lamb which ma) 
now be worth 25. 64. would not, 200 years ago, have been 


worth more than 6d. or in ſome ſuch propertion : But in the 
4 5 preſent 
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preſent caſe, the ſum of 3 d. inſiſted on to have been anciently - 
and immemorially paid in lieu of the tithe of every lamb 
(which ſets the price of every lamb at 25s. 6d.) is ſo near the 
value of ſuch tithes, even at this day, that it proves itſelf to be 
a modern compoſition only, and not an- ancient, cuſtomary, 
immemorial payment or modus; and therefore ought not to 
bind the appellant, who had a right to his tithes in kind. 


On the other fide it was argued, that the modus being a J. wines. 
matter of fact, if in any wiſe doubtful, was properly triable 3. Suange. 
by a jury; eſpecially as the appellant, at the hearing of the 

cauſe, refuſed to admit the fact of ſuch modus: And the 

Court would not bar the appellant of his right to tithes, until 

the reſpondent had eſtabliſhed the fact of the modus he had 
inſiſted on, in the moſt ſolemn manner, by a trial at law. 

As to the objection, that the modus upon the ſtate of it was 

void, and ought not to be allowed; and that therefore the 
trial of ſuch an iſſue would be vain and fruitleſs : The ground 

of that objection ſeemed to be, that the modus was ſo great, 

and ſo near the value of the tithable matters for which it was 

paid, that it could not be preſumed to be well eſtabliſhed, as 

a modus or preſcriptive payment, but muſt be a modern com- 

poſition, conſidering the, decreaſe of the value of money for 

two or three centuries paſt : But this objection ariſing upon a 

matter of fact, was very proper to be conſidered by a jury, who 

would enquire as to the value of lambs in the place where this 
controverſy aroſe. And therefore it was hoped, that the decrees 

and orders would be affirmed, and the appeal diſmiſſed with 


coſts, 


ACCORDINGLY, after hearing counſel on this appeal, it was Dzczens 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; — 1 "a 


and the decrees and orders therein complained of, affirmed. P. 542- 


The 
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of the ſaid lands: And all theſe ſeveral manors of Lakenhan, 


| book. 
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The Honourable His Berl 25 Eſq: 1 
Jane Chaplyn, Widow, Robert Lack- | 
ford, Mary Bardwell, James Balls, 3A ppellans, 5 


. Thomas Buttrice, F rancis Proftor and 
WW. iam Rix, 3 — 14 


7 ohn Fox, Clerk, and the Dean and] Reſponden 
ne of. Mor wich, k 4 and} W 


7th May, 1735. 


HE appellant Chaplyn, was tenant for life 'of the manor 
of Lakenham, and the lands thereto belonging, and of 
ſome other lands within the manors and pariſhes of Eaton and 
Amringhall, in the county of Norfolk; the appellant Henry 
Berkley, was ſeiſed of the reverſion in fee of the ſaid manor 
and lands ; and the other appellants were tenants or occupiers 


Eaton and Amringhall, were, at the time of the Conqueſt, 
antient demeſne lands of the crown, as appears by doomſday- 


In the year 1100, King William Rufus and Henry 1. granted 
two of theſe manors, viz. Lakenham and Amringhall, to God 
and the church of Norwich, and Herbert then Biſhop there, 
who had founded the cathedral church, to hold as freely 28 in 


the King's hands. Whereupon, the Biſhop inſtituted monks 
in the ſaid church, and granted or appointed the faid manots 
of Lakenham and Amringhall, amongſt other manors and lands, 
for the ſupport and maintenance of the ſaid monks. And after- 
wards, King Henry I. granted to God and the church of Mor- 
wich, and to Herbert the Biſhop, and to the monks of the 


ſaid church, the manor of Eaton adjoining to the ſaid manor 
of Lakenham. 


„ King Hey II. King Jon, Po II. and 1 Edward: Jin by 
| ſeveral charters, (all of them reciting the - charters: of King 
William Rufus and Henry I. to Biſhop Herbert). confirmed the 

ſame, as alſo the ſaid Biſhop's grant to the monks; and the 

ſame 


ö 
8 
C 
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fame was likewiſe confirmed by Pope Adrian, in the year 1115, 


by Pope Alexander III. in the year 1176, by Gregory X. in the 


year 1273, and by ſeveral Biſhops of Norwich ſucceeding Biſhop 


Herbert; in all which charters and confirmations of the Popes 
and Biſhops, the manors of Lalenbam and Amringhall, and 
the churches and tithes were expreſſly mentioned and confirmed. 


According to the then conſtitution of the church of England, 
the King and all his ſubjects might give or grant their tithes 
to what religious houſe or parſon they pleaſed, and fo it con- 
tinued till the year 1200; and until that time all patrons of 
churches, as well lay patrons as .religious, collated their own 
clerks, that is, by inveſtiture from their” own hands, without 
preſentation or inſtitution; and the religious houſes generally 
placed a monk of their houſe in their churches, until the Pope 
at his. councils, and the national ſynods here, began to forbid 
the parochial clergy from taking any tithes or churches from 
the hands of laymen by inveſtiture, without the conſent of the 
Biſhops. And although the King gave ſome allowance to theſe 
Canons, yet the practice of patrons inveſting their clerks in 
their churches, and diſpoſing of their tithes as they pleaſed, 
continued until the Lateran Council in the year 1215. Then 
the lay patrons began to obey thoſe canons, and the religious 
patrons, where they held manors with the tithes, obtained 


licences from the Biſhops, to hold their churches in proprios 


aſus, and to ſerve the ſame by chaplains of their own, re- 
moveable at pleaſure. The monks at Norwich, obtained ſeveral 
of ſuch licences from Fohn de Grey, Biſhop of Norwich, to 
bold ſuch of their churches of which they had the advowſon 
and benefice, to their own proper uſes; and particularly the 
laid Biſhop De Grey, between the years 1200 and 1214, by 
his charter of appropriation, did appropriate the ſaid church 
of Lakenham to the priory of Norwich ; and granted licence to 
the ſaid priory and convent, to enter upon the ſaid church 


whenever it ſhould be void, and to cauſe ſervice to be performed 


therein by their chaplains, removeable at their pleaſure, 


By theſe licences and grants, the church of Lałenbam became 
United, or appropriated to the ſaid priory of Norwich; and 
King John, Henry III. and Edward I. by their ſeveral grants 
or charters, confirmed to the ſaid prior and monks of Norwich, 
1. 3K all 
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_ — all gifts and liberties whatever, before given or granited: to 
|| chem; by which they b ſ 

[| —cdhem; by which means they became pariſon rmpar/ſonee, and 
i perpetual incumbent in this church, without inſtitution and 
induction; and no lapſe could enſue or fall to any ſucceeding 
Biſhop, or to the Crown. Tho Crown and TK being bound 


* the faid charters. 


oF 


Several 3 wv beisg iued out fot the fepplyidg.n pa- 
rochial churches with ſecular prieſts, the prior and convent of 
Nerwich, between the years 1312, and 1386, preſented vicar 
to Lakenham, but never before or after ; and allowed to the 
vicar officiating,” a ſtipend of 4os. a year, but never endowed the 
vicar of any part of the profits of the church; and to avoid 
endowing the vicarage, the faid prior and convent, from the 
year 1386, to the diſſolution of the priory, ſerved the ſaid 
church by a chaplain, which was uſually one of their own 
honſe,' removeable at pleaſure; ſo that from 1386, to 1610, 
being 224 years, no vicar was inſtituted in the faid church; the 
cure ates n 1285 1 0 chaplains. 


During ſuch time as the priory ſubſiſted, the prior ith con- 
vent held the ſaid manor and tectory of Lakenham, with all the 
tithes of the ſaid pariſh, and frequently leaſed the ſame with 
the . tithes thereof to tenants, who held and enjoyed accord- 


ingly. 


But this priory was, in the goth year of King Henry vil. 
diſſolved; and, by the act of the ziſt of that King, for the 
diſſolution of abbeys and monaſteries, it was enacted, that all 
lands, tenements and tithes, ſhould be veſted in the King and 
his heirs, in the fame ſtate and condition, as the abbots and 
priors held the ſame; and diſcharged of and acquitted from 
the payment of tithes, as the abbots and priors held the ſame. 


King Henry VIII. by letters patent, bearing date the ſame 
year, changed the ſaid priory, and founded a Dean and Chapter 
in the ſaid church; and granted to the faid Dean and Chapter, 
the manor of Lakenham, and the demeſne lands with the tithes 
thereof, and all privileges thereto belonging, or therewith, held 
and. occupied, in as large and ample manner, as the ſaid prior 
and convent held the ſame. And accordingly the ſaid Dean and 


Chapter, and their tenants, farmers and occupiers, of the 15 
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manner of tithes whatſoever. iſ anon dai yd panels 
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The ſaid Dan and Chapter being chus Ciſed.. of Py Lid 
manor: and demeſne lands, and the tithes thereof, with the 
rectory of Lakenham, by their deed under thein common fea}, 
dated the 1ſt of June, iſt Edward VI. ſurrendered the ſame, 
amongſt other things, to the ſaid King; who became ſeiſed 
thereof, acquitted and diſcharged from the payment of tirhes, 
as the Dean and Chapter had held the lame. © 


of November following, did re- found the ſaid Dean and Chapter, 
and granted them ſeveral manors and lands; but reſerved and 


lands and all the tithes thereof, as thentofore held, uſed, 


July, in the 7th year of his reign, granted the ſame to Thomas 
Greſham, Eſq; by the name of the manor of Labenbam, and 


hay, hemp and all tithes whatſoever, in Lakenham, Trowſe, and 
Bracondale, to the ſaid manor and lands any wiſe” belonging, 
or therewith uſed, held, or reputed. And under this Thomas 
Greſham, the appellants, Mr. Berkley and Mrs. Chaplyn, were 
entitled to the inheritance and freehold of the ſaid manor, lands 
and tithes. | 


The ſaid Dean and Chapter under the ellartr of the 90 of 
November, 1ſt Edward VI. being entitled to the rectory of the 
cure at Latenbam by a chaplain, to whom they paid yearly a 
1010; at which time, one Wilkinſon, pretending that Lakenham 
thereto, and had inſtitution thereon ; but the rectory and the 


then under a leaſe, made by the Dean and Chapter i in the 12th, 
year of Queen Elizabeth, to one Layer for 70 years, which did 


church 


lands; held and enjoyed che ſame, freed and diſcharged of all 


2 * 


King Edward VI. by his Sorters patent, bearing Pm hs 8 


excepted thereout the ſaid manor of Latenbam, and the demeſne 


demiſed or leaſed: And by letters patent, dated the iſt of 


all lands, meadows, paſtures, feedings, woods, tithes of corn, 


— 
— — GN : L — 


chuͤch of Lakenham, and all tithes in the faid pariſh of 
Lakenham, (except the manor and demeſne lands) ſerved" the 


ſtipend, and continued ſo to ſerve the ſaid cure till the year 
was a vicarage lapſed to the crown, obtained a preſentation 
tithes there, belonging to the ſaid Dean and Chapter, being, , 
not expire till 1640, Wilkinſon could get no tithes, fo that he 85 


teſigned in 16123 and in 1625 5 the Dean and Chapter, instead 
KB pointing a chaplain or curate, preſented one Smith to the 
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— church of Lalenbam; and the ſaid leaſe to Layer being i in dla 
pon 6b ſhort time after ſurrendered to the Dean and Chapter, they 
permitted the ſmall tithes belonging to them to be taken by 
their new vicar, in lieu of the ſtipend paid 5 them to their, 


curates or chaplains. 


220 


After the death of Smith, the Dean and Chapter preſented 
other clerks to the ſaid church, when vacant, as a Vicarage, 
and permitted them to receive the ſmall tithes belonging to to 
the Dean and Chapter: Whence it came to be. inſiſted upon, 
that the vicar of Lakenbam was entitled to all ſmall tithes 
within the ſaid pariſh, as a vicarage endowed ; when in fact there 
never was any endowment of a vicarage, otherwiſe than by 
permiſſion, of the Dean and Chapter as aforeſaid ; but if ſuch 
permiſſion was to be conſidered as an endowment by the Dean 
and Chapter, it could extend to no other tithes than what the 
Dean and Chapter were entitled to. 


However, in Eafter term, 1729, the reſpondent Fox, as vicar 

of Lakenham, preferred a bill in the Court of Exchequer againſt 

the appellants Barduell, Balls, Buttrice, Proftor. and Rix, as 

occupiers of the demeſne lands of the manor of Lakenham, from 
Michaelmas, 1727, to Michaelmas, 1728, to compel payment of 
1 all manner of tithes, except corn and grain; and, amongſt other 
| things ſtated in his bill, it was alledged, that one ard, 
formerly tenant of the ſaid demeſne lands, refuſed to pay 
tithes to one Folchzer, then vicar; that in Trinity term, gth 
William III. Folchier brought his ſuit in the Court of Exche- 
quer, to compel payment of tithes : That Ward anſwered the 
faid bill; and that in Eaſter term in the 11th of the ſaid King, 
the Court directed Ward to Pay Folchier the vicarial tithes fat 
1 the ſaid lands. 


The appellants Bardwell, Balls, lt. Proctor 13 Rix, 
anſwered the reſpondent Fox's bill; and inſiſted upon the {aid 
lands being not liable to the payment of vicarial tithes to the 
reſpondent Fox; and ſet forth the exemption as before mentioned; 
and that the lands in their reſpective occupations, were let t 
them tithe free, and were known ſo to be; that the occupi" 
of the manor-houſe uſually heard divine ſervice at Lakenhan 
church, and frequently gave the Miniſter 10s. as a free gift, d 
<fcting who e the ſame in a thankful manner, PF. 
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ing no tiches were due. And as to the decree obtained, by 
Folchier againſt Ward, it appeared by Wards anſwer, that he 
inſiſted that he never heard tithes were paid for the lands in his 
poſſeſſion. for that the ſaid lands were part of ſome religious | 
houſe, and diſcharged of tithes ; that the ſaid lands - belonged : 
to Lord Berkley, who in February, 1678, leaſed the ſame to 
Ward for 14 years; and in 1691, George Berkley, Eſq; leaſed the 
ſaid lands to Wand, who then had held them 19 years, and no 
tithes were in all that time demanded ; that the inheritance of 
the ſaid lands was in Lord Berkley and Jeremy Chaplyn, Eſq; in 
right of his wife; and that the ſaid Ward being only tenant, 
could not anſwer as to the right of tithes without the aid of 
Lord Berkley and Chapiyn, and prayed that they might be made 
parties : That the faid cauſe was brought to a hearing againſt 
Ward only ; when the Court declared, it was a weak bill, but 
a worſe anſwer ; and decreed Ward to account for tithes : But 
Folchier afterwards reſigned his vicarage, and Ward never paid 
tithes to any other VICAT. 


In Trinity term, 1731, the eine exhibited 250 bill 
2painſt the reſpondents Fox and the Dean and Chapter of Nor- 
wich ; ſetting forth, among other things, that the reſpondent 
Fox had extorted ſeveral ſums of money from the appellants 
the tenants, upon pretence' of tithes; and prayed, that Fox 
might account for ſuch ſums, and that the appellants might 
be quieted in the enjoyment of their lands tithe free, and to 
eſtabliſh the exemption of the ſaid lands from the raue 
of tithes. | 


'4 


The bees Fox, in his anſwer to this * bill, admitted 
the ſeiſin of the prior and convent as before ſtated; the enjoy- 
ment of the tithes by them, till their diſſolution; and the 
leaſes made thereof by the prior and convent, and alſo by the 
Dean and Chapter after the diſſolution. He then ſaid, that he 
could not find in what year, or by what Biſhop, the vicar of 
Lakenham was endowed, nor that any vicar was preſented, or 
any inſtitution after 1392, till the preſentation of Wilkinſon; 
but believed that the ſaid prior and convent, after the ſtatute of 
Edward IV. ſerved the cure by a chaplain, to whom they paid 
a ſtipend ; and that after the tranſlation of the priory into a 
ceanery, the Dean ad Chapter for ſeveral years till gs pro- 
Vo I. IV. 1 3L ITE Of vided 
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vided a chaplain, and paid him a ſtipend. And he admitted to 
have received ſeveral ſums of money. of the appellants the 
tenants, on account of tithes. | 


The Dean and Chapter by their anſwer ſaid, that they could 
not find any endowment of any vicarage of Lakenham, or any 
preſentation thereto, after the year 1 386, till the preſentation of 


A, tkinſon. 


On the 16th of April, 1733, both cauſes came on to be heard 
before the Barons of the Exchequer ; when the counſel for the 
appellants expecting that the Court would do nothing without 


a trial at law, went no farther into the cauſes than opening the 


ſeveral pleadings, in order to ſettle a proper iſſue to try the 
exemption which was inſiſted on by the appellants ; but the 
Court was pleaſed to deny the ſame: And, without reading th: 


depoſitions of any of the witneſſes*, to decree, that the appellants 


Bardwell, Balls, Buttrice, Proctor and Rix, ſhould account for 
and pay the tithes demanded by the original bill, with coſts; 
and to diſmiſs the croſs bill with coſts, | 


In Hilary term following, the appellants petitioned the Court 
for a rehearing, in hopes of either eſtabliſhing their exemption 


upon evidence, or of laying a foundation for directing an iſſue 


at law. or at leaſt of having their evidence read, in order to 
enable them to appeal upon the merits: But the Court thought 
proper to refuſe a rehearing, becauſe application was not made 
for that purpoſe within fix months after pronouncing the 


| decree, although the decree was not then paſſed. 


The appellants therefore 3 inſiſting, that tho' Vicars 
might have been anciently inſtituted in this church, yet no 
vicarage being endowed, they were not entitled to any tithes ; 
for tithes are not due of common right to a Vicar, and in the 
preſent caſe, there was not the leaſt evidence of any endowment: 
Neither was there any proof of the payment of tythes by the 


3 — 


n HOY 


* Mr. Bunbury, in his report of this caſe ſays, that the Dean and Chapter having 
ſaid in their anſwer, that the vicars had been entitled to all tithes, except £0" 


and grain, the Court thought this ſufficieat evidence to ſupport the yicar's right 
and decreed accordingly, 


occppien 
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occupiers of the demeſne lands, till Vard was forced to it 1 | 
by Folebier, by a decree made upon a miſtaken and improper Gaynw | 
defence; and in a ſuit, to which the owners of the inherit- i 
ance were not parties, and who could not, therefore, be bound | 1 
by the decree. That the title of the appellants to the exemp- 
tion inſiſted on, depending upon old records and other written 
evidence, and alſo upon a great variety of facts, which they | | 
were ready to make out, and ſtrongly inſiſted to try by a pro- 
per iſſue at law; the right was now, in effect, determined againſt 


them, without a hearing. {Tur | 


On the other fide it was argued, that as the vicarage ſtill G. Eyre. 
ſubſiſted, the abuſe practiſed by the Prior and convent in keep- J. Strange. 
ing it vacant by not preſenting, could not prejudice the rights 
of the vicarage, when the ſame became full. That the ſur- 
render of -the Dean and Chapter to King Edward VI. tho' it 
might have veſted in the Crown the manor and demeſne lands, 
and the tithes of corn to which the Dean and Chapter were 
entitled as Impropriators, yet it could not affect the rights 
belonging to the vicarage. That the general right being with 
the reſpondent, it was incumbent on the appellants, at the 
hearing of the cauſes, to have proceeded and laid before the 
Court the evidence of their pretended exemption ; and which, 
in all probability, they would have .done, had they thought 
the ſame ſufficient, or in any degree ſtronger than the evidence 
in the two former cauſes, wherein decrees had been pronounced 
in favour of the Vicar and his lefſce. But as the appellants 
did not offer any evidence to this purpoſe, it was agreeable to 
the conſtant and known practice of the Court, to decree accord- 
ing to the general right, wherever perſons claiming an exemp- 
tion, give no evidence in ſupport of it, And therefore it was 
hoped, that the decree would be affirmed, and the appeal 
diſmiſſed with exemplary coſts. 


Bur after hearing counſel on this appeal, it was ORDERED Decxte 

and ADJUDGED, that the decree and order of diſmiſſion therein pot gs oY 
complained of, ſhould be reverſed: And it was further oRDERED, P. 545- : 
that the ſaid Court of Exchequer ſhould proceed to hear the 


Cauſes, upon the pleadings and proofs taken therein. 


Thomas 
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Caſe 28, Tombs Hall, Aukniniftrator of Aug uſ- 


tine Clarke, deceaſed, Executor ot Apparent. 
James Clarke, deceaſed, = 


Richard Digby and Anne his Wife, and: 
Mary Lincoln, Adminiſtratrix de = Reſpondents, 
nis non of the ſaid James Clarke, | | 


18th February, 1735. 


HE ſaid James Clarke, deceaſed, had iſſue fix four, 

Luke, Auguſtine, Toby, James, Jobn and Richard; and 
two daughters, Mary and Ann, whom he ſeverally provided 
for in his life-time, particularly Luke, altho' he had e 
his father by marrying againſt his conſent. 


Clarke, having carried on a conſiderable trade as a merchant, 
by which he acquired a competent fortune, and being alſo 
ſeiſed of a ſmall real eſtate, on the 27th of September, 1712, 
made his will; and thereby, after directing payment of his debts, 
and giving pecuniary and other legacies to each of his children, 
and without making any expreſs diſpoſition of the reſidue of 


his perſonal eſtate, he conſtituted and appointed his two eldel 


ſons, Luke and Auguſtine, executors, 


On the 2d of October following, the teſtator made a codicil, 
whereby he gave ſeveral other legacies; and on the 12th day ot 
the ſame October he died, without otherwiſe . his ſaid 
will. 


Amongſt other of the teſtator's effets; Luke and Auguſt 
upon his death, poſſeſſed themſelves of a ſmall veſſel, called the 
Mary- Ann galley, then in the harbour of Dublin; but ne 
immediate opportunity preſenting itſelf for the fale thereof, 
they thought proper, in the mean time, for the improvement 
of the teſtator's aſſets, and for the benefit of all parties inte- 
reſted therein, to let her out to freight; and accordingly accept- 
ed of an offer made to them for that purpoſe by i Lynch, 


a merchant, who hired her on a voyage to Bourdeaux in Frame, 
4 — Ws with 
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with directions, that the money to ariſe out of ſuch freight 
might be there inveſted in the purchaſe of ſome caſks of brandy, 8 
which were to be brought to Dublin by the ſaid ſhip, on her 
return homeward, in order to be ſold and carried to the credit 

of the teſtator's eſtate. | 


Soon afterwards, the executors, in order to ſettle the accounts 
of the teſtator in his trade, wrote circular letters to his ſeveral 
correſpondents both at home and abroad, to call in their reſpec- 6 
tive accounts; but declined proving the will, till they ſhould 
firſt know the exact ſtate of his affairs, and thereby determine, 
with ſome certainty, how far his eſtate would exceed, or fall 
ſhort of the whole amount of his debts and legacies. 


But before that could be aſcertained, and before the return 
of the ſaid veſſel to Dublin, Luke Clarke died in June, 1713, 
poſſeſſed of a conſiderable perſonal eſtate, leaving Barbara his 
wife, and Adam his only ſon and heir, and the reſpondent 
Ann his daughter; having firſt made his will, and thereby, 
without taking notice of any claim to the reſidue of the teſtator 
James Clarke's perſonal eſtate, he bequeathed to the reſpondent 
Ann 6001. for her portion, payable at her day of marriage, 
with intereſt until payment; and of his will appointed the ſaid 
Barbara his wife ſole executrix, who afterwards proved the 
lame, and poſſeſſed herſelf not only of all the faid Lute Clarke's 
own perſonal eſtate, but alſo of ſuch part of the aſſets of the 
laid James Clarke, as came to the hands of Luke, and had not 
been applied by him towards the diſcharge of the teſtator 
James's debts and legacies. _ 


After the deceaſe of Luke Clarke, the appellant Augu/iine 
folely proved the will of the teſtator James, his father, and 
proceeded to get into his hands the teſtator's aſſets, and to 
apply the ſame in diſcharge of his debts and legacies. g 


The reſpondent Ann having in 1726, intermarried with the re- 
ſpondent Richard Digby, they in 1728, exhibited their bill in the 
Court of Exchequer in Ireland, againſt the ſaid Auguſtine Clarke 
and others ; praying, that a moiety of the reſidue of the teſtator 
James Clarke's perſonal eſtate, after payment of his debts and 
legacies, might be conſidered as the right and property of the 
laid Luke Clarke, and be decreed to be a fund in the hands of 
Vor, IV. 4M 5 the 
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the ſaid Auguſtine, for payment and ſatisfaction of the 600 / 
legacy, bequeathed to the reſpondent Ann by the ſaid Lule her 
father; and for this purpoſe, the reſpondents ſuggeſted an 


agreement entered into between Luke and Auguſtine, for an 
equal diviſion of the reſidue of James Clarke's eſtate ; and 


inſiſted, that tho' there had not been any ſuch agreement, yet 


that a moiety of ſuch reſidue ought, by the cuſtom of merchants, 
to have ſurvived to the repreſentatives of Luke Clarke ; in regard 
he and Auguſtine had traded together with part of the aſſets, by 
letting out the faid ſloop to freight, in the manner already 
mentioned; and in that reſpe&t, ſhould be conſidered as 
merchants trading in partnerſhip. 


To this bill Auguſtine put in a full anſwer, and thereby 
denied the pretended agreement between him and Zuke, or that 
there ever was any ſort of partnerſhip between them, or that 
they ever traded with any part of the aſſets, otherwiſe than as 


| aforeſaid ; and therefore, as to that part of the bill which 


ſought a diſcovery of the teſtator's aſſets, Auguſtine, inſtead of 
entering into a particular account thereof, admitted ſufficient 
in his hands to anſwer any juſt demands which the reſpondents 


had on the teſtator's eſtate. 


The cauſe being at ifſue, ſeveral witneſſes were examined 
on both fides, and publication having been duly paſſed, the 
ſame came on to be heard before the Barons of the ſaid Court 
of Exchequer, on the 26th of November, 1733, and was fur- 


ther heard on the 3d and 5th of December following, and on 


the 23d of February, 1733 ; when the Court were pleaſed to 
decree, that the reſpondents Richard Digby and Ann his wife, 
ſhould have and recover the 600/. legacy, with intereſt for the 
ſame from the death of the ſaid Luke Clarke, to be paid out of 
the aſſets of the ſaid James Clarke, the grandfather, but with- 
out coſts. 


From this decree Auguſtine appealed ; and ſoon afterwards 
dying inteſtate, the appellant, as his adminiſtrator, revived the 
appeal. In ſupport of which .it was argued, that Luke and 
Auguſtine Clarke, being joint executors, were jointly intereſted, 
and that Luke dying in the life-time of Auguſtine, the whole 


ſurvived to him; and the rather, as Luke never proved the 
teſtator's 


ma 
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teſtator's will. That nothing appeared to have . done, 
which could amount to a ſeparation of their intereſts; for Cs 
tho' it had been attempted to make them in the nature of 
partners in trade, yet there was no evidence to ſupport it : 

The only colour of proof was, the inſtance of letting the Ann 

galley to freight, but this it was apprehended could not amount 

to a ſeverance of the joint intereſt ; and if by poſſibility it 

could be deemed ſuch a ſeverance as would prevent a ſurvivor- 

ſhip, yet it extended to no other part of the teſtator's perſonal 

eſtate : And therefore it was hoped, that the decree' would be 

reverſed. 


On the other fide it was contended, that Lale and Auguſtine D. Ryder. 
became entitled, not by virtue of any expreſs gift of the reſidue, 
but from the apparent intention of the teſtator, in making 
them joint executors ; and therefore there was nothing to make 
them joint tenants of the reſidue, ſo as to entitle the ſurvivor 
to the whole. That amongſt merchants and joint traders, the 
law of ſurvivorſhip does not prevail, and their carrying on a 
trade together with the teſtator's eſtate, was putting it upon 
the foot of a partnerſhip, and was, in effect, an actual receipt 
of each of their ſhares. The decree therefore was right, and 
ought to be affirmed. 


BuT after hearing counſel on this appeal, it was ORDERED Denz 
and ADJUDGED, that the decree therein complained of, ſhould ***%, 


Jour. v l. 
be reverſed ; and that the bill exhibited in the Court of p. 592. mn 


Exchequer, by the reſpondents Digby and his wife, ſhould be 
diſmiſſed, 


Andrew 
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Caſe 29. Andrew Wither, Eſq; ſurviving 1 
tor of Charles Witber, Eſq; the Fa- 

ther, deceaſed; Frances Wither, Wi- 

do and Executrix of Charles Fither, | , 

Eſq; the Son, deceaſed ; Dorothy t Appellants, 
MWitber, Spinſter, Henrietta Maria [ 1 

by Mitber and Ann Wither, Infants, the: 

1 three Daughters and Coheirs at Law| 

olf the ſaid Charles Witber, the Son, 


of his late Wife Henrietta Maria, * 
only Daughter of the ſaid Charles | Reſpondent, 
| EL itber, the Father, | | | r 3 


IFilliam King, L. L. D. wane 


_ 15th March, 1735. 8 
LORE CH ARLES Witber, the father, havin g iſſue by Dorothy his 


Gilbert's wife one ſon, named Charles, and one daughter, Henrietta 
ep. 26. | 


Precedents in Maria, the wife of the reſpondent Dr, King; and being ſeiſed 
Chan. 348. of a real eſtate of 1000/. per ann. and poſſeſſed of a con- 


Viner, vol. 4. « . 
p. zoo. ca. 11. ſiderable perſonal eſtate, and intending to provide a portion 


ng Es for his daughter, and likewiſe to make an additional proviſion 


des compar for her, in caſe his ſon ſhould die without iſſue male living at 
2 Eq.ab.656. his death; did, by his will, dated the 3d of June, 1697, tr 
Fearne's alia, give and bequeath unto his daughter Henrietta Maria, 
Contingent at her age of 21, or day of marriage, which ſhould firſt hap- 
* | pen, 2500/. And declared his will to be, that , 4: ſaid 
ſon Charles ſhould die without iſſue male of his body then living, 
or which might afterwards be born, that then his ſaid daughter 

ſhould have and receive at her age of 21, or day of marriage, 

which ſhould firſt happen, the ſum of 3500/. over and above 

the before mentioned ſum of 2 pol.; and in caſe the contun 

gency of his ſaid ſon's dying without iſſue male ſhould not happen 

before his ſaid daughter's age of 21, or her day of marriage, that 

_ then ſhe ſhould receive and be paid the ſaid ſum of 35001: 4ohen- 

be wer it might after happen. And the teſtatar pe 

Z JU 

| * 


JD 
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id wife Dorothy, the appellant Andrew Wither his brother, 
and John White, Eſq; his uncle, his executors. The teſta- 
tor then deviſed all his lands and tenements in the county of 
Southampton and elſewhere, (except his freehold lands and tene- 
ments in the pariſh and tithing of Kingſclere in the ſaid county) 
to his ſaid ſon Charles, and the heirs of his body; remainder 
to the appellant Andrew Wither, and his heirs; and directed, 
that whilſt his faid ſon ſhould be under age, his executors 
ſhould receive the profits of his ſaid eſtate, towards the perform- 
ance of his will. He alſo declared, that the lands and premiſſes 
immediately before deviſed, ſhould be liable to, and chargeable 
with, the payment of the ſaid 3500 J. thereby willed to his 
faid daughter, whenever it might become due and payable. — 
And to the intent that all his debts, legacies and funeral ex- 
pences might be juſtly paid, and his will punctually performed, 
he deviſed all his ſaid ſeveral freehold farms, and all his lands and 
* tenements in Kingſclere, to the ſaid Dorothy his wife, and the 
appellant Andrew Wither, and to the ſaid John White, and their 
heirs, upon truſt, to employ the yearly profits thereof towards 
ſatisfying his debts and performance of his will; and thereby 
empowered his executors, as they ſhould ſee occaſion, to mort- 


clre, for the more ſpeedy execution of his ſaid will; but that 
ſuch part thereof as ſhould not be diſpoſed of, ſhould, after 
the fulfilling of his will, be to the uſe of his ſaid ſon Charles 
and the heirs of his body; and for default of ſuch ifue,' to 
bis brother the appellant Andrew, and his heirs for ever. And 
the teſtator by his ſaid will, authoriſed his executors to cut 
down and fell any of the timber trees growing. on any of his 
lands in the county of Southampton, or elſewhere ; (except 
ſuch trees as ſhould be an ornament or defence to his capital 
meſſuage of Hall, or any other of his meſſuages or houſes) and 
declared, that whereas it was his intent and meaning, that 
upon default of heirs of the body of his ſaid ſon Charles, his 
lad brother, the appellant Andrew Witber, ſhould inherit and 
enjoy all his copyhold meſſuages and lands in the tithing of 
Iichenſwell, in the ſaid pariſh of King ſclere, or elſewhere, and 
al his other lands and premiſſes wherein or to which he had, 
or might have at his death, any right, title, or intereſt, either 
| law or equity; if therefore, his ſaid daughter Henrietta 

Vor. IV. 3 N 


Maria, 


gage or ſell all or any part of his lands and premiſſes in Kingſ-- 


———— —— 7 
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Maris, her heirs or affigns, ſhould not at the proper coſts and- 


2 , chartzes df the appellant Andreu Mitber, ſurrender the ſaid 


cbpyhold lands and premiſes to the uſe of the ſaid Andrew 
with and his heirs; and make ſuch other conveyances it the 
av w, Which the appellant Andreu Wither ſhould be adviſed tb; 
ce ale better ſecuring and ſettling of the ſaid copyholdy and 

F the ſaid lands and premiſſes, according to the true intent 

4 W of ſich his will; that then the faid legacy of 
350 00 95 (kould determine and be void. And he gave the reſidue 


of His perſohal eſtate, after payment of his debts and legteies 


60 bis faid tl Chiles: ©2775 B16 offs or befiung ew vid bans 


on TIS DESK, f (iy \\} bis} . 95 

Son after making this will the teſtator died, lewing the ni 
Dorothy his wife, the ſaid Charles his only ſon, and the faid 
Henrietta Maria his only daughter; whereupon all the exe- 
cutors proved the will, and poſſeſſed themſelves of the teſtator's 
perſonal eſtate, and entered upon all the real eſtate, and te- 
ceited tlie rents and profits thereof, and continued ſo to do; 
till Charles Mitber the ſon attained his age of 21 and applied 
the ſaid rents and n towards en af the ed $ debts 
and legacies} Job Nd. 911109 9d b/ „21d to nes 


* * 
ids 1271041 231 4 4501 


FTobn Whites. one of the Dau to 25 nhl $19 whereby 
the executorſhip and truſt eſtate ſurvived. to he aid e 
d the appellant Andreu Mitber. . 


"The ſaid. Charles W ither, the ſon, Jotebiharieys with the 
appellant Prances, and the reſpondent Dr. King with the 'faid 
Henrietta Maria, the teſtator's daughter, after ſhe had- attained 
her age of 21; Who afterwards, and in the life-time of her 
brother, died; Teaying iſſue by the en Dr. King, ſeietil 
ſons and daughters. 2 is | 241, 01 novig Ol 


,C 42 19 | 2 7 4 : N 
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On the 20th of melee 1731, the aid Charks Wither,the 
won died; leaving the appellant Frances his widow, and the 
appellants Dorothy,” Henrietta Maria, and Ann, his rea daun 
ters and coheirs at law; but without leaving any iſſue male of 
his body living at his death, or in ventre ſa mere. Before his 
'death© he made his will, and thereof appointed his wife, the 
appellant Frances, ſole executrix, who proved the ſame, aud 
Poſſeſſed his FITTING: eſtate, 


Charts 
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Obarles Wither the ſon, being dead, without leaving, any iſſu 0 3 — i 
male of his body living at his death, and dying ſiſed and 4 * 
ſeſſed of a conſiderable real and perſonal eſtate; the reſpondent | 
Dr. King, on the 17th of April, 1732, took out letters of ad- 
miniſtration to his late wife; and thereby became ent titled to 

the additional portion or legacy of 3 500 /. payable, upon, her 
ſaid brother's dying without iflue male living at his death. 7 
But the appellants refuſing to pay the ſame, the reſpondent, 
Eaſter term, 17 3a, filed his bill in the Court of Chancery, Ts 
the appellants; inſiſting, that the ſaid contingency havin haf = 
pened, he was entitled to the ſaid 3500/1, with intereſt, ft 7 
the death of the ſaid Charles the ſon; and that not only the 
hid Charles Mitber the father's perſonal eſtate, but alſo his-real 
eſtate was charged with the payment thereof: But in caſe the 
Court ſhould be of opinion, that the real eſtate of Cbarles 
Myitber the father, ought not to be chargeable with the pay- 
ment of the ſame; by reaſon of the reſpondent's wife dying 
before the contingency happened; yet he inſiſted, that the per- 
ſonal eſtate muſt in all events be liable to ſuch payment, and 
that if the ſame, or any part thereof, had been exhauſted in 
payment of debts, he would be entitled, by the rules of the 
Court, to ſtand 1 in the place of ſuch creditors whoſe debts had 
been o paid; and to have a ſatisfaction out of the ſaid Charles 
Vither the father's real eſtate, by his will fubjected to the pay 
ment of his debts, ſo far as ſuch debts had been paid but of 
ſuch perſonal eſtate; ſo that every way the real eſtate of the ſaid 
Charles Wither the father, was and ought to be liable t to the 
taiſing and paying the ſaid 3 5000. and intereſt, to the reſponder 8 
The reſpondent therefore by his faid bill prayed, that | | 
might be paid the ſaid additional portion or legacy of 45881 | 
ſo given to his ſaid late wife, with intereſt ; and that an ac- 
count might be taken of the perſonal eſtate of the teſlator 
Charles Mitber the father, and of the rents and profits of his 
real eſtate, and of the value of the timber, felled therefrom; 
ind alſo an actount of the perſonal eſtate of Charles M ic her 
the ſon; and that the reſpondent might receive a ſatisfaction 
for the ſaid 35007. and the intereſt thereof, from the death 
of the ſaid Charles Wither the ſors cither out of: his Poles or 
real eſtate. 9990 g od 11103322 : IVR. Gf OP 
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The appellants, by their ſeveral anſwers to this bill, inſiſted, 


that the reſpondent was not entitled to the ſaid legacy, in 
regard his wife died in the life-time of Charles Wither the * 


And that it was the teſtator's intention, appearing from the 
words of his will, that ſuch increaſe of portion ſhould be paid 
to his ſaid daughter, upon the death of Charles Wither the ſon, 
without iſſue male, if ſhe ſhould be then living, and not other. 


_ wiſe; inaſmuch as the teſtator, by his ſaid will, did not dired 


the ſame to be paid to her executors or adminiſtrators ; And alſo 
in regard that Charles Wither, the father, did: not leave perſonal 


. aſſets ſufficient to pay the ſame ; ſo that ſuch increaſe of pox. 


tion, if to be raiſed at all, was to be raiſed out of his real 
eſtate, by his ſaid will particularly charged therewith. 


On the 11th of Fuly, 1735, the cauſe was heard before the 
Lord Chancellor Talbot; who declared, that the will of the teſta- 


tor Charles Wither the father, was well proved, and was of opi- 


nion, that the ſum of 3500/. was a ſubſiſting charge on the ſaid 


teſtator's real eſtate; and decreed, that it ſhould be referred to 


a Maſter, to take an account of what was due to the reſpondent 
for the ſaid principal ſum of 3500 J. with intereſt for the ſame 
at the rate of 4/7. per cent. per ann. from the death of Charles 
Wither the ſon; and that the Maſter ſhould likewiſe take an 
account of the perſonal eſtate of the ſaid teſtator Charles Wither, 
and of the rents and profits of his real eſtate, which were de- 
viſed by his ſaid will, and became due during the minority of 


the ſaid Charles Wither the fon; and of the money raiſed by 


fale of timber from off the ſaid eſtates, which were received by 
the executors of the ſaid Charles Mither the father, or by the 
ſaid Charles Wither the ſon reſpectively, or by their reſpeQtive 
repreſentatives; and in taking thoſe accounts, the Maſter 


was not to unravel the accounts which had been ſtated between 


the executors of the ſaid Charles Wither the father, and Charles 
Wither the ſon ; and what, if any thing, upon taking the ſaid 
accounts, ſhould appear to have been ſo received more than 
ſufficient to pay the teſtator's debts and funeral expences, and 
the other legacies given by his will, was to be applied 
towards ſatisfaction of what ſhould be found due to the 


reſpondent, for the ſaid ſum of 3500 J. and intereſt; and in 


caſe the money before directed to be applied for payment of the 


| laid 3500]. and intereſt, ſhould not be ſufficient to pay the ſame, 


: | then 
4 
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then it was further ordered, that the Maſter ſhould enquire 


what real eſtate the teſtator Charles Wither the father died 
eiled of, in fee ſimple in poſſeſſion, or reverſion, and whether 


whereof he died ſeiſed in fee ſimple in poſſeſſion, or in reverſion, 
whereof the reverſion had not been barred, the Maſter was to 
fe ſuch convenient part thereof ſold, or mortgaged, as would be 
{ficient to raiſe the deficiency, and the monies ariſing by 
ach ſale, or mortgage, were to be applied accordingly; in which 
ale or mortgage all proper parties were to join, as the Maſter 
hould direct: And the Maſter was to tax all parties their 
coſts of ſuit, which were to be paid to them out of the ſaid 
teſtator's eſtate. , | 


From this decree the appellants appealed ; and on their behalf 
it was argued, that the additional portion of 3500/. being given 
to Henrietta Maria, the reſpondent's late wife, upon the con- 
tingencies of Charles Wither the ſon's dying without iſſue male, 
and of her marrying, or] attaining 21 ; both thoſe contingencies 
ought to have happened in her life-time, before ſuch additional 
portion could veſt in her, ſo as to be tranſmiſſible as a charge 
on the real eſtate, to her adminiſtrator ; and as both theſe con- 
tingencies did not happen in her life-time, the additional por- 
tion ought not, in fayour of the reſpondent as her adminiſtrator, 
to be raiſed out of the real eſtate, to the prejudice of the ap- 


titance, agreeable to thoſe determinations in Courts of Equity, 
where portions having been given to younger children, payable 
out of lands at a future time, before which time ſuch children 
have died, ſuch portions have not been held to have veſted, 
and ought not to be raiſed for the benefit of the executors or 
adminiſtrators of ſuch children, but to fink for the benefit of 


to the executors or adminiſtrators / of Henrietta, ſhewed clearly 
the teſtator's intention that it ſhould not be paid out of his real 


bad before received a portion of 2 500 J. with her, but had 
made no additional ſettlement in proſpe& of this 3 500 l. nor 
could be obliged to make any diſtribution thereof among the 
Qildren of Henrietta, in caſe the ſame ſhould be paid to him.— 
"You, IV 4h; -- As 


MVSEVM 
BRITANNICVM 


ſuch reverſion had been barred or not; and as to ſuch eſtates 


pellants, the coheirs at law; but ought to ſink into the inhe- 


the heirs, or remainder-men. That in the preſent caſe, the 
ditional portion not being given or made payable by the will, 


late (which he had entailed in his family) to a ſtranger, Who 
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—— — As to the objection, that Henrietta had a contingent intereiſ. 
—— or a poſlibility veſted in her with regard to this additional por. 
tion of 3 500. though ſhe died before both the contingencig 
actually happened, and that contingent as well as veſted intereſt 
are tranſmiſſible to repreſentatives : It was anſwered, that ther 
is no inſtance, where an executor or adminiſtrator has had ay 
advantage againſt an heir at Jaw, to charge his eſtate upon ſuch 
a contingent intereſt, or poſſibility ; tho' there may have bees 
caſes, in which an executor or adminiſtrator has had the benett 
of ſuch a contingent intereſt or poſſibility, againſt an executyr 
or adminiſtrator; and that many caſes have been determined 
upon that | preciſe diſtinction between a contingent charge on 
real, and on a perſonal eſtate. It was therefore hoped, that the 
decree would be reverſed. 


J. Wiles. On the other ſide it was ſaid, that the ſingle queſtion ſeemed 
J. Strange. to be, Whether as Henrietta died in the life-time of her brother 
| Charles, the additional portion or legacy of 35009. given her 
on the contingency of his dying without iſſue male living at 

the time of his death, belonged to her repreſentative, or became 

a lapſed legacy by her dying before her brother? As to which, 

it was inſiſted to be plain upon the face of the teſtator's will 

that his intention was to make a proviſion for his daughter, not 

only by giving her a portion of 2500/7. payable at 21, or marriage, 

but likewiſe the additional portion or legacy of 3 500/. payable on 

the contingency of her brother CHarlet's dying without iſſue male 

then living. That Henrietta's dying in her brother's life-time, was 

not any objection againſt the reſpondent's right to this additiond 

legacy, becauſe it was expreſſly directed by the will, that 

though the contingency ſhould not happen before her attaining 

21, or before her marriage, yet the ſaid additional portion ot 

legacy of 3500 J. ſhould be paid whenever the ſaid contingen) 
ſhould afterwards happen ; without annexing any xeſtriction 
thereto of the daughter's being then alive. And in another 
| part of his will, the teſtator exprefily declared his meaning (9 
| be, that the lands and premiſſes thereby deviſed; to his ſon 
5 Charles, with remainder in fee to his brother Andrew, ſhould 
| be liable to and chargeable with the payment of the ſaid 35000 
whenever it might happen to become due and payable;; which 
ſhewed the ſtrongeſt intention in the teſtator, that this 35000 
thould be a charge on his real eſtate, upon the death of tus {on 
Charles without iſſue male, whenever that contingeney.hov 
| | ER happen 
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whether his daughter was then living, or not. That FF 
the ſeveral parts of the teſtator's will being thus taken and N 
conſidered together, it was hardly poſſible for him to have 
expreſſed himſelf in clearer or ſtronger words, to prevent any 
doubt concerning the reſpondent's right to this legacy ; which 
being in it's nature one of the conſiderations for Henrietta's 
advancement in marriage, the reſpondent conceived himſelf to 


be clearly entitled thereto, as her huſband and adminiſtrator. 
And therefore hoped, that the decree would be affirmed. 


AccoRDINGLY, after hearing counſel on this appeal, it was Drone 
amrme 


oRDERED and ADJUDGED, that the ſame ſhould be diſmifled ; jour. vol. 24. | 
and the decree therein complained of, affirmed. p. 611, 


ui 
* 


The Honourtle Henry Berkley, Eſq; 
Fane Chaplyn, Widow, Robert Lack-| 
ford, Mary Bardwell, James Balls, Appellants, 
Thomas Buttrice, Frances Proctor, 
and William Rix, — — 


— 


Jobn Fox, Clerk, and the Dean 0 Reſ. * 
Chapter of Morwicb, b ; - ot" 


18th March, 1735. . 


[* ſided of the order made on the former appeal, #, a Yi ante, 


theſe cauſes were on the 6th of November, 1735, heard upon Fl 
the pleadings ahd proofs; when the Court again decreed, that . 
the appellants, the tenants, ſhould account for and pay the 3 * 
tithes, as demanded by the original bill, with coſts ; ; pd diſ- p. 57+ ca. 12. 


miſſed the croſs bill, with coſts. 


The appellants, therefore, appealed a ſecond time from this 3 ]. Willes. 
decree, ſtating the ſame caſe as before; and infiſting, that hav- N. Fazaker- 
ing given full evidence of the exemption, there was a fufficient A 
foundation for the Court, either to eſtabliſh the ſame, or at 
kaſt to direct an iſſue for trying it. That by this decree, the 8 
pellants were to account for the tithes of all the lands in 


2 | their 


D. Ryder. 
W. Bunbury. 


DecREE 
affirme1, 
Jour. vol. 24. 


p- 615. 


lant Bardwell, were part of the manors, and lay in the ſeyera] 


of that cauſe, thoſe tithes were expreſlly excepted, 


„ 
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their reſpective occupations; whereas it was plaicly proved, 
that 60 acres, part of the lands in the occupation of the appel- 


pariſhes of Eaton and Amring hall, which had never paid any 
vicarial tithes, or any compoſition for the ſame; and that about 
24 acres, other part of the ſaid farm, lay in the pariſh of Saint 
Stephen, in the county of the city of Norwich; and there was 
no proof, that the reſpondent was entitled 'to any portion 
of tithes out of lands, not within the pariſh of Lakenhay, 
That the appellants were to account for the tithes of hay, 
altho' the reſpondent had made no manner of proof of any 
title to ſuch tithes, or that the ſame had ever been taken by 
the Vicar ; beſides, the tithe of .hay is a great tithe, and not 
vicarial, and upon hearing the cauſe of PFolchier v. Ward, 
whereon the reſpondent in a great meaſure founded his demand 
of any tithes whatſoever, the then defendant was not to account 
for the tithes of hay, but, by the minutes taken on the hearing 


The reſpondent likewiſe ſtated the ſame caſe as before, and 
in addition to the reaſons there given, it was now ſaid to have 
appeared upon full proof at the laſt hearing, and alſo by the 
proofs in the former cauſe of Folchier v. Ward, that valuable 
compoſitions for the vicarial tithes of Hall farm, were peace- 
ably paid to the Vicar of the pariſh, by the tenants under Lord 
Berkely for many years together. And tho' diſputes were 
afterwards raiſed about the ſaid tithes, yet the ſame had been 
adjudged to the Vicar and his leſſee by the former decrees. 


AFTER hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed, and the decree 
therein complained of, affirmed : And it was further ORDERED, 
that the appellants ſhould pay to the reſpondent John Fox 2000. 
for his coſts, in reſpect of the ſaid appeal. 


vas 
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the Executrix and ſecond Wife of E Appellants. 


Girvas Scrope, Eſq; and Ann his Wife, | 
Stephen Offley, Eſq; deceaſed, we 

Teph Offey, Eſq; eldeſt Son and Heir x 
of the ſaid Stephen, by Urith his 5 Reſpondent. 
Wife, - — 7 


25th March, 1736. 
(COR NELIUS Clarke, Eſq; being ſeiſed in fee of ſeveral 


manors and lands in Norton and elſewhere in Derbyſhire, 
of about 800 J. a year; by his will, dated the 1ſt of June, 
1694, deviſed the ſame to his nephew Robert Ofley, the reſpon- 
dent's grandfather for life; remainder to Robert, his eldeſt fon, 
for life, and to his firſt and other ſons in tail male ; remainder 
to Stephen, his ſecond ſon, the reſpondent's father for life, 
remainder to his firſt and other ſons in tail male; remainder to 
the third and other ſons of the ſaid Robert Ofley, the nephew, 
in tail male ; remainder to the teſtator's right heirs : With power 
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Grounds and 


Rudiments of 
Law and E- 


quity, p. 19. 
ca. 18. 


2 Eq. ab. 54. 
ca. 14. 


for the ſaid Robert Offiey, the younger, and Stephen, as the 


premiſſes ſhould reſpectively come to them, by writing under 
their hands and ſeals, to appoint any part thereof, not exceed- 


ing a moiety, as a jointure for any wife for her life. 


The teſtator died, without revoking or altering his will, and 


loon afterwards Robert Offley, the ſon, died without iſſue. 


Robert, the nephew, being in poſſeſſion, a treaty of marriage 


vas propoſed between the ſaid Stephen (then his eldeſt ſon) and 


rith, the reſpondent's late mother, one of the four daughters 
ad coheirs of Samuel Smith, Eſa; whoſe fortune was 8o00/. 
whereof, about 300/. a year was in land: And in conſequence 
of this treaty, by indenture tripartite of the 17th of May, 


1700, between the ſaid Robert and Stephen Offiey of the firſt, 


pat, William Manning, guardian of the ſaid Urith, of the 
krond part, and the ſaid Urith of the third part; in conſidera- 


lon of the intended marriage, and of the ſaid Uri74's fortune, 
Yo r. IV. 3 P. it 
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a. H it was agreed. chat her real eſtate, when ſhe came of age, ſhoulz 
— —— be conveyed to the ſaid Stepben Offley and his heirs, ſubjeg 
8 to ſuch charges, and upon ſuch conditions,. as therein men. 
"tioned. And the ſaid Robert Offiey, in conſideration. thereof 

and of the marriage, covenanted for himſelf and his heirs with 

1 Manning ; that he would, within one year after the marriage 
' ſecure to Stephen and Urith 2501. a year for their maintenance 
during the ſaid Robert's life; and alſo ſettle upon them, for 
their lives, one moiety of Cornelius Clarke's eſtate of near 400 / 
a year, to take effect upon his death, which moiety ſhould be 
in full of Ur:th's dower ; and that the ſame ſhould be ſettle 
| on all the ſons of Stephen and Urith ſucceſſively in tail male 

| And it was agreed between all the parties, that the other moiety 

of Clarke's eſtate ſhould alſo be ſettled, after the death of 

| Robert Offey and of Clarke's widow, upon the faid Stephen for 

life, and to his ſeveral ſons i in tail male ſucceſſively. And that 

in ſuch conveyances, there ſhould be truſtees to preſerve 

remainders, as counſel ſhould adviſe ; and a power, as ſhould 

| be likewiſe adviſed, for raiſing 4000/7. out of Urith's real eſtate, 

'! for the younger childrens portions, and for raiſing 2004. yealy 
| for their maintenance in the mean time. Provided, that if 

Urith, when of age, ſhould refuſe to convey her real eſtate to 
Stephen and his heirs, (ſubject to the charges aforeſaid) then 
'} | the limitations to her for her jointure ſhould ceaſe. And it 
Il was further agreed, that all ſuch other clauſes, proviſoes and 
agreements, as counſel ſhould reaſonably adviſe, ſhould be 
inſerted in ſuch conveyance, to be made as aforeſaid, as are 
uſual in marriage ſettlements; and which ſhould be conducing 


to the ſettlement of the ſaid eſtates, according to the true intent 
and 1 of the ſaid indenture. 


. —— we * , 
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| This deed was executed by all the parties, and ſoon after 
| — wards the marriage took effect. 


By indentures of leaſe and releaſe, dated the 16th and 17th 
| of May, 1701, the ſaid Robert and Stephen Offiey, in confider- 
| | tion of the marriage then had, and expreſſly declaring it to be 
it in performance of the ſaid marriage agreement; did jointly con- 
is vey to Manning and one Samuel Crome, and their heirs, all the 

ſaid Cornelius Clarke's eſtate, and all the right, title, intereſt, 

uſe, property, claim and demand of them, or cither of 1 
0 
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of, in, or to the ſame, to the uſe (as to part) if Stephen: for 


life; then to Urith for life; then to Robert, their new born 
ſon, and the heirs male of his body; with remainder to the 
ſecond and other ſons of the ſaid Stephen and Urith in tail — 
as to other part, to the uſe of Robert, the grandfather, for life; 


then to Stephen for life; then to Urith for life, in full of her 


jointure; with the like remainder to Robert, their infant ſon, 
in tail male, and to their ſecond and other ſons in tail male 
ſucceflively : And as to the reſidue, to Robert, the grandfather, 
for life, then to Stephen for life; remainder to Robert, the 
infant ſon, in tail male; remainder to the ſecond and other 
ſons of Stephen and Urith, in tail male ſucceſſively. Provided, 


her real eſtate to Stephen and his heirs, ſubject to ſuch charges, 
and upon ſuch conditions, as were mentioned in the ſaid mar- 
riage agreement, then the limitations to her for life ſhould be 
void. And the ſaid Robert and Stephen Ofey covenanted, that 


they, or one of them, had full power to ſettle the premiſſes as 
aforeſaid, and that the ſame ſhould remain and continue to and 


ſor the uſes and truſts aforeſaid, freed from all acts, eſtates, 
titles, charges and incumbrances, made, committed or done, or 
then after to be made, committed or done by them, or either of them. 


No notice was taken, either in the ſaid marriage agreement, 


or in the ſettlement made purſuant to it, of the ſaid Cornelius 


Clarke's will ; or the power therein contained, for making a 
jointure; or that Robert, the grandfather, and Stephen were only 
tenants for life of the ſaid eſtate; but they agreed to convey 
and ſettle the ſame, as if they or one of them had been ſeiſed 
thereof in fee ſimple, and covenanted for enjoyment accord- 


8h. 


By indenture, dated the 4th of May, 1704, and by fine, the 
fad Stephen and Urith (ſhe being of age) ſettled all her real 
eſtate to the uſe of roman and his heirs. 


8 din __ ſon of Stephen and Urith, died before Urith; 
ad in 1711, ſhe died, leaving the reſpondent, her then eldeſt 
lon, and pos her only younger chald living. 


In 


that if Uritbh, when ſhe came of age, ſhould refuſe to convey 
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2 1 1712, the ſaid Stephen, the reſpondent's father, married 


wy the appellant Anu, whoſe fortune was about . 1200/. but of 
which he had no more than 2001. to his own uſe. 


—— — — ——— — Sz 
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In 1716, Robert Offley, the father of Stephen, died; and by 
leaſe and releaſe, dated the 13th and 14th of January, 1717, 
the ſaid Stephen ſettled an eſtate of 401. a year of his own pur. 
ehaſing, and alſo 65/. a year, part of the faid Urith's eſtate, 
and 91. 103. a year leaſchold eſtate for 600 years, and alſo 
r1000/. of the appellant Ann's fortune, in truſt for himſelf and 
her for life, then to all her children by him in equal ſhares; 
And by another deed, dated the ſame 14th of January, he limit. 
ed to the appellant Ann about 300 l. a year of Cornelius Clarke's 
eſtate as a jointure. 


toes — — re” 
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By deed, dated the 4th of September, 1721, Stephen confirmed 
the appellant Ann's jointure, and added thereto as much more 
of the ſaid C/arke's eſtate, as made the whole about 3710. a 
year, which was not quite a moiety of it. 


The reſpondent came of age in December, 1723, and ſoon 
after was ſent for home from his ſtudies, being then, and at 
the time of his joining in the deeds and recovery after mention- 
ed, entirely ignorant of the ſaid Urith his mother's marriage 
agreement and ſettlement, and all the other deeds and writings 
above ſtated, and of what proviſion his father had made, or 
could make, for the appellant Ann, or her children; and his 

father having then four daughters by her, he and the appellant 
Ann ſolicited and importuned the reſpondent, to charge 30001. 
on Cornelius Clarke's eſtate, for portions for thoſe daughters; 
alledging, that his father had nothing elſe to give them; and 
propoſing, if the reſpondent would conſent, that his father 
would at preſent allow him 260/. a year for his maintenance, 
and at his death leave him the furniture of the capital houſe; 
but threatening, if he refuſed, to keep him at home, and allow 
him nothing. Under theſe circumſtances, the reſpondent was 
drawn in to execute certain deeds, which were prepared by his 
father's directions, and bore date the 15th and 16th of June, 

1724, and afterwards to join in a recovery ; but the reſpondent 

_ was not allowed to adviſe upon the deeds, and was aſſured and 
. depended upon it, that they were for no other purpoſe than # 
| | & | aforeſaid, 
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aforeſaid, there being nothing more propoſed, or aſked of him. 
But he afterwards found, that he and his brother Stephen were 
thereby made only tenants for life ſucceſſively of Clarke's eſtate, 
with remainder, in ftri& entail, to their reſpective iſſue mile 
remainder to Stephen, the reſpondent's father and his heirs ; 
and that a proviſo was thrown in at the end of the deed, that 
nothing ſhould in any wiſe impeach or make void the jointure 
theretofore made by Stephen, the father, to the appellant Ann 
for life, in cafe ſhe ſhould happen to ſurvive him, by virtue 
of a power given him by Clarke's will. 


Stephen, the father, by deeds dated the 14th and 15th of 
July, 1725, confirmed the deeds of the 13th and 14th of Fa- 


mary, 1717. 


The ſaid Stephen, by his will, dated the 3d of Anugy/?, 1726, 
deviſed all the faid Urzth's copyhold lands, and a cloſe called 
Bullock Storth, and a houſe called Chantry, to the appellant 
Ann and her four daughters; and gave the ſaid Cornelius Clarke's 
whole eſtate, in caſe of failure of iſſue male of the reſpondent 
and his brother Stephen, to the ſaid four daughters, and the 
heirs of their bodies; and he alſo gave them all his perſonal 
eſtate, amounting to 4000/7. and made the appellant Ann his 
executrix; and on the 1ſt of Oclober, 1727, he died. Soon 
after which, the appellant Ann brought an ejectment for the 
lands limited to her in jointure, and obtained a verdict. 


The reſpondent, ſome time after his father's death (and not 
before) diſcovered, and got into his hands his ſaid mother's 
marriage agreement and ſettlement; and then finding what large 
proviſions had been made for the appellant Ann and her daugh- 
ters, he was adviſed, and on the 2oth of February, 1727, did 
bring his bill in Chancery againſt the appellant Ann and her 
daughters, for a ſpecific performance of his mother's marriage 
agreement, and to reſtrain the appellant Ann from proceeding 
a law on the ejectment ſhe had brought for her pretended 
jointure; and that he might be quicted in the pofſeiſion of 
ul Cornelius Clarke's eſtate, and for a diſcovery of his father's 
1 and perſonal eſtates, and that the indenture of the 16th of 
St 1724, might be ſet aſide, as having been unfairly ob- 
ned, | 
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The appellant Ann (while a widow) for herſelf, and 23 


guardian for her ſaid daughters, put in an anſwer; and after 
her marriage, ſhe and the appellant Gervas put in another 
anſwer, and thereby inſiſted on all the ſaid deeds and pro- 
viſions made for her and her children; and ſaid, that on her 
marriage, the ſaid Stephen Offey told her, he could not, in his 
father's life-time, provide for her and their children in the 
manner he intended; but verbally promiſed, that on his father's 
death, when the whole of Clarke's eſtate would come to him, 
he would make her a handſome. eſtate, and ſuſhciently provide 
for her children. 


On the 24th of February, :730, this cauſe was heard before 
the Lord Chancellor King; when his Lordſhip declared, that 
the reſpondent, by virtue of the ſaid marriage agreement, and 
of the ſaid ſettlement made purſuant to it, was entitled to hold 
the ſaid Clarke's eſtate, diſcharged of the jointure claimed 
thereout by the appellant Arn, and decreed accordingly, and 
that the injunction ſhould be perpetual ; and as to the reſt of 
the reſpondent's bill, his Lordſhip thought fit to diſmiſs the 


ſame. 


From this decree the appellants appealed ; and to obviate the 
principal objection, that tho' this was a good appointment of 
a jointure, in purſuance of a power ſubſiſting at law, yet the 
execution of that power being contrary to the covenants con- 
tained in the articles and ſettlement made in purſuance thereof, 
it ought not to have been executed, to the prejudice of the 
uſes therein contained; it was ſaid, that in the articles of 1700, 
Robert Offey the father only covenanted, and not Szephen the 
ſon, who had the power of appointing the jointure, and there- 
fore Stephen the ſon was not bound thereby; but ſatisfaction, 
if any, ought to be made to the reſpondent out of the aſſets of 
Robert the father. That the ſettlement of May, 1701, was 
made after marriage; and not being made in purſuance of-any 
covenant entered into by Stephen the ſon, was, as to him, 2 
voluntary conveyance. That at the time of executing it, 
Stephen the ſon was not actually ſeiſed of Cornelius Clarke's 
eſtate, his father Robert being tenant for life, and then living; 
and the words of the proviſo were, from and after ſuch tine, 


as the fate ſhall fo deſcend, he ſhall have power to declare, 


limit 


limit and appoint, &c. That ſuppoſing the appointment 0 
Urith to be good, yet Stephen had power, after her death, 

limit the ſame moiety, or the other moiety to any other ies j 
the words of the proviſo being for any wife or wives, &c. This 


a jointure to the appellant Ann, but the covenant in the deed 

of 1701, that the premiſſes ſhould remain and continue to 

« the uſes aforeſaid, acquitted and diſcharged, or otherwiſe 
« ſaved harmleſs from all former and other eſtates, titles, 

« charges and incumbrances whatſoever, had made, done, or 
« ſuffered, or to be had, made, done, or ſuffered by them, or 
« their heirs.” Now the words to be had, which are the only 
words inſiſted on by the reſpondent, are the common words 
uſed in all covenants againſt incumbrances, and are put in as 
words of courſe by the drawer of the conveyance, without 
any ſpecial direction from the parties. And it was apprehended, 
that the execution of a collateral power could never be meant 
by thoſe general words, but only mortgages, judgments, or other 
incumbrances, directly charging the eſtate; and the rather, 
becauſe there did not appear to be any notice taken in the con- 
veyance, of Stephen's power of limiting a jointure to any num- 
ber of wives one after another ; and if it was the intention of 
the parties to bar that power, they would have inſerted a ſpe- 
cial covenant againſt it. Nor was it eaſily to be preſumed, that 
Stephen would, upon his marriage with one wife, put himſelf 
out of the capacity of marrying another in caſe of her death. It 
was therefore hoped, that the decree would be reverſed. 


On the other fide it was contended, that the appellant Ann's 
pretended jointure was merely voluntary ; made long after her 
marriage, not purſuant to any articles before marriage, and 
made by Stephen in breach and fraud of his expreſs covenant, 
which was well known and diſcloſed to the appellant Aun at 
the time, Beſides, it was plain that ſhe did not rely upon that 
proviſion ; for on the very ſame day it was executed, other deeds 
were alſo executed for ſettling 1000/7. of her own fortune, and 
al Stephen's own real eſtate, and alſo all that remained unſold 
by him of Urith's real eſtate, being altogether about 120 J. per 


That the reſpondent was a purchaſor for a elite conlidera- 
tion, under his "mother's marriage agreement and ſettlement ; 


the 
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being ſo, there was nothing to hinder Stephen from appointing - 


ann. upon herſelf, for life, and afterwards upon her daughters. 
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covenants for enjoyment — that no o eſtate ſhould be created, 
or intervene between the death of the reſpondent's father and 
| mother, and his enjoying Cornelius Clarke's eſtate. And there. 
$ fore, and under the circumſtances of threats, impoſition and 
. concealment before ſtated, the reſpondent ought not to be pte 

xz judiced by the deeds and recovery which he had been fo — 


in to execute; and eſpecially, as the pretended j Jountugs was not 
| thereby ratified or confirmed. 


| ' 2 7 | 7 ww . 
| Decker ACCORDINGLY, after hearing counſel on this appeal, it was 
| x mags SN ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
| p- 626. and the decree therein complained of, affirmed; 4 
| 

| - | 4 4. 0 
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| Caſe 32. {Vathaniel Filkins Brett, =» — 4 Appellant, 


44411 


Jacob Saubridge, EL ; IV illiam New 


land, Peter Delamotte, Eſq; Kerr Reſpondents 
Thompſon, and Jobn FL bite, 3 
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zoth March, 1736. 
Grounds and OH N Wroth, Eſq, afterwards Sir John Wroth, Bart. being 


ogy ſeiſed in fee of a meſſuage called Biendon- Hall, and of 
2 other meſſuages and lands in the county of Kent ; by inden- 
ture, dated the 16th of February, 1657, demiſed the ſame to 
Francis Hill, for 1000 years. And the ſaid Francis Hill, on 
the 18th of December, 1660, executed a defeazance, wherein 
reciting the ſaid demiſe, he declared, that the ſame; was made 
for ſecuring 1100/. and intereſt at 61. per cent.; and that 
on payment thereof, and of 400. more, then borrowed, and 
intereſt for the ſame, making together 15901. the demiſe ſhould 
be void. And by another indenture, dated the-2oth: of Decen- 
ber, 1662, in conſideration of 1500/7; paid to the ſaid Fran 
Hill by Sir John Baber, and of 2004. to Sir Jobn Wroth, the 
ſaid Francis Hill. and Sir John Wroth aſſigned the premiſſes to 
Sir Jahn Baber, for the remainder of the 1000 years, redeemable 
on payment by Sir Jabs Il roth of 1802. 


3 
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By indenture, dated the 23d of December, 1669, Sir Jobn 
Wroth confirmed the premiſſes to Sir John Baber, for the 
remainder of the ſaid term, redeemable on payment of 24721. 
thereby acknowledged to be due. 


Sir Jobn Wroth died in 1671; whereby the reverſion of the 


premiſſes, ſubject to the ſaid mortgage, deſcended to Sir John 
Wroth, his ſon and heir. | | 


By indenture, dated the 11th of January, 1672, Sir John 


Baber, in conſideration of 2400. paid by Edward Brewſter, 


aſſigned the premiſſes for the reſidue of the ſaid term to Brew/- 
ter, who took poſſeſſion of the ſame: And afterwards the ſaid. 
Edward Brewſter, by indenture, dated the 14th of October, 
1673, for the conſiderations therein mentioned, aſſigned the 
premiſſes to Richard Watſon, his executors and adminiſtrators : 
And Brewſter thereby covenanted, that Sir John Baber, and one 
Ralph Marſhall and Brewſter himſelf, and all perſons claiming 
under Sir Fohn Wroth, would do any act within ſeven years, 


for further aſſuring the premiſſes to the ſaid Richard Watſon, 


his executors and adminiſtrators, for the reſidue of the ſaid 
1000 years: And it was thereby declared, that the ſaid aſſign- 
ment to Yat/on was made in truſt for Sir Edward Brett, to the 
intent to wait upon the inheritance of the premiſſes, intended 
to be conveyed to the ſaid Sir Edward Brett and his heirs. 


After this tranſaction, Sir Edward Brett made his will, 
dated the 22d of December, 1682; and therein recited as fol- 
lows, viz. ** Whereas by deed indented, I did purchaſe of 
Edward Brewſter, deceaſed, all that the capital meſſuage 
called Blendon Hall, &c. which was heretofore the lands 
* and inheritance, or reputed to be the lands and inherit- 
* ance of Sir John Wroth, deceaſed, and lately purchaſed 


* by me for the reſidue of the term of 1000 years, then to 


come and unexpired ; in which deed there was a covenant 


* from the ſaid Brewſter, that Sir John Wroth and his heirs, 


in whom the fee of the premiſſes was veſted, ſhould convey 
the ſame to me and my heirs : But the ſaid Sir John WY roth 
dying before fuch deed was executed, and leaving iſſue an 
infant, not above the age of eight years, tis at preſent 
* impoſſible to have the fee conveyed to me; wherefore, I do 
hereby declare, and 'tis my will and deſire, that a con- 
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— „ veyance be executed by the heirs of Sir Jobn Wroth, when 
they ſhall attain to their full age, according to the ſettlement 


1736. 
— —WY 


ceſſively in tail male; remainder to Nathaniel Fiſher, ſecond 


in like manner ; remainder to all and every other the ſon and 


| ſons, according to their ſeniority ; and for default of ſuch iſſue, 
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« jn tail hereafter mentioned.“ The teſtator then deviſed the 
ſaid premifles to John Fiſher, eldeſt ſon of Henry Fiſher and 
Elizabeth his wife, for the term of his natural life; remainder 
to truſtees, to preſerve contingent remainders ; and after the 
death of the ſaid John Fiſher, to the firſt ſon of the body of 
the ſaid John Fiſher, and the heirs male of the body of ſuch 
firſt ſon; remainder to the ſecond, third, fourth, fifth, ſixth, 
ſeventh, eighth and every other ſon of the ſaid John Fiſher ſuc. 


ſon of the ſaid Henry Fiſher for life; with remainder to truſtees 
to preſerve contingent remainders; and then to the firſt and 
other ſons of the ſaid Nathaniel in tail male; remainder to Ed. 
ward Fiſher, third ſon of the ſaid Henry Fiſher, and his ſons 


ſons ſucceſſively, of the ſaid Henry Fiſher and Elizabeth his 
wife, and the heirs males of the body of every ſuch fon and 


to the right heirs of Stephen Beckingham, Eſq; and Richard 
Watſon, Gent. their heirs and afligns; and the ſaid teſtator 
directed, that the remainder of the ſaid term ſhould remain and 
be attendant on the inheritance of the premiſſes, according to the 
limitations aforeſaid: And as for all other his real and perſonal 
eſtate, he deviſed the ſame to the ſaid Tohn Fiſher, Natbaniel 
Fiſher and Edward Fiſher ; the elder of them to have a double 
ſhare, and the reſt between the other two; and made the {aid 
Stephen Beckingham and Richard Watſon, executors of his will; 
and the teſtator alſo directed, that every perſon to whom the 
premiſſes was limited by the deyiſes aforeſaid, ſhould take upon 
him and uſe the ſirname of Brett. 01 


In 1683, the teſtator died, and the ſaid John Fiſher took 
upon him the name of Brett, and entered on the premiſſes; and 
afterwards the ſaid Henry Fiſher and Elizabeth his wife died, 
leaving iſſue only three ſons, the ſaid Jon Brett Fiſher, Na- 
thaniel Fiſher and Edward Fiſher; Nathaniel Fiſher, the ſecond 
ſon, died without iſſue, having made his will, and appointed 
his brother Edward executor thereof, who proved the ſame; 
and afterwards died without iſſue, having alſo made his will, 
and appointed the faid John Brett Fiſher, executor thereof, 


who duly proved the ſame. > 
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On the 18th of March, 1713. the appellant Nathaniel Wil- _- 
i Brett, as heir of Richard Watſon, one of the executors f | 
dir Eduard Brett's will, exhibited his, bill in the Court of | 
Chancery, againſt the ſaid John Brett Fiſher and Edward Fiſher, 
and againſt ſome of the tenants of the premiſſes ; praying, that 
that the ſaid Jabn Brett Fiſher and Edward his brother, might 
he injoined from cutting down timber, on _— premil 5, br 


- 
. 


committing any! waſte thereon. Ons 


All the defendants. having put in anſwers to this bill, the 
cauſe came on to be heard before Mr. Juſtice Tracy, in the 
abſence of the Lord Chancellor Cowper, on the 2 5th of No- 
vember, 1715; When it being ſuggeſted, that as it did not 
appear that the inheritance of the premiſſes was actually con- 
reyed by Sir John Wroth, or his heirs, there was a poſſibility 
that the heirs of Sir John might ſet up ſome claim to the pre- 
miſſes, whereby the appellant's title to the fee ſimple in re- 
mainder might be rendered precarious ; it was ordered, that 
upon the appellant's giving ſecurity, to indemnify the defend- 
ant Jahn Brett Fiſher, againſt the heirs of Sir Fobn Wroth ; it 
ſhould be referred to a Maſter to ſee what timber had been 
felled, and the value of it, ſince Sir Edward Brett's death; 
whereof the defendant Fohn Brett Fiſher, was ordered to pay 
one moiety to the plaintiff; but as to the other moiety, no 
directions were given: And the injunction which had been 
granted, was continued, and the deeds and writings were to be 
brought into Court for the benefit of both parties. 


Afterwards, on the application of the then defendants, the 
cauſe was reheard by Lord Cowper on the 5th of May, 1716; 
who was pleaſed to order, that the appellant ſhould be at liberty 
to amend his bill, and make the heir of Sir oh Wroth a 


party; and the injunction was continued till further order. 


The bill was accordingly amended, and Sir Thomas Wroth, 
the heir at law, made a party thereto; who, on the 14th of 
March, 1716, pat in his anſwer, and thereby ſaid he believed, 
that Sir Fehn Wroth his grandfather, or Sir John his father, 
did not ſell, or otherwiſe cenvey the premiſſes to Brewſter; and 
oped, if any right of redemption of the mortgage remained 
in him, it ſhould be preſerved to him both as to the premiſſes 
and the timber felled. i 100 | 

1 After 


248 Caſes in Parliament. 


1 After this anſwer was put in, the appellant did not think fit 
— to proceed any further in his cauſe, till after the death of 


the ſaid John Brett Fiſher ; who died without iſſue on the 14th 
of November, 1732. 


In Eater term 1733, the appellant exhibited a bill of revivot 
and ſupplement, againſt the reſpondents, and Stephen Becking. 
ham, ſen. as the ſurviving executor of Sir Edward Brett's will, 
and Stephen Beckingham, jun. his fon; and alſo againſt Thoma; 
Troyte and Dame Cecilia his wife, and Thomas Palmer and 
Elizabeth his wife, the ſaid Cecilia and Elizabeth being the hein 
at law of Sir Thomas Wroth ; thereby praying to be let into 
poſſeſſion of the premiſſes, and that ſuch of the defendants in 
whom the 1000 years term was veſted, might align the ſame to 
the appellant ; and that fuch of them, in whom the legal eſtate 
in the inheritance was veſted, might convey the inheritance to 
the appellant ; - and that the former decrees might be Due 
and the appellant have the benefit thereof. 


To this bill, che reſpondent Jacob Sawbridge put in his 
anſwer ; and thereby ſet forth the original mortgage from vir 
John Wroth the grandfather, to Francis Hill, and the ſeveral 
aſſignments thereof before mentioned, and alſo Sir Eduard 
Brett's will; and after taking notice of the deaths of the faid 
Nathaniel and Edward Fiſher, and of their reſpective wills, and 
that they died without iſſue; he ſtated, that John Brett Fiſher, 
being indebted to the defendant William Newland in 1001. by 
deed poll, dated the 3d of October, 1728, aſſigned the premiſſe 
to the ſaid Newland, for the remainder of the ſaid term of 1000 
years, ſubject to a proviſo for making void the ſame, on pay- 
ment of 100/. and intereſt, by the ſaid John Brett Fiſber, 
and that, by an indorſement on the ſaid deed poll, dated the 
5th of February, 1731, the faid Newland, in conſideration df 
1007. aſſigned the ꝓremiſſes to Elizabeth Bainbrigg, ſubject d 
the proviſo of redemption contained in the ſaid deed poll. 
That afterwards, the ſaid William Newland came to an agrtt 
ment with the ſaid Thomes Troyte and Cecilia Wis wife, and The- 
mas Palmer and Elizabeth his wife as the coheireſſes of the 
ſaid Sir Thomas Wroth, for the purchaſe of the reverſion and 
inheritance of the premiſſes, for 125/. ; and thereupon, the 


ſaid Thomas Tro oyte and * wife, and T bomas Palmer and 1 
W , | 
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wife, in confideration of 125 J. to them paid by the ſaid Fil-. 
am Newland, levied 2 fine of the premiſſes to George Thomp- Gaps 
ſm and his heirs; and by indenture, dated the 7th of March, 
1731, between the ſaid Thomas Troyte and Cecilia his wife, 
and Thomas Palmer and Elisabeth his wife of the one part, 
and the {aid George Thompſon of the other part; the faid fine 
was declared to be to the uſe of the ſaid George Thompſon and 
his heirs, whoſe name was uſed in the ſaid conveyance in truſt 
for the ſaid William Newland. — That by indenture tripartite, 
dated the 19th of Auguſt, 1732, between the ſaid Elizabeth 
Bainbrigg of the firſt part, the ſaid John Brett Fiſher of the ſe- 
cond part, and John White of the third part; in conſideration of 
100l. paid to Elizabeth Bainbrigg, and 2501. paid to the ſaid Fohn 
Brett Fiſher, the ſaid Elizabeth Bainbrigg, by his direction, and 
alſo the ſaid Fohn Brett Fiſher, aſſigned the premiſſes to the ſaid 
Jobn White, his executors, &c. for the reſidue of the term of 1006 
years, ſubj ect to redemption, on payment by the ſaid John Brett 
Fiſher of 3671. 10s. to the ſaid John White ; whoſe name 
was uſed therein, in truſt for the reſpondent Jacob Sawbridge. 
— And that afterwards, by indentures of leaſe and releaſe, | | | 
dated the 18th and 19th of Auguſt, 1732, in conſideration of 
150/. therein mentioned to be paid by the reſpondent Jacob 
Sawbridge to the ſaid George Thompſon, (but which was really h 
paid to the ſaid William Newland) the ſaid George Thompſon, 
by the direction of Newland, conveyed the ſaid premiſſes to the 
reſpondent Jacob Sawbridge and his heirs. And the reſpondent | 
Saubridge further ſet forth, by his ſaid anſwer, that the ſaid 
Jobn Brett Fiſher died about the 4th of November, 1732; and 
that before his death he made his will, and thereby deviſed the 
premiſſes, and all other his real and perſonal eſtate, to the 
relpondent Jacob Sawbridge, his heirs, executors, adminiſtra- 
tors and aſſigns, and appointed him executor of his ſaid will, 
who duly proved the fame ; and the reſpondent inſiſted, that by 
virtue of the ſaid will, and the ſeveral deeds before ſet forth, he 
was entitled not only to the remainder of rhe ſaid term of 1000 


years, but alſo. to the inheritance of the premiſſes compriſed 
therein. | 


The reſpondent Peter Delamotte put in his anſwer to the 
nid bill, and therein ſet forth, that believing the ſaid Jacob 
dawbridge had a good title, he took a leaſe from him of the 
aid capital meſſuage and ſome lands, part of the premiſſes, for 


the term of 21 years, at a pepper-corn rent for the firſt two 
Vor. IV. 38 years, 
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years, and at the rent of 45/7. a year for the remainder of the 


As ; faid term; and that relying on a quiet enjoyment of the pre- 


| 3 dcliperation, | his Honour, on the roth of e 7367 


miſſes in his leaſe, he had laid out-confiderable ſums in Improy. 


ing the ſame; and therefore inſiſted on his right to hold the 


premiſſes in his ſaid leaſe, for the reſidue of the ſaid term, 


ls oder the rents and covenants therein reſerved and Contained, 


This ſupplemental cauſe being at iſſue, and witneſſes examin- 


ed, came on to be heard before Sir Fo/eph Jekyll, Knt. Maſter 
of the Rolls, on the 11th of December, 1734, when his Honour 
being of opinion, that the appellant had made out no title to 
. the" inheritance of the premiſſes, as heir at law of the (aid 


Richard Watſon, was about to diſmiſs his bill; but it being 
then inſiſted by the appellant's counſel, that he had à right to 


the premiſſes for the reſidue of the ſaid term of 1000 years, 
under Sir Edward Brett's will, but having made out no title 


thereto in his bill; his Honcur was pleaſed to order, that the 
appellant ſhould pay the defendants: the coſts of the day, and 
be at liberty to amend: his bill, and make proper parties, and 


bring on his cauſe again to a hearing; but he was to amend his 


bill by the firſt day of the next term, or in default thereof, 
the ſame was to be diſmiſſed. 


Accordingly; the appellant amended his bill, by charging, 
that in caſe the ſaid Sir Edward Brett had only a term for 
years in the premiſſes when he made his will, the remainder 
thereof, ſubject to the eſtate for life thereby given to the ſaid 
Fohn Brett Fiſher, Nathaniel Fiſher and Edward Fiſher, with 
contingent remainders to their firſt and other ſons reſpectively, 


did veſt in Catherine Wilkins, otherwiſe Watſon, who was the 


heir at law of the ſaid Richard Watſon, at his death; and that 


_ the. dying inteſtate, adminiſtration of her perſonal eſtate had 


been granted to the appellant, and that by virtue thereof, be 


7 was become entitled to the reſidue of the ſaid term. 


nee, 
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pleaſed to declare his opinion, that the appellant had no title 
to the premiſſes; and therefore decreed, that the appellant's 
bill ſhould ſtand diſmiſſed with coſts, as to the reſpondent 
Peter Delamotte ; no coſts being aſked for the other OR 


From this decree the appellant appealed. and on Nig behalf 
it was ſaid, that there were but two objections inſiſted on by 
the reſpondents againſt his demands: I. That Sir Edward Brett 
having deviſed the premiſſes as an eſtate of inheritanee, and 
not as a term, and having, in fact, only a term and no inherit- 
ance, the term would not paſs. And II. That if be intended 
to deviſe the term, the limitation to the right heirs of Stephen 
Beckingham and Richard Watſon was too remote, and therefore 
void. — To the firſt of theſe objections it was anſwered, that 
the reſpondents were not at liberty to inſiſt, that the teſtator 
had not the legal or equitable eſtate of inheritance in him; 
for that the conveyance to Jobn Brett Fiſher, under whom they 
claimed, from the heirs of Sir John Wroth, ought to be under- 
ſtood to be in purſuance of the intent of the teſtator, and of 
that equitable right to which he apprehended himſelf to be 
entitled. But if he was not to be conſidered as entitled to the 
inheritance, it was conceived that there could be no reaſon to 
overturn his will entirely, becauſe it could not take effect in 
the full extent which he intended. And as to the other objec- 


tion, it was ſaid, that the intermediate limitations to the ſons 


of Jobn Brett Fiſher, Nathaniel Fiſher and Edward F Her, were 


all of them contingent only, and to happen within the compaſs 
of lives then in being; and as theſe contingencies never did 


happen, and the limitation to the heirs of Beckingham and 


Watſon was to take effect immediately on the failure of theſe 
contingencies, it could not be too remote, ſince there never 
was any perſon in being who had, or was entitled under the 
will to have, any greater eſtate than what was determinable on 
les then in being. And therefore it was hoped, that the 


decree would be reverſed. 


On the other fide it was argued, that as to the inheritance 
of the premiſſes, which the appellant claimed by his original 


and ſupplemental bills, (tho if he had any title, it could only 
be to a moiety of the premifles, as Stephen Beckingham the elder 


Was 6 living) there was no proof, nor did it appear by any 
of 


D. Ryder. 


N. Fazakei- 
ly. 


. Willes. 
J. Strange. 
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a of the deeds ſet forth in the pleadings, that Sir Edward Bret 
1736. . 


either had, or was entitled to any greater eſtate inthe'premiſſes, 


term: And the teſtator's being deceived by Brewſter, who 


ance paſs by his will ; he having no legal or equitable eſtate or 
intereſt therein, and conſequently the appellant could haye no 
title thereto. As to the term of 1000 years, it appeared very 


in groſs, but only to deviſe the inheritance, which he had not; | 


Takes in Parliament, 


U n | 
or any perſon in truſt for him, at the time of making his will, 


than only for the remainder of the mortgage term of 1000 years; 
neither was there any evidence, that the heirs of Sir John 
Wrath were under any obligation to releaſe the equity of redemp- 
tion of the premiſſes, or to convey the inheritance thereof to 
Sir Edward Brett and his heirs. That tho' Brewſter, in the 
aſſignment of January, 1672, to Richard M. alſon, in truſt for 
Sir Edward Brett, had covenanted, that all perſons claiming | 
under Sir fohn Wroth, ſhould, within ſeven years, do any fur- 

ther act for aſſuring the premiſſes to Watſon for the remainder 
of the term ; yet that covenant would not bind the heirs of 
Sir Jobn Wroth, nor could it extend to the inheritance, but 


was only for better aſſuring the premiſſes for the refidue of the 


covenanted for what was not in his power, could not give Sit 
Edward Brett a title to the inheritance, either in law or equity; 
and therefore, tho Sir Edward took upon him-to-deviſe-the 
inheritance, yet he had no right to do ſo, nor could the inherit- 


plainly by Sir Edward Brett's will, that he had no intention to 
deviſe it as a term in groſs; he having expreſſly directed, that 
the remainder of the leaſe for 1000 years ſhould be attendant 
upon the inheritance of the premiſſes, according to the limita- 
tions in his will; and thoſe limitations were ſuch, as were 
proper only for an eſtate of inheritance, and not for a term of 
years. And as he did not intend to deviſe the term, as a term 


ſo neither could he entail the term in ſuch manner as he had 
limited the premiſſes by his will, if he had been minded fo 
to do; becauſe ſuch limitation of a term tended to create ? 
perpetuity: And the limitation to the heirs of Watſon and 
Beckingham, after failure of iſſue male of John Brett Fiſher and 
his two brothers, was void in its creation, and was ſuch an 
executory deviſe, as could never take place by the rules of law. 
That tho' in fact, Henry Fiſber left no other ſons than Jobs 
Brett Fiſher and his brothers, and that they all died 1. 

h 3 iu 
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Fre, yet that would make no alteration in the caſe; for the 
will muſt be conſtrued as things ſtood at the time of making it, 
without regard to any future event. Beſides, the teſtator's 
intention was plain, that the limitation over was to take place 
upon failure of iſſue generally, be it when it would, and not 
upon failure of iſſue within ſuch a reaſonable time as the law 
allows of; for he entailed the eſtate by proper and technical 
words, under an apprehenſion of his having a power over the 
inheritance, and of limiting a remainder after the eſtates tail 
ſhould be determined; and if the limitation to the heirs of 
Watſon and Beckingham, was not good when the will was made, 
nothing which had happened ſince could make it good. 


AFTER hearing, counſel on this appeal, it was ORDERED and 
AÞJUDGED, that the ſame ſhould be diſmiſſed ; and the decree 
thercin complained of, affirmed, | be 


Sir Lifter Holt, Bart. an Infant, by _—_ Appellants. 
next Friend, and Francis Welles, 3 © © 
Robert Lowe, Eſdſj = — Reſpondent. 


19th April, 1736. 


72 ILLIAM, Lord Brereton, being ſeiſed in fee of the 
impropriate rectory of Middlewich, and of the advowſon 

and vicarage of the ſaid church, as appendant to the rectory, 
and being minded to ſell the ſame, agreed with Robert Lowe, 
the reſpondent's. grandfather, for the ſale thereof; and in 
purſuance of this agreement, the ſaid William Lord Brere- 
tan and Elizabeth his wife, and William, their ſon and heir 
*pparent, in 1664 levied a fine ſur conuſance de droit come 
, &c. in conſideration of 1000/7. therein mentioned to be 
the purchaſe money, in the court of the county palatine of 
Ubefter, to the ſaid Robert Lowe and to Edward Minſball, Ga- 
brie] Hodſon and John Wilſon, (who all three afterwards died in 
Lowe's life-time) and to the heirs of the ſaid Robert Lowe, 
aud warranted the ſame againſt the ſaid Lord Brereton and his 
Vor. IV. 1 heirs 
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— heirs for ever. And the 10007. purchaſe money then Paid by 


1736. 
mand 


Lowe, was a en Ates 1 for the abfolute rann of the pre. 


miſſes. | 
n 


At the time of this nn one Leah Grifith was 
Vicar of the church, and afterwards died in paſſeſſion of the 
ſame in the year 1680 ; and upon his death, the reſpondent's 
father Samuel Lowe, being then entitled to the advowſon under 
the ſaid purchaſe, would have preſented to the vicarage; but 
Lawrence Griffith having never been inſtituted to the ſame, the 
Crown became entitled to that turn of preſenting thereto by 
lapſe ; ; and accordingly preſented one roo ap _ was 


thereupon inſtitured and inducted. iet 


But Falkner, refuſing to take 10 oaths required by law, wa 


therefore deprived of the vicarage, and the ſame. again became 
void ; whereupon the reſpondent's father would, haye preſented 


thereto, but could not prevail on his Clerk to accept the ſame, 
till Falbner ſhould be actually put out of the poſſeſſion thereof 
Samuel Lowe therefore proſecuted him both in the Eccleſial- 
tical Court and at law, for that purpoſe ; but before he could 
recover the poſſeſſion of the vicarage, the then turn of pre- 
ſentation thereto became likewiſe lapſed to the Crown, who 
preſented. one William Handfull, Clerk; who was inſtituted 
and inducted into the ſame, but was afterwards remoyed fer 
incontinency. 


Upon his removal, Samuel Lowe preſented Jobn Coupe, 
Clerk, who was inſtituted and inducted into the vicarage, and 
continued in poſſeſſion till his death, which happened in Seh- 
tember, 1718 ; and during all theſe tranſactions, the appellants 
or any of thoſe under whom they claimed, never pretended 


any right to the rectory, ad vow ſon, or vicarage ; but on the 


contrary, the anceſtors of the reſpondent, ever after the pur- 
chaſe in 1664, were and continued in poſſeſſion and enjoyment 
of the rectory, glebe lands, tithes and chancel of the church, 
and paid the charges growing due out of the rectory, and in 
every reſpect acted as owners of it about 50 years together next 
after the ſaid purchaſe, and until 17183 when upon the death 
of Cowper, Francis Lord Brereton, took upon him to preſelt 


one John Pe to the Vicarage, who Was inftituted and 


inducted, 
Where 


Caſes, in Barlt ament. 


Whereupon James Lowe, the reſpondent's brother, being 


then egtitled to the premiſſes under the ſaid purchaſe, brought 
his 72 impedit; but his title proving to be only an equitable 
one, by reaſon of ſome ſettlements and proviſions i in the family 


255 after the purchaſe, he was diſappointed i in that ſuit; and 


therefore he filed his bill in the Court of Chancery, for relief 
in the premiſſes; but there happening ſeveral abatements of 


the proceedings by deaths, the matter was not determined be- 


fore the death of John Cartwright the mag w dee hap- 
pened on the 7th of N 17 * „ ait d sonen 


84 
J 114 831310 10 1 4 


„ 


wards the appellants brought their guare impedit, ere that 


turn of preſentation, RE Fant under ſome-conveyance 


from the family of Brereton. 


191 23 no guns; bioy 
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To which, the ain ins. ene hi is title to the 


rectory and vicarage, under the purchaſe and fine above 1 men- 


tioned ; the appellants, in Eaſter term, 1734s exhibited their 


1 


bill in the Court of Exchequer, for a diſcovery of, the deeds 


and writings, declaring. the uſes of the fad fine. b 


24.5756 wit ! £37 717 167 


In bar to this diſcovery, the reſpondent pleaded the ans 
ſo made by Robert Lowe, his grandfather, and the fine there- 
upon levied to him of the ſaid rectory, and the advowſon of the 
ſaid vicarage, and alſo the payment of the ſaid ſum of 1000/. 
the purchaſe money mentioned in ſuch fine. — That proclama- 
tions were duly made upon the ſaid fine, as appeared by the 
indorſements. thereon, and that no claim was made to the p pre- 
miſſes within five years next after the levying thereof; that 
Robert Lowe the purchaſor, ſurvived the other conuſees; that 
the rectory and advowſon, by ſeveral meſne conveyances and 
delcents from the ſaid Robert Lowe, became veſted in the re- 
ſpondent ; and. that Robert Lowe, the purchaſor, and thoſe 
claiming. under him, enjoyed the premiſſes for 50 years and 
upwards, next after the time of levying the ſaid fine, without 
any claim of title, or interruption from any perſon whatſoever : : 
He alfo by his plea inſiſted on the ſtatute of limitations, 21ſt 


James J. and that Robert Lowe, the purchaſor, had not any 
notice at the time of levying the ſaid fine, or at the time of 


payment 


bz w_ 419. yy 7 
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payment of the ſaĩd purchaſe money, of the title ſet up by the 
appellants, or of any title under which they claimed. 


And in ſupport of his plea, the reſpondent, by way of an- 
ſwer, ſaid he believed the ſaid Robert Lowe, to whom the fine 
was levied, was an honeſt purchaſor of the rectory, and paid 
the 1600/. mentioned in the fine and! more for the purchaſe 
thereof, and that the ſame was the beſt price which could be 
then gotten for the ſame; and alſo, that the ſaid Lord Brereton 
intended to ſell the rectory without any reſervation; and denied 
that any advantage was taken of John Lord Brereton's lunacy, at 
the time William Cowper was preſented, as was ſuggeſted in 
the bill. : Gy” ann 


On the gth of November, 1734, this plea came on to be 
argued before the Barons; when, after hearing counſel on both 
ſides, they were pleaſed to order that the plea ſnould be allowed. 


From this order the preſent appeal was brought; and on be- 
half of the appellants it was argued, that the fine inſiſted by 
the plea to have been levied to Robert Lowe, Minſball, Hoon 
and Vilſon, was not levied with an intention to- convey the 
rectory to the conuſees for their own uſe, but only to clear the 
title to the rectory, which was then intended to be ſold in par- 


cels; and as there did not appear to be any declaration of the 


uſes of this fine, it would, by the rules of law, reſult to the 
conuſors. That the end of the bill was to diſcover the intent 


and deſign of the ſaid fine, and of a ſubſequent fine ſaid to 


have been levied in 1667, to the ſaid Robert Lowe, of divers 
parcels of the ſaid rectory; and by the diſcovery of this ſecond 
fine, and the uſes of it, and the conſideration of ſuch con- 
veyance, to ſhew that the uſes of the firſt fine did reſult to the 
conuſors, or at leaſt, as to ſuch parts of the rectory as were not 
particularly conveyed by the ſecond fine, and the deeds declar- 
ing the uſes of it; and therefore the firſt fine ought not to have 
been pleaded in bar to ſuch diſcovery, without a denial of thc 
particular circumſtances charged by the bill as an evidence of 
ſuch reſulting uſe. That the reſpondent, by not anſwering ot 
denying the ſeveral charges in the bill touching the ſecond fine, 
and the declaration of its uſes, did implicitly admit the ſame, 


and that the adyowſon of the vicarage was not compriſed there- 
2 | In; 
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in; and this admifſion was a ſtrong evidence "againſt him to 
ew, that the firſt fine was levied only for the purpoſes above- 
mentioned, and that nothing more was intended to paſs to his 
anceſtor, than what was particularly compriſed in the ſecond 
fine, and the declaration of the uſes thereof. That it did not 
appear by the plea, what was the real purchaſe money of the 
adyowſon, © nor that the ſame was paid by Robert Lowe, the 
reſpondent's anceſtor. That the appellants and the reſpondent 
derived under the ſame title, and the right of the appellants to 
the advowſon appeared from the reſpondent's own conveyances; 
the pretence therefore of his anceſtor's being a purchaſor, with- 
out any notice of the appellants title, was without foundation. 
And as to the quiet enjoyment, the fine and non- claim, and the 
ſtatute of limitations, ſet up as a bar to the diſcovery ſought by 
the appellants; it was ſaid, that as to the glebe, and ſuch part 
of the tithes, parcel of the ſaid rectory, as the reſpondent 
claimed, there might have been a long and quiet poſſeſſion, nor 
was his title thereto at all impeached by the appellants bill ; but 
as to the advowſon of the vicarage, the only evidence of enjoy- 
ment inſiſted on by the reſpondent, was a preſentation about the 
year 1702, which was during the lunacy of Lord John; and 
fnce that time Lord, Francis, his heir, preſented the laſt in- 
cumbent, and regained the poſſeſſion of the vicarage. It was 
therefore hoped, that the ſaid plea would not bar the appellants 
of a full diſcovery of the reſpondent's title ; but that the order 
tor allowing the ſame would be reverſed. 


On the other ſide it was contended, that Robert Lowe, the 
reſpondent's grandfather, and under whom he claimed, was a 
purchaſor of the rectory and the advowſon of the vicarage, by 
the fine levied in 1664, for 1000/7, without any notice of any 
other title; and therefore, by the known and eſtabliſhed rules 
and practice of Courts of Equity, the reſpondent ought not to 
be obliged any further to diſcover or diſcloſe his title ; nor were 
che appellants entitled to the aid of a Court of Equity in reſpect 
to ſuch title. That by the fine, proclamations and non-claim 
thereupon, and by the length of peaceable poſſeſſion and enjoy- 

ment, which the reſpondent's grandfather, father and brother, 
and thoſe claiming under them, had ſucceſſively of the ſaid 
drowſon, under the ſaid fine and purchaſe ; the title under 
Which the appellants by their bill claimed the ſame, was utterly 
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and therefore the order for allowing the plea ought to be affixm. 


his whole eſtate, both real and perſonal, upon the appellant, 
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and effectually barred and defeated both at law and in equity; 


* 


ed, and the appeal diſmiſſed with coſts. 


Bur after hearing counſel on this appeal, it was ok DRR IU 
and ADJUDGED, that the order therein complained of, ſhould 
be reverſed; and that the plea ſhould ſtand for an anſwer, with 
liberty to except ſo far, as to oblige the reſpondent to diſcoyer 
any conveyance or conveyances made by William Lord Brereton 
and Elizabeth his wife, and William Brereton, Eſq;- their ſon, or 
any or either of them, to Robert Lowe the reſpondent's grand- 
father, alone, or jointly with any other perſon or perſons ; and to 
diſcover any deed or deeds declaring the uſes of a fine, in the 
pleadings mentioned to be levied in the 16th year of King 
Charles II. or declaring the uſes of a fine in the pleadings alſo 
mentioned to be levied in the year 1667. 


tt. — 


3 * * 


Dennis Delane, — — - Appellant. 


Dennis Delane, Patrick Delane, Clerk, 
Joan Delane, Elizaheth Delane, Jane . | 
Delane, Owen Lhyd, Richard Ryley Reſpondents 
and Ann his Wife, George Delane and 
William Long field, — — J 


24th March, 1736. 


FISH #9 Delane, deceaſed, having been ſeveral years mar- 
ried, without any iſſue, came to a reſolution of ſettling 


the ſecond ſon of his eldeſt brother Solomon Delane, Clerk; 
who was accordingly taken under his care, and maintained and 
educated, and in all reſpects treated and conſidered by him 3 
his own ſon, during the remaining part of his life. 


In the year 1707, the ſaid Dennis Delane contracted for the 
abſolute purchaſe of the inheritance of the lands of Killreagb, 
Tullin Keelty, Lifſenyſkey, and Killtruſtan, ſituate in the count) 
of Boſcommon, from John Bollingbrook, Clerk, and Mr. } ob | 


Maſjey, and actually paid down the ſum of 6231. for the of 
3 5 C ale 
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chaſe thereof ; but as there were ſome reaſons why it might 
not be proper that his own name ſhould appear in the tranſ- 
action, and more particularly from an apprehenſion, that the 
ſum laid out upon this occaſion, might be ſuppoſed to be part 
of the money then in his hands belonging to' the Biſhop of 
E1pbin, or other perſons, whom he ſerved as ſteward and agent, 
jn the receipt and collection of their rents, as well as in the 
management of their other affairs; the ſaid Dennis Delane choſe 
the conveyances ſhould be made to George Delane, a younger 
brother of his; and accordingly, at his inſtance, Mr. Bolling- 
jrook and Mr. Maſſey did, for the aforeſaid conſideration, grant 


and convey all and fingular the premiſſes unto the ſaid George 
Delane, his heirs and aſſigns for ever. 1970 


Immediately after this purchaſe, the ſaid Dennis Delane en- 
tered upon the premiſſes, and received the rents, iſſues and 
profits thereof to his own uſe ſo long as he lived, and was re- 
puted by every body the owner and... proprietor thereof; and 
frequently declared his intentions of ſettling, and he did accord- 
ingly ſettle the ſame as a proviſion for the appellant. « 


In the year 1712, Dennis Delane died ſuddenly, when the 
zppellant was a minor, and at a great diſtance, being then a 
ſtudent in the univerſity of Dublin. Whereupon, the ſaid George 
Delane having had early notice of his death, went immediately 
to the houſe of the ſaid Dennis in the country, and got into 
his poſſeſſion ſeveral of his deeds, papers and writings; among 
which, there was great reaſon to preſume there was ſome ſettle- 
ment or will in favour of the appellant, and alſo ſome declara- 
tion of truſt executed by the ſaid George, declaring ſuch con- 


veyances, though in his name, to be in truſt for the ſaid Den- 
ns and his heirs. * bo 


George Delane having thus poſſeſſed himſelf of the deeds of 
leaſe and releaſe, whereby the ſaid premiſſes were conveyed to 
him (but in truſt as aforeſaid) he then, and not before, ſet up a 
pretence, that the conveyance had been originally executed for 
his own uſe and benefit; and that he, with his own money, 
had paid the conſideration thereof and under this colour, he 
immediately entered upon the lands in queſtion, and not only 
continued in poſſeſſion thereof during his life, but ſome time 
before his death, which happened in the year 1720, took upon 


him 
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bim by his will, to charge the ſame with divers legacies to and 
1736. 
— 


the ſaid George Delane. 


of the premiſſes; but they inſiſted nevertheleſs, that the ſaid 


Caſes in Parliament, 


for the benefit of his younger children, the reſpondents; and 
with an annuity of 201. to his wife, the reſpondent Joan, fo 
her life; and ſubject to the ſaid incumbrances, deviſed the ſame 
to the reſpondent Dennis for life; with ſeveral remainders to 
the reſt of the reſpondents. 


The -appellant's father, Solomon, who was the eldeſt brother/ 
and heir at law of the ſaid Dennis Delane, and, as ſuch, entitled 
to have inherited the truſt and equitable intereſt which he had 
in the premiſſes, in caſe no diſpoſition appeared to have been 
thereof made by will or otherwiſe; did by deed poll, dated 
the 14th of December, 1728, agreeable to his ſaid brother' 
real intentions and repeated declarations on that head, convey 
and aſſign over the ſaid premiſſes to the appellant and his heirs, 
the better to enable him to ſue for and recover the ſame, in 
caſe he ſhould not be able to make out any other more immediate 
title under the ſaid Dennis Delane, againſt thoſe deriving under 


In Mzichaelmas term, 1729, the appellant exhibited his bill 
in the Court of Chancery of Ireland, againſt the reſpondent 
Dennis, as heir at law of the ſaid George Delane, and againſt 
the other reſpondents the wife and younger children of George, 
and againſt the reſpondents Patrick Delane and Owen Loyd, 
who were truſtees named in the will of George, and alſo againſt 
the ſaid Solomon Delane, the appellant's father; praying, that 
they, as truſtees, might be decreed to aſſign and convey over 
the legal eſtate in the premiſſes, to the appellant and his heirs, 
and to deliver up poſſeſſion, and account, for the rents, iſſues 


and profits. 


9 


The reſpondents, - by their anſwers to this bill, admitted that 
George Delane never ſo much as once viewed the lands, or 
made any enquiry about the number of acres, meaſures, bounds, 
or value thereof; and that the purchaſe had been firſt propoſed, 
and afterwards carried on by the ſaid Dennis Delane, who con- 
tinued to let, demiſe and receive the. rents, iſſues and profits 


purchaſe had been ſo tranſacted and carried on for the uſe 
and behoof of the ſaid George Delane; but, ſuppoſing " 


had not, yet that any truſt which might have been _— 
2 or 
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for the ſaid Dennis Delane not appearing by any declaration 


thereof in writing, the ſame was to be confidered as null and 
void by the ſtatute made in Ireland, for preventing frauds and 
perjuries, in the 7th year of King William III. The reſpondent 
Joan however, by her anſwer acknowledged, that one moiety 


of the ſum ſo paid as aforeſaid, was the proper money of Dennis, 
and not of her huſband. 


The cauſe being at iſſue, and witneſſes examined, came on 
to be heard before the Lord Chancellor of Jreland, on the 16th, 
17th, and 18th of December, 1731; and to be further heard, on 
the 28th of February following ; when his Lordſhip was pleaſed 


to order and decree, that the appellant's bill ſhould be diſmiſſed 
with coſts. | 


After four years acquieſcence under this decree, the appellant 
thought proper to appeal from it; and on his behalf it was 
ſaid to appear in proof, that the agreement for the purchaſe 
was made by Dennis; that George was not privy to it; that the 


purchaſe money was paid to the vendor by Dennis; that he 


borrowed 1 5o/. of a Gentleman to compleat the ſum, and after- 
wards repaid it; that he continued in poſſeſſion of the premiſſes 
during his life, and received the rents and profits thereof to his 
own uſe: And there was no proof that George paid any part of 
the purchaſe money, nor was then in circumſtances to do ſo, 
That all theſe circumſtances, were apprehended to be ſufficient 
evidence to eſtabliſh a reſulting truſt for Dennzs; and the greater 
weight ought to be given to the appellant's evidence, in regard 
all the deeds and writings of Dennis his uncle, were ſeiſed and 
carried away by George, ſo that the appellant was deprived of 
making proof of any expreſs declaration of truſt. And if theſe 
circumſtances were ſufficient to eſtabliſh a reſulting truſt, there 
Was no occaſion for a declaration'of the truſt in writing; be- 
cauſe, truſts ariſing, or reſulting by implication, or conſtruction 
of law, are ſaved out of the ſtatute of frauds and perjuries. 


On the other fide it was inſiſted, that the eſtate in queſtion 
Was not only conveyed to George Delane and his heirs, but he 
alſo ated as the owner thereof; the leaſe of it being not only 
ekecuted by him, but atteſted by Dennis as a witneſs; and 


Who, in his receipts for the rents, expreſſed the ſame to be 
Vo. IV. 3X 


received 
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deſerve the leaſt encouragement. That the ſtatute of frauds, 
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received for the uſe of George: And conſidering that George ſur. 
vived his brother Dennis many years, and that the appellant and 
his father Solomon acquieſced under the right of George, and the 
reſpondents his deviſees, from the death of Dennis in 1712, to 
the year 1729, when the appellant filed his bill, being nexr 
17 years; it was hoped, that the pretence of a truſt ſet up at 
ſuch a diſtance of time, and ſo long after the death of all the 
parties between whom the matters were tranſacted, did not 


was a good and effectual bar to the relief ſought by the appel- 
lant's bill; and if in caſes of this nature, parol evidence ſhould 
be admitted to eſtabliſh a truſt of lands, it would again intro- 
duce thoſe great and dangerous miſchiefs, for the prevention 
whereof that law was made. That So/omon, the heir at lay of 
Dennis, and father of the appellant, and under whoſe conyey. 
ance the appellant claimed, was never in poſſeſſion of any part 
of the premiſſes ; and the conveyance of a pretended title, by 
a perſon who has never been in poſſeſſion, is not only diſallowed 
by the common law, but is alſo prohibited by the ſtatute; and 
therefore | ought not to receive any countenance from a Court of 


EquiLy-! 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed : And it was 
further ORDERED, that the appellant ſhould pay to the reſpon- 
dents, 100/. for their coſts, i in reſpect of the faid appeal. 


Caſes in Parliament, 

The Moſt Noble Catherine Dutcheſs of} 
Buckinghamſhire, Widow and Relict 
of John Duke of Buckinghamſhire, > Appellant. 
and alſo Mother and Executrix of Ed- ny 
umd Duke of Buckinghamſhire, 


Charles Sheffield, Eſq; Toſeph Cox, Eſq, 
and Sophia his Wife, John Waller, | 
D. D. and Charlotte his Wife, and >Reſpondent 3% 
Allen Lord Bathurſt, and Patrick Gar- 1 5 


den, Eſq; ſurviving Executors and 
Truſtees of Duke ohn, Fr 


29th March, 1737. 


OHN, Duke of Buckinghamſhire, in his life-time, made his 

will, (all of his own hand writing) dated the gth of Au- 
guſt, 1716 ; and thereby, amongſt other things, gave and deviſed 
to the Right Honourable Charles Earl of Orrery, George Lord 
Willoughby de Brooke, Thomas Lord Trevor, and to the reſpond- 
ents Allen Lord Batburſt, and Patrick Garden, their heirs, 
executors and aſſigns reſpectively, all his manors and lordſhips 
of Normanby , Burton, Butterwick, Croſby, Coniſby and Flix- 
borough, in the county of Lincoln, with all their rights, mem- 
bers and appurtenances ; and alſo the manor of Dunſiy in York- 
ire, which he purchaſed of Mr. Fairfax; in truſt only, and 
for the ſole uſe and benefit of ſuch perſons as he then did, or 
ſhould thereafter nominate, appoint and chooſe ; he alſo gave and 
deviſed to the ſame perſons, whom he conſtituted his executors, 
and to their heirs for ever reſpectively, all his other real and 
perſonal eſtate whatſoever ; to be diſpoſed of to ſuch perſons, 


and to ſuch uſes only, as he then did, or ſhould thereafter direct 
and appoint. 


In the firſt place, his will and meaning was, that the appel- 
lant ſhould have, during her life, his new built houſe in S-. 
fames's Park, with the two wings adjoining, and all the ſtables, 
berdens, courts and green houſes, thereunto belonging, with 


all 
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all his oil and water-coloured pictures and ſtatues therein, 
except what he ſhould particularly mention and give away 
otherwiſe, either then or thereafter. But he gave all theſe 
things and this houſe alſo for her life, upon this expreſs con. 
dition only, that if the appellant ſhould at any time marry 
again, then his will was, that the ſaid houſe with the ſaid two 
wings, pictures and ſtatues, ſhould go forthwith to his eldeſt 
ſon and his iſſue ; and if all his iſſue male ſhould die, then to 
his eldeſt daughter and her iſſue; and if the teſtator left ng 
lawful iſſue, then to the reſpondent Charles Sheffield, by his 
then name of Charles Herbert; and if he ſhould die without 
iſſue, then to the teſtator's two natural daughters, the reſpon. 
dents Sophia and Charlotte. 


In the next place his will was, that his eldeſt ſon and his 
iſſue, and if the teſtator left none, his eldeſt daughter and her 
iſſue, ſhould, after his death, have all his whole eſtate real and 
perſonal ; except what he had given to the appellant, and ſhould 
give by other diſpoſitions to her, or to any other uſes, or to his 
natural children. — Then his will was, that the reſpondent 
Charles Sheffield ſhould have 70007 paid by the truſtees at the 
teſtator's death, and that Mr. Villiam Bromley ſhould have the 
tuition of him till the age of 21; alſo that the reſpondents Sophia 
and Charlotte ſhould have 1000/7. a-piece paid for their uſe 
and benefit, at the time of the teſtator's death, or as ſoon after 
as could be; and he directed, that all thoſe three children ſhould 
carry his name and arms, with the accuſtomed diſtinction of 
natural children. 


The teſtator then directed his truſtees to diſpoſe of all his 
eftate, both real and perſonal, according to their judgment, 
for the advantage of all thoſe to whom he had given it; par- 
ticularly directing them to buy land, by advice of Chancery, 
with all the money which he had given thereby to his dearelt 


ſon as aforeſaid, And if he ſhould be fo unhappy, as that 0 


legitimate ſon or daughter of his, ſhould live to leave at an) 
time, the bleſſing of any child behind them; in ſuch calc of 
their dying thus, without leaving any iſſue behind them, he 
directed, that the reſpondent Charles Sheffield and his iſſue, 


ſhould have all his eſtate, both real and perſonal, juſt in be 


ſame manner, and with the ſame reſtrictions and exceptions 46 


3 t0 
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to the appellant; and on condition alſo, that he added 0001. 1 
to each of the reſpondents Sapbia and Charlotte, and that ge 
paid alſo to his mother, Mrs. Lambert 1000/7. ; and if he ſhould 

lie with only iſſue female, then the teſtator directed, that all 

his eſtate ſhould be equally divided among his the reſpondent 

Charles Sheffield's daughters, and the reſpondents Sophia and 

Charlotte; and if the reſpondent Charles Sheffield ſhould die 

childleſs, then and in that caſe the teſtator directed, that all 

his faid real and perſonal eſtate ſhould go to the reſpondents 

Sophia and Charlotte, with the fame reſtrictions and exceptions 


And in caſe the teſtator ſhould die, without leaving any 
legitimate iſſue male, he gave to his neareſt kinſman Robert 
Shefield, all his ſtock at the allum works; on condition, that 
be performed all the contracts which the teſtator had made 
with any perſon about allum; and in caſe his ſaid kinſman 
ſhould not ſo engage to perform his ſaid contracts, he thereby 


gave all the ſaid ſtock at his allum works, to the refpondent 
Charles Sheffield. = ee, 


Provided neyertheleſs, that all the perſons intended to take 
any real eſtate in the premiſſes, and alſo the huſband and huſ- 
bands of every ſuch woman -or women, to whom any eſtate was 
therein before limited or deviſed ; ſhould, within three months 
next after they ſhould ſeverally come to be in the poſſeſſion of 
any part thereof, take upon him, her and them the firname of 
Sheffield, and endeavour to procure, as ſoon as they could, an 
at of Parliament for the calling him, her and them by the 
name of Sheffield, and for their ſtiling themſelves in all deeds 
and writings by the ſirname of Sheffield; and if they ſhould 
refuſe or neglect to take upon him, her or them the ſaid firname 
of Sheffield, within three months in manner aforeſaid ; and 
ſhould not, within three years, uſe his, her and their utmoſt 
endeavours to procure ſuch act of Parliament as aforeſaid ; then 
the whole eſtate and eſtates therein deviſed to him, her or them 
0 refuſing or neglecting, or to the woman or women, whoſe 
huſband or huſbands ſhould ſo refuſe or neglect, ſhould ceaſe 
and be void; and then and from thenceforth, the . perſon or 
perſons who, by virtue of his ſaid will, ſhould be next in 
*mander, might enter into and enjoy the ſame, taking upon 
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3 ki his or them the ſirname of Sheffield, and Ron 1 


procure ſuch act of Parliament as aforeſaid. 


And the teſtator alſo gave and beueathed to his e nl 
executors, all his money, and all other his perſonal eſtate, 297 
otherwi iſe before given, or diſpoſed of ; in truſt, that they, or the 
ſurvivors or ſurvivor of them, ſhould ſell and diſpoſe thereof for 
the maſt money that could be got for the ſame, and ſhould put out 
at intereſt ſuch money for the beſt advantage they could make, 
till the ſame could be laid out by them in ſome good purchaſe 


of lands, tenements or hereditaments in fee ſimple, free from 


incumbrances; and they were thereby directed to make ſuch 
purchaſe accordingly, and to ſettle the ſame lands, tenements and 
hereditaments, to and upon the ſame perſons and uſes, and 
upon the like truſts, limitations and conditions, as his real 
eſtate, was in his faid will given and deviſed ; and that the 
intereſt ſhould go, as the rents and profits of the lands when 


puenbeſad were to go. 


The Duke afterwards made two codicils, both alſo of kit 
own writing; and died on the 24th of February, 1720, leaving 
iſſue Edmund, Duke of Buckinghamſhire and Normanby, his 
only ſon and heir, an infant of tender years; and ſoon after the 
teſtator's death, his executors proved his ſaid will and codicils, 
and took upon themſelves the execution of the truſt and exe- 


Sang 


In after term, 1721, Duke Edmund, by his next friend, 
exhibited his bill in the Court of Chancery, againſt the appellant 
and the truſtees and executors, and the reſpondents Charts 
Sheffield (then Herbert) Sophia Cox (then Sheffield) and Chor. 
lotte Walker (then Shefield) ; praying, inter alia, that a prope 


allowance might be ſettled out of his eſtate for his maintenance 
..and education, from time to time; and that the rents and pro- 


fits of his eſtate, from his father's death, might be annually 


$ accounted for, and the clear gum thereof improved for 


his benefit. 


why July following che reſpondemts Charles „ Shefiet, Gili 
Cox and Charlotte Walker, by their next friends, likewiſe 


exhibited their dill in the Court of Chancery, againſt the ſ ſaid 


Edmund, 


ſe 


— 
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Edmund, Duke of Buckinghamſhire and Normanby and the 
appellant, and the executors and truſtees; | praying, that the 
late Duke's debts and legacies might be paid, and that the 
legacies to the then plaintiffs might be effectually ſecured, to 
be paid to them as ſoon as they ſhould be capable of receiving 


the fame ; and that the ſame might, in the mean time, be ſo 


diſpoſed of and employed, as that they might have the benefit 
thereof for their maintenance and education; and that the ſeveral 
truſts created in and by the ſaid will, might be executed and 
performed, and all matters and methods done and taken in 
relation thereto, for the benefit and advantage of ſuch as wete, 
or ſhould be concerned in the faid eſtates, under the faid will, 


Fl 


TEEEE , 


The ſeveral defendants to both theſe bills having put in' their 
reſpective anſwers, the plaintiffs in each cauſe replied, and 
iſſue being joined, and ſeveral witneſſes examined, both cauſes 
came on to be heard together, before the Lord Chancellor 
Macclesfield, on the 22d of December, 172 1 ; who declared, that 
the ſaid will and codicils were well proved, and that the ſame 
ought to be eſtabliſhed, and the truſts therein performed, and 
decreed the ſame accordingly; and it was alſo decreed, that an 
account ſhould be taken by the Maſter, of the teſtator's per- 
ſonal eſtate, not ſpecifically deviſed, which had come to the 
hands of any of the parties reſpectively, or to the hands of any 
other perſon for their reſpective uſe ; and the Maſter, in taking 
the ſaid account, was to make all juſt allowances ; and it was 
further decreed, that the ſpecific legacies ſhould be delivered 
to the perſons to whom the ſame were deviſed ; “ and that the 
« reſt of the teſtator's perſonal eſtate, after his debts and lega- 
« cies paid, and all other juſt allowances thereout deducted ; 
* ſhould be inveſted in a purchaſe or purchaſes of lands, tene- 
* ments and hereditaments in fee ſimple, free from incum- 
brances, to be approved by the Maſter ; who was to ſee ſuch 
eſtate, when purchaſed, ſettled upon the perſons and uſes, 
and upon the like conditions, as the teſtator's real eſtate which 
paſſed by the will was directed; and in the mean time, 
until ſuch purchaſe or purchaſes could be found, the ſaid 
© perſonal eſtate was to be put out upon ſecurity or ſecurities, 
to be allowed of by the Maſter at intereſt for the beſt advan- 
tage, which intereſt, was to go as the rents of the lands when 
purchaſed were to go: And it was further ordered, that 
the 
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appellant, which had accrued due fince his death; and the 


| ſhould be by them reſpectively received; and ſuch receiver, 


beſides the teſtator's South-ſeg ſock ; and W 4s it — be 


218 4. 
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the Maſter ſhould, take an account of the rents a profits of 
the teſtator's real eſtate, not ſettled upon or deviſed to. the 


Maſter was to appoint one or more perſon or perfons to recti 
the rents and profits of ſuch real eſtate, aud alſo of the per. 
ſonal eſtate for the future, and to allow them ſalaries in reſpect 
thereof; ſuch receiver or receivers firſt giving fecurity, to be 
allowed of by the Maſter, duly to account for and pay what 


were, at leaſt once in every year, reſpectively to account before 
the Maſter for what they ſhould ſo receive; and the rents and 
profits of the ſaid real eſtate, and the intereſt of the ſurplus of 
the perſonal eſtate, above what ſhould be allowed thereout for 
Duke Edmund's maintenance and education, were to be, from 
time to time, put out and improved at intereſt upon ſecurity, 
to be allowed by the Maſter, for the ſaid Duke's benefit, and 
a diſtin& account was to be taken and kept thereof; and the 
Maſter was to tax all parties their coſts of thoſe ſuits, which 
were to be paid out of the teſtator's eſtate; and any of the 
parties were to be at liberty, from time to time, to apply to 
the Court for ſuch further directions as might be proper, 


Upon the motion of counſel for Duke Edmund, praying, that 
the ſum of 30,000/. part of the South-ſea ſtock belonging to 
the teſtator, might be ſold in order to pay for the purchaſe of 
ſame eſtates in the county of York, which had been contracted 
for; it was, on the 11th of May, 1722, ordered, that it ſhould 
be referred to the Maſter, to ſee out of what eſtate the ſaid 
30, ooo. might be raiſed for purchaſing the ſaid premiſſes 


proper and for the benefit of all parties, to have the monies 
neceſſary for compleating the ſaid purchaſe, raiſed by ale of 
the ſaid South-ſea ſtock, or out of the other Fefe eſtate of 
the late Duke. 


The Maſter, on the 19th of the ſame month, made his report; 
whereby he approved of the executors and truſtees purchaling 
the ſaid eſtates, at the prices and upon the conditions therein 
ſet forth ; the ſame being conveyed according to the uſes in the 


late Duke's will. And on the 2d of June following, it was 
I ordered, 


* 
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ordered, that the Maſter ſhould "ſtate in a particular manner, 


by way of eſtimate, the ſeveral parts of the teſtator's perſonal 
eſtate, and the facts relating thereto. | 


Accordingly, on the 8th of the ſame month, the Maſter made 
another report ; whereby it appeared, that the perſonal eſtate of 
the late Duke (over and above the jewels, houſhold goods, 
coaches and horſes given by him to the appellant abſolutely, 
and the pictures, plate and ſtatues given to her Grace for life, 
or during her widowhood, and afterwards to go as the houſe 
and eſtate were limited) amounted, at the time of his death, 
to the ſum of 53,012/, 16s. 8 d. excluſive of the ſums of 
48,7681. 155. 7d. capital South-ſea ſtock, and Foool. African 
ſtock. And on the gth of Fune, 1722, it was ordered, that 


the ſaid eſtates. And accordingly the ſtock was ſoon after- 
wards ſold, and the purchaſes compleated. 


On the zoth of October, 1735, Duke Edmund died in his 
infancy and without iſſue ; having firſt made his will, dated 
the 14th of October, 1734, and thereby deviſed all his real 


and perſonal eſtate to the appellant, his mother, and appointed 
her ſole executrix. 


The ſaid ſuits and proceedings being abated, as well by the 
death of Duke Edmund, as by the marriages of the reſpondents 
Sophia and Charlotte, the ſame were afterwards duly revived ; 
and by an order dated the goth of March, 1736, it was order- 
ed, that the poſſeſſion of the manors of Normanby, Burton, 
Butterwick, Croſby, Coniſby and Flixborough in the county of 
Lincoln, and of the manor of Dunſly in the county of York, 
and of the eſtates purchaſed in Yorkſhire in purſuance of 
the decree, from the ſeveral perſons mentioned in the report of 
the 19th of May, 1722, ſhould be delivered to the reſpondent 
Charles Sheffield, without prejudice, and ſubject to the further 
order of the Court; and that he ſhould be at liberty to receive 
the rents in arrear of thoſe eſtates, that became due ſince the 


ſtanding, receive all ſuch rents of thoſe eſtates as became due 
before his death, and were then unpaid ; and that the reſpon- 
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the truſtees ſhould be at liberty to ſell ſo much of the ſaid 
South-ſea ſtock, as was requiſite for anſwering the purchaſe of 


death of Duke Edmund, but that the receivers ſhould, notwith- | 
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be delivered to the reſpondent Shefield; the Dutcheſs appealed: 


ed by the will to have been the teſtator's intention, that Duke 


ſhould be purchaſed, ſhould be held and enjoyed by one and 


Caſes in Parliament. 


dent Charles Shefield ſhould, by his conſent, pay the rent reſeryed 
upon the leaſe of the allum works made to Duke Job, 
which had grown due ſince the death of Duke Edmund, and 
ſhould grow due whilſt he continued in the poſſeſſion thereof, 
and indemnify the truſtees from the ſame; but ſuch payments 
were to be made, without prejudice to any demand that the 
reſpondent Charles Sheffield might have, to be reimburſed what 
he ſhould pay, out of the perſonal eſtate of Duke Jobn. 


From ſo much of this decree and order, as directed the per- 
ſonal eſtate of Duke John to be laid out in the purchaſe of 
lands, to be conveyed to the ſame uſes as the Duke had deviſed 
his real eſtates by his will, and that poſſeſſion thereof ſhould 


And on her behalf it was argued, that upon comparing the 
ſeveral parts of the will together, it did not appear to hare 
been the teſtator's intention, that the perſonal eſtate given to 
his ſon Duke Edmund and his iſſue, ſhould be laid out in land, 
and ſettled according to the decree; and conſequently, ſuch 
perſonal eſtate abſolutely veſted in Duke Edmund, the limitation 
over being void as too remote, and not' warranted by the rules 
of law or equity ; and upon his death became the property of 
the appellant, as his executrix and reſiduary legatee. It was 
therefore hoped, that the decree and order would be, in this 
reſpect, reverſed; and that the perſonal eſtate and the lands 
purchaſed with any part of it, together with the profits and 
intereſt of both, would be decreed to her. 


On the other fide it was contended, that it manifeſtly appear- 


Edmund his ſon ſhould only have an eſtate tail in the real eſtate, 
and in the lands directed to be purchaſed with the perſonal 
eſtate ; and that for want of iſſue of his body, and on failure of 
lawful iſſue of the teſtator, his real eſtate, and the lands to be 
purchaſed as aforeſaid, ſhould veſt in his natural ſon, the reſpon- 
dent Charles Sheffield, with ſuch remainders over as in the will 
are mentioned; ſo that both his real eſtate, and that which 


the ſame perſon. That a will is always fo conſtrued, as that 
all paris of it may prevail and have their operation if they can; 
and therefore, to conſtrue. that part of the teſtator's will, 

4 | | whereby 


* 
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whereby he declared, that his eldeſt ſon and his ifſue, and 
if the teſtator left none, his eldeſt daughter and her iſſue, ſhould 
have his whole real and perſonal eſtate, to amount to an abſo- 
jute deviſe of the rgduum of ſuch perſonal eſtate to the ſon, 
his executors Or adminiſtrators, as contended for by the appellant, 
was unreaſonable and without any foundation; and tended to 
overturn and deſtroy almoſt all the other parts of the will, in 
prejudice of the reſpondent Sheffield, to whom the teſtator 
manifeſtly intended his real and perſonal eſtate ſhould come, on 
failure of his own legitimate iſſue. And therefore it was hoped, 


that the decree and order would be affirmed, and the appeal 
diſmiſſed with coſts. 


AccoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decree and order therein complained of, affirmed. 


— 


* 


The Mayor, Aldermen and 2 
Aſſiſtants of the Town of Plaintiffs il 

Shrewſbury, * in Error. 
Corbet Kynafton, Eſq; Defendant) 


31ſt March, 1737. 


IN Trinity term, 1733, a writ of mandamus was granted by 
the Court of King's Bench, directed to the Mayor,  Alder- 
men and Aſſiſtants of the town of Shrewſbury ; reciting, that 
the ſaid Corbet Kynaſfton was duly elected, ſworn and admitted 
into the office of one of the Aldermen of the ſaid town; but 
that they the ſaid Mayor, Aldermen and Aſſiſtants had, without 
any reaſonable cauſe, removed him from ſuch his office : The 
writ therefore commanded them to reſtore him, or ſhew good 
Cauſe to the contrary, | 


To this writ the corporation made a return, that the town 


of Shrewſbury was an ancient town, which had been incorporated 


by divers names; that King Charles I. by his letters patent, 
dated the 16th of June, 1638, after having deſcribed the boun- 


daries 
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— daries of the town, made and conſtituted them into a body 


politic, by the name of the Mayor, Aldermen and Burgeſſes; 
and thereby declared, that there ſhould be for ever nominated 
and elected out of the free Burgeſſes of the town, one why 
ſhould be the Mayor, twenty-four who ſhould be called 
Aldermen, (of which the Mayor ſhould be one) and forty-eight 
others, who ſhquld be called Aſſiſtants of the. faid town; 
and that the Aldermen and Aſſiſtants, ſhould be. called the 
common council of the ſaid town; and that the Aldermen 
and Aſſiſtants ſhould be aſſiſting and adviſing to the Mayor, 
and to the ſenior Alderman, ſupplying the place of Mayor, in 
matters relating to the town. — Then the return ſet forth, 
that the ſaid King, by his charter, appointed a Mayor, Aldermen 
and Aſſiſtants, (naming them particularly :) That the charter 
farther granted to the Mayor, Aldermen and Burgeſles of this 
town, that on Friday next after the feaſt of St. Bartholmey 
yearly, it ſhould be lawful for the Mayor, Aldermen and 
Aſſiſtants of the ſaid town for the time being, or the major 
part of them, to ele& the ſenior Alderman of the faid town, 
who had not exerciſed the Mayoralty, to be Mayor ; and that 
he, after ſuch election, ſhould, before he ſhould be admitted 
to exerciſe that office, ( vix. on Friday before Michaelmas } take 
an oath before the late Mayor, for the due execution of his 
office, and then he might execute his office for a year: That 
if it ſhould happen, that all the Aldermen ſhould have exer- 
ciſed this office, then the ſenior Alderman ſhould be again 
elected, and the reſt of the Aldermen according to their 
ſeniority. That the Aldermen ſhould alſo take an oath ot 
office; and that if any of the Aldermen ſhould die, or be 
removed from the office; within a reaſonable time after ſuch 
death, or removal, the Mayor and the reſt of the Aldermen, ot 
the major part of them, ſhould elect one of the Aſſiſtants into 
the office, to fill up the number of Aldermen ; who ſhould take 
an oath, and then ſhould exerciſe that office during his lift 
unleſs he ſhould be removed, for the cauſes mentioned 1n the 
charter. That if any of the Aſſiſtants ſhould die, or be ele&- 
ed an Alderman, or be removed, that then they ſhould fill ip 
ſuch vacancy out of the Burgeſſes, who was to take an oath 
in the manner therein preſcribed, and that then he ſhould 


continue an Aſſiſtant for his life. That by the ſame charter : 
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Was ordained, that the Mayor, Aldermen and Aſſiſtants were 
to be inhabiting, abiding and conſtantly refiding, in their per- 
ſons, or with their families, in the ſaid town or ſuburbs there- 
of, unlefs in the time of plague, or other contagious diſtempers: 
That it ſhould be lawful for the Mayor, Aldermen and Aſſiſtants, 
or the major part of them, as often as there ſhould be occaſion, 
to remove from his office any Mayor, Alderman or Aſſiſtant, 
for non- reſidence within the ſaid town and ſuburbs, and other 
places particularly mentioned in the charter, or for miſbeha- 
viour: That theſe letters patent were accepted and agreed to 
by the Mayor, Bailiffs and Burgeſſes. And that King Charles 
Il. afterwards, by other letters patent, dated the 6th day of 
Fuly in the ſixteenth year of his reign, confirmed the former 
charter; and that the town, by theſe charters, had been go- 
verned ever fince. — That the ſaid Corbet Kynaſton was, on the 
oth of May, 1717, by the Mayor and Aldermen, elected into 
the place and office of one of the Aldermen of the ſaid town, 
then vacant: That he was duly ſworn and admitted into that 
office, according to the charter: That he, upon the 23d of Fe- 
bruary, 1732, and for three years and more laſt paſt, was not 
reſiding, inhabiting, or abiding in his own perſon, or with his 
family, in the town of Salop, or within the ſuburbs thereof, 


although there was then no plague, or other contagious diſtem- 


per there; but that during all that time, he neglected, omitted 
and diſcontinued the duty and execution of his place and office 
of one of the Aldermen of the ſaid town, contrary to the 
directions of the ſaid letters patent: That he was, upon the ſaid 
23d of February, 1732, and for the time aforeſaid, inhabiting, 
abiding and reſiding out of, and in places very remote and 
diſtant from the ſaid town of Shrewſbury and ſuburbs of the 
lame, to the Mayor, Aldermen and Aſſiſtants unknown, tho” 
there was no plague, or other contagious diſtemper there at that 
time; for which cauſe he became removeable from his ſaid 
place or office of an Alderman, and ſubje& to be removed by 
the Mayor and the reſt of the Aldermen and Aſſiſtants, or the 
major part of them: That he being ſo removeable before the 
iſſuing of the ſaid writ of mandamus, viz. on the ſaid 2 3d of 
February, 1732, the then Mayor of the ſaid town, viz. Richard 
Lhyd, Eſq; and the major part of the then Aldermen and Aſſiſt- 
ants of the ſaid town, were duly aſſembled at the Guildhall of 

Vor. IV. 4 A the 


273 


— 
1737+ 


TC — : „ . _ 
ä——L œw—P — ů e— . ñ — —2— —— —— — — * 
_ 4 * — — — 


— Matar —_— —— = 
* 4 * - » - — = oO ah. | 9 
— 


274 


precede the ſame town, to conſult and treat of and concerning the affairs 
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1 his vflice of Alderman of the faid town of Shrewſbury. 
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and buſineſs of the ſaid town; and being ſo aſſembled, then and 
there did conſider what was proper for them to do in reſpec of 
the non-reſidence and abſence of the ſaid Corbet Kynaftan ; ; and 
it manifeſtly appearing to them, that the ſaid Corbet Kynaſtyy, 
at that time, and a long time before; viz. for the ſpace of three 
years and more then laſt paſt, was not inhabiting, abiding, or 
reſiding in his own perſon, or with his family, within the town 
of Shrewſbury, or ſuburbs of the ſame ;' and for that he was 
inhabiting, abiding and reſiding out of, and in places very re. 
mote and diſtant from the ſaid town of Shrewſbury, and the 
ſuburbs thereof, to the Mayor, Aldermen and Aſſiſtants un- 
known; although within that time, there was not the plague, 
or other contagious diſtemper there; and that he the ſaid Corbet 
Kynaſton, for that cauſe, ought to be removed from his place 
or office of one of the Aldermen of the ſaid town: The faid 
Mayor, and the major part of the Aldermen and Aſſiſtants ſo 
as aforeſaid aſſembled, then and there adjudged and ordered, 
that the ſaid Corber Kynaſlon, for that cauſe, ſhould be removed 
from his ſaid place or office, according to the form and effect 
of the ſaid letters patent; and that he had not fince been choſen 
into the place or office of an Alderman of the ſaid town. And 
this they aſſigned as the cauſe, why they could not reſtore him 


5 1 

'To this return, the ſaid Corbet Kjnafton pleaded, and traverſed 
ſeveral facts ſet forth therein: And firſt he ſaid, that he was 
not, at the time mentioned in the return, by himſelf or family, 
inhabiting, abiding, or-refiding' in: places, to the Mayor, Al- 
dermen and Aſſiſtants unknown, as they kd Ho” kg 
upon this the firſt iſſue was joined. © oP s 9 


7 101 E! 
He then e that there. was not — the time before 


mentioned any plague, or other contagious diſtemper, within 
the aid town, or ſuburbs thereof; but that there, were ſeyeral 
contagious diſtempers there during that time: And upon this 2 
ſecond iſſue was Joined. +14 


By his plea he farther traverſed, that the ſaid Richard Ligd 
was Mayor of the ſaid town, at the time in the return men- 
tioned, as by the ſaid return was alledged : And a third iſſue 
was joined thereon. Fe 
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He alſo traverſed, that on the 2 zd of February, 1732, tl he 
then Mayor of the ſaid town, and the major part of the 1 then 
Aldermen and Aſſiſtants, were duly aſſembled to, conſult and 
treat of and concerning the affairs and buſineſs of the faid 


town, as they had by their return alledged: Ang Pg this ; 
fourth ifſue was joined. : 


He ſaid farther, that he was not tempel from the place or 
office of Alderman of the ſaid town, as by the ſald r. return was 
alledged: And upon this a fifth iſſue was joined. 


Theſe iſſues came down to be tried at the tires held the 


26th of March, 1734, at Shrewſbury, before the Lord Chief Juſ- 
tice Reeve; when the jury found a verdict on the firſt and ſecond 
iſſues, for the corporation: And as to the third, fourth _ fifth 
iſſues, they found a ſpecial verdict to the E effect: Y 


As to the third iſſue, they ow the charter of. King: Charles I. 
and ſome farther clauſes therein, than were ſet forth in the re- 
turn; vi. one clauſe whereby it was ordained, ** That as ſoon 
* as any one ſhould be elected to be Mayor of the ſaid town, 
and ſhould die, or refuſe the office of Mayor, before he 
* ſhould take the oaths directed by the ſaid letters enz that 
« then the like election ſhould be immediately made.” And ano- 
ther clauſe, whereby it was directed, That in caſe any Mayor 
* ſhould die, or be removed from his office, within one year 
after he ſhould be ſo elected as aforeſaid, it ſhould be [lawful 


for the Aldermen and Aſſiſtants of the ſaid town, or the major 


part of them, to elect and conſtitute the ſenior Alderman of the 
* ſaid town, who had not exerciſed the office of Mayor, in the 
place and office of ſuch Mayor.” That by another clauſe in 
* the ſaid letters patent, it was ordained, ** That as often as it 
* ſhould happen; that the ſaid office of Mayor of the ſaid town 
* ſhould be vacant,” or that the Mayor of the town for the time 
„being, ſhould be hindered by fickneſs, or be otherwiſe em- 
* ployed, ſo that he could not attend the buſineſs of the town as 
F Mayor ; then and ſo often, the ſenior Alderman of the ſaid 
* town for the time being, (having taken an oath of office) 
© ſhould execute the office of Mayor during ſuch vacancy, 
© ickneſs, or abſence : And that a due and impartial election 
might for the future be had, and for ever inviolably obſerved; 


ce the 


it was by the faid letters patent ordained, that the ſenicr of 
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the Aldermen, who had not exerciſed the office of May, 
„ ſhould be choſen Mayor; and if ſuch ſenior Alderman, ſo 
selected, ſhould refuſe to execute the office of Mayor, that then 
* the ſenior Alderman next in order after ſuch Alderman ſo refy. 


fing, ſhould be elected Mayor; and ſo every other Alderman ſyc. 


« ceſſively according to the ſeniority, from time to time, for eyer,” 
That this charter was accepted. Then they found the charter of 
King Charles II. in ſuch manner as mentioned in the return. 
They alſo found, that Corbet Kynaſton was, upon the 25th of 


Auguſt, 1732, the ſenior Alderman of the ſaid town, who had not 


exerciſed the office of Mayor; and that he by himſelf, or family, 
was not on the ſaid 25th day of Auguſt, or for three years then 
laſt paſt had been inhabiting, or reſident in the ſaid town of 
Shrew/bury, or the ſuburbs thereof: That the ſaid Richard Llyd 
was, on the ſaid 25th day of Auguſt, an Alderman of the aid 
town, and the next Alderman to the ſaid Corbet Kynafton in 
ſeniority, who had not exerciſed the office of Mayor: That the 
faid Richard Lloyd being an Alderman of the ſaid town, was on 
the ſaid 25th day of Auguſt, being the Friday next after the 
feaſt of St. Bartholomew in that year, by the Mayor, Aldermen 
and Afſiſtants, or the major part of them, in fact elected into 


the office of Mayor of the ſaid town, (the ſaid Corbet Ky- 


naſton, at the time of ſuch election, being the ſenior Alder- 
man of the ſaid town, who had not exerciſed: the office of 
Mayor) That before he entered upon the ſaid office, viz. on 
the 6th of October in the ſame year, he took an oath before 
Abraham Davies the late Mayor, 2nd the reſt of the Aldermen 
and Aſſiſtants who would be preſent, faithfully to execute the 
office of Mayor; that he was afterwards, in fact, admitted into 
the exerciſe of the ſaid office, and did in fact exerciſe the ſame for 
one whole year from thence next enſuing, without interruption: 
But whether upon the whole matter, he was Mayor of the {aid 
town, at the time of the amotion of the ſaid Corbet Kynajimn 
from the ſaid office of Alderman, within the intent of the {aid 
third iſſue, they knew not; but prayed the advice of the Court 


As to the fourth iſſue, they found, that the ſaid Richard Lind 
being in fact Mayor of the ſaid town, the major. part of the 
then Aldermen and Aſſiſtants of the ſaid town, did, upon the 


ſaid 23d of February, 1732, aſſemble themſelves together in the 
Guildhall of the ſaid town, to conſult and treat of the buſivet 
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of the town; but that Andrew Corbet of the Park, Eſq; being — 
then one of the Aldermen of the ſaid town, and having then a 4 Pp 


houſe and family in the ſaid town, was not preſent at the aid 
aſſembly; neither was he the faid Andrew Corbet ſummoned 
to attend at the ſaid aſſembly, though the then Mayor gave the 
uſual and general orders for ſummoning the then Aldermen and 
Aſſiſtants of the ſaid town; nor did Henry Morgan, one of the 
Serjeants at Mace of the ſaid town (being the proper officer to have 
ſummoned the ſaid Andrew Corbet to attend at the ſaid aſſembly) 
endeavour to ſummon the ſaid Andrew Corbet ; being informed 
and believing that he was out of ſummons, and ſo returned 
him at the ſaid aſſembly to be out of ſummons, according to 
the method uſed of returning perſons that are abſent and out of 


ſummons : But whether, &c. 


And as to the fifth iſſue, the jurors found, that on the 
ſaid 23d of February, the ſaid Richard Lloyd, the then Mayor 
of the ſaid town as aforeſaid, and the major part of the 
Aldermen and Aſſiſtants, being ſo aſſembled as aforeſaid in 
the Guildhall of the ſaid town, did then and there, in fact, 
adjudge and order the ſaid Corbet Kynaſton to be removed from 


the ſaid office, or place of Alderman of the ſaid town; but 
whether, &c. 


This ſpecial verdict being twice argued before the Court of 
King's Bench, they were unanimouſly of opinion, that the 
return was not ſufficient to preclude the ſaid Corbet Kynaſton 
from being reſtored to his office of Alderman ; and therefore 
adjudged, that it ſhould be diſallowed and quaſhed. 


To reverſe this judgment, the corporation brought a writ of R. Hollings. 
error in Parliament; and on their behalf it was ſaid, that upon K. Lloyd. 
arguing the ſpecial verdict, there were three objections made. 


I. That Mr. Lloyd was not a lawful Mayor, Mr. Kynaſton being 


the ſenior Alderman when Lloyd was elected and ſworn Mayor. 
II. That if Mr. Lloyd was not Mayor de jure, but only de facto, 
he had no power to ſummon or preſide at the aſſembly which 
removed Kynaſton ;' and conſequently his removal was illegal. 
I. Suppoſing Mr. Lloyd to be Mayor, and capable of ſummon- 
ing and preſiding at this aſſembly; yet that the Mayor, Aldermen 
and Aſſiſtants, were not duly aſſembled, for want of ſummoning 
Mr. Andrew Corbet, one of the Aldermen of the town. 
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vas apprehended to be a legal Mayor, the corporation not being 
obliged by their charter, to chooſe the ſenior Alderman Mayor 
at all events; but if they were, yet as the ſenior Alderman had 
a power of refuſing the office, his wilful abſence in unknown 
parts, muſt be looked upon as a renunciation of his right to 
that office. 
acts of officers in reputed authority, are to be favoured in Courts 
of juſtice; and that there are many caſes, where both the 
judicial and miniſterial acts of officers de facto, have been held 
valid: The removal of Mr. Yynaſton was in purſuance and 
execution of the authority of the charter, and therefore a yalid 
act, within the reaſon of the caſes which have been eſtabliſhed, 
reſpecting the acts of officers de facto. 
objection, it was anſwered, that where by accident only, and 
not through practice or deſign, a member of a ſelect body is not 
ſummoned, the acts of the aſſembly will be good. That in 
' the. preſent caſe, the uſual and general orders were given by the 
Mayor for ſummoning the whole body ; and the officer re- 
turned Mr. Corbet out of ſummons, according to the method 


Caſes in Parliament, 
To the firſt of theſe objections, it was anſwered, that Lhyl 


To the ſecond objection, it was ſaid, that the 


And to the third 


of returning perſons who are abſent and out of ſummons; and 
that more caution to have a regular aſſembly could not poſſibly 
have been uſed by the Mayor, than what in this inſtance had 


been uſed. 


It was further contended to be an undeniable maxim in law, 
that in ſpecial verdicts nothing can be intended, but what 1s 
expreſſly found; and it not being expreſſly found that Mr. An- 
drew Corbet was within ſummons, and it being returned that 
he was out of ſummons, it could not be intended that- he was 
within ſummons ; but ſuppoſing it doubtful, there ought to be 
a new trial to aſcertain ſo material a fact; for had Mr. Corb? 
been found to have been out of ſummons, as he really was, 
there could not remain the leaſt doubt of its being a legal aſſem- 
bly. But beſides theſe reaſons, it was apprehended that this 
was an imperfect verdict, the jury not having found damages 
and coſts in purſuance of the ſtatute gth Ann. c. 20. and there- 
fore no judgment ought to have been given thereon, but a ve 
'facias de novo ſhould have been awarded, 


On 
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On the part of the defendant in error, it was ſaid, that the 
principal queſtion in this caſe was, Whether he was legally re- 
moved from his office of Alderman or not? And it was appre- 
tended, that he was not well removed, becauſe Mr. Lloyd, who 

ſided as Mayor at this aſſembly, was not a lawful Mayor ; 


-otation of the Aldermen in the enjoyment of this office; and 
introduced the direction, with the reaſons upon which ſuch 


« yiolably obſerved, it is ordained, that the ſenior Alderman, 


„Mayor; and ſo every other Alderman ſucceſſively, according 
« to their ſeniority, from time to time for ever.” And no- 
thing being found, or appearing by the verdict, ſufficient to diſ- 
penſe with, or deprive Mr, Kynafton of his right of ſucceſſion 


choice of Mr. Lloyd was a proceeding directly contrary to the ex- 
preſs words and direction of their charter, and conſequently void. 


follows that the aſſembly at which Mr. Kynaſfon was removed 
from his office of Alderman, was not a regular aſſembly; for to 
conſtitute a regular aſſembly, there ſhould be a legal Mayor to 
ſummon the members, and to preſide therein. As to the objection 
that Mr. Lloyd was Mayor de facto, and that ſuch an officer may act, 
or join in the doing of corporate acts; it may be anſwered and 
admitted to be true as to ſome particular acts of neceſſity, for 
the preſervation of the corporate, body; but that acts of vio- 
lence, and ſuch as are injurious to the right or property of 
another, were never allowed to be done by a mere officer 
& facto. That the amotion of Mr. EKynaſton was not any act 
of neceſſity, was plain; becauſe the preſervation of the cor- 
porate body did not depend upon it : And, that it was injurious 
to Mr. Kynafton, was as plain; becauſe he had been thereby 
deprived of an office which was his frechold. But, in caſe the 
Mayor de fafo had authority to preſide at an, aſſembly for the 
amotion of officers ; yet that this aſſembly was not regularly con- 
vened : For it was not held on any day appointed by the charter, 
or by uſage ; and therefore in ſuch caſe, all the members who 
conſtituted 


the defendant being, when Lloyd was choſen Mayor, the ſenior 
Alderman who had not exerciſed that office. That the charter, 
by which the corporation was governed, preſcribed a regular 


order and method was founded; viz. © That a due and i impat- 
« tial election may be for the future had, and for ever in- 


« who hath not exerciſed the office of Mayor, ſhall be choſen 


to the mayoralty of this borough, for the year 1732, the 


If this concluſion be juſt, that Mr. Lloyd was no legal Mayor, it 
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moſt dangerous conſequence, to permit the inferior officers to 


precluded from having his judgment, becauſe that was wholly 
founded upon the inſufficiency of the facts returned in excuſe by 


peremptory mandamus. 


the Court of King's Bench, ſhould be reverſed : And it wasfut- 


ſhould be remitted, . Wa 
of . 


Strarge's report of this caſe. 
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conſtituted the aſſembly, ought to have had due notice of ; it, 
according to reaſon and the uſage of the place; for otherwit, 
corporate acts might be done by the, majority of ſuch member 
as were aſſembled, not only againſt the intereſt, but even againſt 
the ſentiments of the corporate body ; and if one member could 
be omitted, or left unſummoned, ſo might others; and this 
would leave it in the power of a Mayor to have a meeting of 
his own friends only, and to do therein whatever he thought 
proper. In the preſent caſe, one of the Aldermen was not 
ſummoned, nor endeavoured to be ſummoned; and for any 
thing which appeared to the contrary, his ſingle negative, or 
the exerciſe of his right to adviſe and debate, might have turned 
the majority in favour of Mr. Kynafton ; and it would be of the 


ſummon, or omit to ſummon, as they ſhould think fit. The 
Mayor ſhould not only give orders, but ſhould ſee that thoſe 
orders were obeyed ; otherwiſe the neglect of the inferior officer, 
is the negle& of the Mayor. But it is objected, that be- 
cauſe ſome ſmall damages were neglected to be found by the ver- 
dict, no judgment can be entered for the coſts; and if no judg- 
ment for coſts can be given, there can be no judgment at all, 
If, however, the defendant in error cannot, by reaſon of this 
omiſſion, have any judgment for his coſts, he muſt ſubmit to 
the loſs of them; but it was hoped, that he ſhould not be 


the corporation for their not reſtoring him; and upon which 
inſufficiency, the Court of King's Bench had always n: 


AFTER hearing counſel on his writ of error, and the Judge 
(who attended according to order) having delivered their unani- 
mous opinion touching certain points of law to them propoſed; j 
it was ORDERED and ADJUDGED, that the judgment given i 


ther ORDERED, that the ſaid Court ſhould award a venire facs 
de novo, and proceed according to law; and that the rea 


* Theſe points 40 not appear upon the journal; but are ſtated in Sir J 
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Hugh Montgomery, Eſq; Plaintiff 


Charles Dempſey, Leſſee of 
the Reverend Charles Dodd, Defendant | 


r 


in Error. 


16th May, 1737. 


N the zd of March, 1732, the ſaid Charles Dodd was col- 
lated to the vicarage of the united pariſhes of Drumleaſe 
and Kilarga, in the county of Leitrim, by the Biſhop of Nilmore, 
the patron ; William Hanſard, the former Vicar, being removed 
to other livings. On the 15th of the ſame month he was 
inducted, and on the 18th read his aſſent and conſent. 


Soon after his induction, Mr. Dodd found the glebe lands of 
the ſaid united pariſhes in the poſſeſſion of the plaintiff in error; 
and therefore, in Trinity term, 1733, he, by the ſaid Charles 
Dempſey his leſſee, brought his ejectment againſt Montgomery 
in the Court of Exchequer in Ireland, for recovery of the ſaid 


glebe lands; to which he appeared, and pleaded the general 
iſſue, not guilty. 


On the 4th of Auguſt, 1733, this ejectment came on to be 
tried at the Aſſizes, when the ſaid Charles Dempſey, to ſhew the 
lad Charles Dodd, his leflor, to be legal Incumbent of the 
laid united pariſhes, proved his collation and induction, his 
reading his aſſent and conſent ; and that the lands, for which 
the ejectment was brought, were the glebe lands of the ſaid 


Montgomery and his counſel; and the jury, after a very full 
hearing, brought in their verdict in favour of the ſaid Charles 
Dempſey. | | 


the ſaid Dempſey, as leſſee of the ſaid Charles Dodd, to entitle 
| im to recover the ſaid glebe lands, muſt ſhew that the ſaid 
Charles Dodd, his leflor, had taken the oaths and' received the 
lcrament, as directed by an act made in Ireland in the ſecond 
Jear of the reign of Queen Ann, entitled, An act againſt the 

Var. IV. 4 C further 
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parſhes, and which were admitted ſo to be by the ſaid Hugh 


But the ſaid Hugh Montgomery's counſel then inſiſted, that 
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furtber growth of popery ; and tho' Dempſey was prepared to 
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w—  iſhew, that the ſaid Charles. Dodd had taken the oaths ang 


gomery's counſel, fayed to be ſpoken to before the Judges, upon 
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received the ſacrament; yet the Court being of opinion, that 
the act only required perſons in civil and military employments, 
and not perſons in eccleſiaſtical offices, to qualify themſelves 
as thereby directed; that point was, at the requeſt of Mont. 


their return to Dublin. 


Accordingly the point ſo ſaved, being afterwards fully ſpoken 
to before the Judges by Montgomery's counſel, the ſame wa 
over-ruled. Whereupon a bill of exceptions was tendered, 
ſetting forth, that upon the trial of the iſ ue joined as aforeſaid, 
the ſaid Charles Dempſe y, to maintain and prove the aforeſaid 
iſſue, gave in evidence to the jury, that the town and lands of 
Killany, Kinaragh, Conegbill and Geſtenagb were part and parcel 
of the glebe of the ſaid pariſh chufches of Drumleaſe and 
Kilarga z and that the Biſhop of Kilmore, to whom the adyoy- 
ſons of the vicarage of the ſaid churches belong, on the zd af 
March, 1732, collated the faid Charles Dodd to the faid yicar- 
age, which was then vacant; and that the ſaid Charles Dodd, 
by virtue of the ſaid collation, was inducted and put into pol- 
ſeſſion of the ſaid vicarage on the 15th of March, 1732, and 
that the ſaid Charles Dodd, on Sunday the 18th of March, 1732, 
in both the ſaid pariſh churches, before the congregations then 
and there aſſembled, read the declaration of his aſſent and 
conſent, according to the form of the ftatute' ih that caſe made 
and provided. Upon which, the counſel for the ſaid Hugh 
Montgomery upon the aid trial, inſiſted for matter in law, that 
the ſaid Charles Dempſey, upon the ſaid trial, ought to have 
given in evidence to maintain his ſaid iſſue, that the ſaid Carli 
Dodd, his leſſor, after his collation to the faid vicarage, bat 
taken the ſeveral oaths, and publicly made and repeated the 
declaration appointed or required to be taken, made and ſub- 
ſcribed within the kingdom of Ireland, and that he had {ub- 
{ſcribed his name to the ſaid oaths and declaration: And further 
inſiſted, that the ſaid Charles Dempſey, to maintain the faid 
iſſue, ought to have given in evidence upon the faid trial, that 
the ſaid Charles Dodd had received the ſacrament of the Lords 

Supper, according to the uſage of the church of Ireland, in 


ſome public church upon a SORE: immediately after me 
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ſervice and ſermon, according to the ſtatute in that caſe made 
and provided. — But notwithſtanding which, the J udges declar- 
ed to the jury, that the ſaid Charles Dempſey was 'not obliged 
to give in evidence to the jury, that the faid Charles Dodd had 
taken the oaths aforefaid, or made or repeated the declaration 
aforeſaid; or ſubſcribed his name to the ſaid oaths and declara- 


form aforeſaid ; and upon which the jury brought in their ver- 
dict for the ſaid Charles Dempſey : And therefore, and becauſe 
the Judges had not declared it for law to the jury, that the ſaid 
Hugh Montgomery was not guilty of the treſpaſs aforeſaid, in the 
declaration aforeſaid mentioned ; and for that the matters in the 
faid bill of exceptions mentioned, did not. appear upon the 
record of the ſaid verdict, the ſaid Hugh Montgomery had put 
ſuch his exceptions into writing. 


By this bill of exceptions, the defendant in error was delay- 
ed near a whole year; but on arguing the ſame in the Court 
of Exchequer, in Eaſter term, 1734, judgment was given for 
the ſaid Charles Dempſey : Whereupon the plaintiff in error, 
for further delay, brought his writ of error from the ſaid judg- 


another year's delay, the judgment was, in Trinity term, 1735, 
affirmed. 


And now, as his laſt reſource, Mr. Montgomery brought a 
writ of error in Parliament ; in ſupport whereof it was faid, 
that by an act paſſed in Ireland, 29 Eliz. it was, inter alia, 
enacted, that all and every perſon and perſons, that at any 
time thereafter ſhould be preferred, promoted or collated to 
any archbiſhoprick, biſhoprick, or to any other ſpiritual or 
eccleſiaſtical benefice, promotion, dignity, office, or miniſtry in 


biſhoprick, biſhoprick, promotion, dignity, miniſtry, office, or 
ſervice, ſhould make, take and receive the oath of ſupremacy, 
| which is therein ſet forth, before ſuch perſon as ſhould have 

authority to admit any ſuch perſon to ſuch office, miniſtry, or 
lervice ; or elſe before ſuch perſon or perſons, as by her Ma- 
Kkſty, her heirs and ſucceſſors, by commiſſion under the Great 
deal of England, or Ireland, or by the Lord Deputy, or other 


governor 


tion, or that he had received the facrament in manner and 


ment, returnable into the Exchequer Chamber; where, after 


that kingdom, before he or they ſhould take upon him or 
them to receive, uſe, exerciſe, ſupply, or occupy any ſuch arch- 


T. Parker. 
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governor or governors of Ireland, by letters patent to be made 
by his or their warrant under the Great Seal of that kingdom, 
ſhould be named, aſſigned, or appointed to miniſter the ſaid 
oath. That by an act of Parliament made in England, ze jpy. 
liam and Mary, it was enacted, that ſo much of the iq 
former act, as related only to the taking of the ſaid oath of 
ſupremacy, ſhould be repealed ; and that inſtead of the ſaid oath, 
all perſons that ſhould, after the 1ſt day of March then next 
enſuing, be admitted into any office or employment, eccleſiaſti. 
cal or civil, or come into any capacity, in reſpect or by reaſon 
whereof, they ſhould have been obliged to take the ſaid abro- 
gated oath in the ſaid former act mentioned, ſhould take the 
oaths and make and ſubſcribe the declaration by this act appoint- 
ed, in ſuch manner, at ſuch times, and before ſuch perſons, as 
they ſhould or ought to have taken the ſaid former oath, by 
virtue of the ſaid former act, as if the ſame had not been abro. 
gated as aforeſard. — That it was therefore incumbent upon 
the ſaid Char/es Dodd, the leſſor of the plaintiff, to have fir 
taken the ſaid oaths and ſubſcribed the ſaid declaration, as 4 


previous condition, and a neceſſary qualification; without which, 


he could have no right or title to the ſaid glebe lands, or any 
power to demiſe the ſame; and the plaintiff ought to have 
proved upon the trial, that his leſſor had taken the oaths and 
ſubſcribed the declaration, as by law required. For it would 
be a precedent of the moſt dangerous tendency in Jreland, it, 
by any other conſtruction than: what the expreſs words of theſe 
ſtatutes plainly import, eccleſiaſtical perſons ſhould, upon their 
reſpective promotions, be diſpenſed with, or exempted from 
giving the aforeſaid teſt and neceſſary aſſurances of their fidelity 
and allegiance to his Majeſty and his government : And the 
miſchief would be equally great, if they ſhould not be oblige 
to prove their having done ſo; it being a matter reſting entirely 
within their own knowledge, and what thoſe who conteſt their 
Tight to the poſſeſſion of their livings, are ignorant of; and 
therefore, the proof of the want of ſuch neceſſary qualifications; 
ought not to be thrown upon them. For all which reaſons i. 
was hoped, that the judgments in Ireland would be reverſed; 


and that judgment would be given for the ſaid Hugh Mou. 


gomery, with coſts. 


Fot 
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For the defendant in error it was ſaid, that there could be 
no doubt, but that the lands in queſtion were the glebe lands 
belonging to the vicarage, and that they did not belong to the 
plaintiff in error : There was likewiſe no queſtion, but that the 
Biſhop of Kilmore was patron. of the vicarage ; that as ſuch, he 
preſented Mr. Dodd thereto, and that the ſame was then vacant: 
Nor was there any diſpute touching Dodd's being duly collated 
to, and inducted into this living; that he duly read his aſſent 
and conſent, and that he was ſtill in poſſeſſion, and officiated as 
vicar thereof. The ſingle point ſaved at the trial was, whether 


act 20 Ann, againſt the further growth of popery ? Or, if it 
was, whether the plaintiff was obliged, upon the trial, to ſhew 
that his leſſor had taken the oaths and received the ſacrament, 
according to the directions of that ſtatute ? | | 


As to the firſt part of this queſtion, it was inſiſted, that a 
clergyman's living is not an office civil or military, within this 
ſtatute; for tho' the ſtation of a clergyman may, in contra- 
diſtinction to a military employment, be called a civil one; 
yet his living could not be comprehended within the meaning 
of the act, ſo as to be called a civil office; for no ſpiritual pro- 
motion can be comprehended within the words civil or military ; 
and if it had been meant to have included ſpiritual promotions 
within this act, they would have been expreſſly mentioned in 
it, as they are in ſeveral other ſtatutes, which comprehend 
offices eccleſiaſtical, civil and military. The civil magiſtrate 
was not intended to include the eccleſiaſtical office ; but the 
offices intended by the ſtatute are ſuch, as immediately flow 
from the grant of the Crown, and are public truſts for the 
advancement of juſtice and defence of the realm, and not ſpi- 
ritual promotions. — And as to the ſecond part of the queſtion, 
it was apprehended, that even if eccleſiaſtical promotions had 
been included in this act, yet the deſendant in error was under 
no neceiiity, upon the trial of the ejectment, to have proved 
that his leſſor had complied with the directions of the act; 
becauſe the leaſe, on which this ejectment was brought, was 
made the gth of April, 1733, within leſs than a month after 
induction, which was on the 15th of March preceding, and 
this induction was the act which gave the leſſor a right to the 
7: -F0:L. . 4 D -  glebe; 


]. Strange, 
N. Fazaker- 


ly. 


a clergyman's living is an office civil or military, within the 


20d. 
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glebe; whereas the ſtatute gave him three months after induc. 
tion, to take the oaths and receive the ſacrament. Beſides, 
the only iſſue before the jury was, whether Charles Dodd, at 
the time of making the leaſe, could give the leſſee ſuch a right, 
as would entitle him to enter; for if his right of entry was 
then good, no ſubſequent act or neglect of his leſſor could 
hinder him from recovering: The defendant, however, was 
ready to have proved his leſſor's having taken the oaths and 
received the ſacrament; but the Court would not permit kim 
to do it, as being unneceſlary. . 


But the counſel for the plaintiff in error, finding that the 
ſtatute 2? Ann (which was the only one inſiſted on at the trial, 
and upon the argument in the Court of Exchequer, and par- 
ticularly mentioned in the bill of exceptions) would not ſerve 
their purpoſe ; did, in the Exchequer Chamber inſiſt, that by 
the ſtatute 3 and 4 William and Mary, Mr. Dodd muſt have 
taken the oaths before he could receive, uſe or exerciſe his 
promotion. — This, however, was a queſtion never made before 
the Court which firit tried the cauſe, and therefore ought not 
to be made afterwards ; beſides, by this ſtatute, the oath of 
ſupremacy mentioned in the ſtatute 1® E/is. is aboliſhed, and 
other oaths are therein ſubſtituted in the room of that; and in 
fact the defendarit, in making out the title of Mr. Dodd his 
leſſor upon the trial, did ſhew, under the hand and ſeal of the 
Biſhop of the dioceſe, that he had taken the oaths purſuant to 
this ſtatute of PVilliam and Mary; and thoſe inſtruments were 
given in evidence upon the trial, and were peruſed by Mont- 
gomery's counſel. But upon the argument in the Exchequer 
Chamber, the Lord Chancellor and Chief Juſtices were of 
opinion, that on the bill of exceptions no ſtatute could be inſiſt- 
ed upon but that of 29 Ann, it being the only ſtatute therein 
mentioned, upon which there was but one fingle point to be 
conſidered ; and that the words of the bill of exceptions, ** that 
«© the ſaid Charles Dodd, poſt collationem, ſhould have taken the 
% oaths,” could not mean or intend the ſtatute of 3 and 4 Wil. 
liam and Mary, which being grounded on the ſtatute 1“ Eli. 
requires the oaths to be taken before collation ; and that even 
in this ſtatute of William and Mary, there is no mention made 
of any penalties, diſabilities or forfeitures, upon the neglect of F 

N * ; taking 
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taking the oaths thereby preſcribed. It was therefore hoped, 
that the judgment would be affirmed, with exemplary coſts. 


AFTER hearing counſel on this writ of error, and the excep- 
tions ſtated in the bill of exceptions appearing to be grounded 
on the act of parliament made in Ireland in the ſecond year of 
the reign of Queen Ann, entitled, An act againſt the further 
„growth of popery:“ It was ORDERED and ADJUDGED, that 
the judgment given in the Exchequer Chamber, affirming the 
judgment of the Court of Exchequer, ſhould be affirmed ; and 
that the tranfcript of the record ſhould be remitted, to the end 
execution might be had thereupon, as if no ſuch writ of error 


rb, that the plaintiff in error ſhould pay to the defendant in 


error, 200/. for his coſts ſuſtained, by reaſon of the bringing 
the ſaid writ of error. 


The Governor and Company of the 
Bank of England, and Others, 


Katherine N orice, Widow, and Others, Reſpondents. 


2; EA fer Age 
UMPHRY Morice, the reſpondent 


years before his death, carried on a very extenſive trade 


Indies, and other places. 


On the 16th of November, 1731, the ſaid Humphry Morice 
lied, having made his will, and appointed the reſpondent 
Katherine Morice, his widow, ſole executrix thereof, who, 
bon after his death, proved the ſame. 


Mr. Marice, at his death, left effects of great value in 7a 
a, and other parts of the Wef? Indies and places abroad to 
Mich he traded, and many ſhips on the fea bound for Africa 

— 


and 


had been brought into the Houſe: And it was further oRDER<" 
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's huſband, for many Forreſterz 19. 
3 Wms. 402. 


note. 


% a merchant, to the coaſt of Africa and all the Britiſb plan- n 
tations in America, and alſo to Holland, Ruſſia and the Eaſi — 
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conſiderable perſonal. eſtate, particularly 3099“ a 15 
de dts 
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but notwithſtanding this large eſtate, he left iy many 
due to creditors in England, beſides ſuch as were due to'his 
creditors abroad, that all his eſtate and effects in England, and 
thoſe which there were any hopes of recorering from abroad, 
proved deficient to fatisfy his debts. ods a; e 
4+ wot e ee 
For Mr. Morice, as afterwards pense was, at 10 death 
indebted in 16,0007. upon ſpecialties in England, and in up. 
Wards of 130,000/. on ſimple contract; and amongſt. his fim- 
ple contract debts, there was due from him on the 15th of 
December, 1731, to the reſpondents Ann, Judith and Elizabets, 
his three daughters by his firſt wife, being truſt money ef 
theirs in his hands, for principal and intereſt, 27, 376 l. 11s 94. 
— There was alſo due to the reſpondents Sir Thomas Lee' 
children, for principal and intereſt to the ſame time, 93700 
85. 94. — To the reſpondent Ann Sandes; for principal and 
Intereſt,” 4648/7; 65. gd. — And to the reſpondents John, Clax- 
ton and his wife and ſon, for principal and intereſt, 16,767 f. 3: 
amounting together to 59,108 /, 105. 3d. the principal of al 
which ſums were truſt monies of the ſaid ſeveral reſpondents in 
1 hands. 


Mr. „ was Arete indebted to the reſpondent An 
; altace, on account of truſt ſtocks and monies of hers with 
which he , had been entruſted, in 500 J. Eaft India ſtock, 8640 
95. 8d. South. fes ſtock, 3191. 135. South-ſea annuity ſtock, 
1047. 10s. 2d. paid him in caſh, and in 16/7. 15s. 79. div 
dends received by him, and unaccounted for at his deceaſe, - 
The appellants the bank of England alſo claimed a debt due u 
them by ſimple contract, of 29,0007. and upwards. — Mr. Mr 
rice was further indebted by ſimple contract, to the appelJan 
Fames. Henckell in 20891. 5s. — To Mary Glover and Hen) 
LVoght in 1440/7. — To William Snelgrave, ſor principal 40d 
intereſt, 1948/. STU James Pearce, for principal and inter. 
2115. — To Jeremiab Pearce, for principal and intereſt, 95 
ibs. — To John Dazg 1015/. 185, — To Toſeph Grove 4103 
| Gs. 54. amounting together to 13,6471. 57 5d. —To the 
appellants Theodoſia Crowley and "Foſe pb Gaſcoigne Night 4 


by imple contract, in 1 5071. 04. 5d. — To the appellants - 
e 
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ſums of money, amounting together to 6682 /. 175. $16; — 


and alſo to ſeveral others, who were no parties to any ſuit 
hitherto commenced, either in law or equity. 


Mr. Morice being thus indebted, and his creditors, upon his 
death, finding how greatly his debts exceeded his effects, they 
all of them (as it was natural for them to do) confidered of 
the moſt effectual and expeditious means to ſecute themſelves ; 
and accordingly, bills in equity and actions at law to a great 
number, were brought againſt the reſpondent Katherine Morice, 
the teſtator's executrix. | 


The firſt of thoſe ſuits was a bill filed on the 15th of Decem- 
ber, 1731, by the reſpondents Ann, Judith and Eligabeth Mo- 
rice, the teſtator's ſaid three daughters by his firſt wife, Sir 
Thomas Lee and his children Thomas, William and Ann Lee, 
John Claxton, Eſq; and Sarah his wife, and Brown Claxton, 
Eſq; and Ann Sandes, widow, againſt the reſpondent Katherine, 
as executrix of her ſaid late huſband ; ſetting forth, amongſt 
other things, —That John Brown, merchant, by his will, dated 
the 4th of October, 1720, gave to the ſaid Humphry Morice 
16,5007. in truſt for his five daughters, (of whom the ſaid Arn, 
Juditßh and Elizabeth were the only ſurvivors) to be paid in 
manner in the bill ſtated; and oo“. in truſt for the Clax- 
ton's, as therein mentioned; and 10, ooo /. in truſt for the Lee's 
as therein mentioned; and gave to the faid Ann Sandes 3oool. 
and after ſome other legacies, made Mr. Morice reſiduary lega- 
tee and fole executor of his ſaid will: The bill then ſtated 
what had been paid off in part, and what remained due to the 
ſeveral parties ; and that no part of the truſt money due to his 


due, to the time of his death; and having in their ſaid bill 
ſpecified the particular ſums which were due to each of them 
eipettively from the teſtator at his death for principal and 
intereſt, and from thence to the time of filing their ſaid bill, 
mounting in the whole to the ſaid ſum of 58,168/. 104. 3d. 
icy prayed a decree for payment of the ſame. | 

Vor. IV. 4 E To 


To the other reſpondents in ſeveral conſiderable ſums of money, 


, Uughters had been paid, but that Mr. Morice had duly paid 
the intereſt of the other remaining truſt money as it became 
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o this bill the reſpondent Katberine put in her anſwer; 
and ſtated) what appeared upon inſpection of her huſbang; 
accounts and papers, arid ſet forth a copy of ſuch of them 33 
were required; and further diſcloſed the uncertainty of her 
teſtator's aſſets, and the true account of his debts by ſpetialty 
and ſimple contract then come to her knowledge; and ſaid ſle 
could not admit aſſets to anſwer, the plaintiff s demands, but was 
willing to adminiſter her teſtator's eſtate in a dye. courſe of 
adininiftration; as far as his aſſets would extend; and bod 
the, whole to the zndgment of the Curt. 1 hint 24 po 


ib Dat. 


n the 2 25th of January. 17 31, this cauſe was heard before 
" Honour the Maſter of the Rolls, upon bill and anſwer only; 
when it was, amongſt other things, decreed, that the reſpondent 
Katherine ſhould, out of the aſſets of her ſaid huſband, pay the 
ſaid ſeveral ſums demanded by the plaintiffs bill, in a courſe of 
adminiſtration ; 3 and for that pur oſe, that ſhe ſhould account 
for the perſonal eſtate of her ET Cad, which had or ſhould 
come to her hands, and that ſubſequent intereſt ſhould be 
carried on for. the ſeveral. principal ſums mentioned in the 
decree, from the time of filing the bill, till the faid accounts 
ſhould be taken; and for the taking whereof all proper ditec- 


tions were n. 


Ter 


This derpes Was afterwards | inrolled, and the 3 
Katberine ſerved with a writ of execution of it; and having 
then got in more effects of the teſtator's than were ſufficient to 
pay off the ſpecialties, the did, in obedience to, and in part 
performance of the ſaid decree, pay out of her huſband's aſſets 
10,1117, to the ſaid Ann and Judith Morice, who were then 
of age, in ſatisfaction of ** of what was ſo decreed to he due 
to them. 


On the 16th of December, 17 TR the reſpondent. Ann Color: | 
wife of Thomas Colemore, by her next friend, exhibited her bill 
againſt the reſpondent Katherine, as executrix of her late | huſband; 
ſetting forth, amongſt other things, that ſeveral quantities. of 

South -ſea- ſtock, South- -ſea annuities and Eaft-India ſtock. were 
transferred, and ſeveral ſums of money. paid to.the aid Humplin | 
Morice, i in truſt for her ſeparate-uſe, and,upon ſuch truſts; as therein 


mentioned, excluſive of her ſaid huſband ; and that a great pat 
4 thereof 


antes in hrifament; 


_ remained due * ve 852 Hg, . Soutb-fea ſtock, 3 1910. 


a5. out eſen annuities; | 500. Haf- Iudia ſtolc, 161. 11. 5d. 


2 for dividends thereof, together with what other dividends 
were due thereon; and 1047. 105. 2 d. being money paid to the 


(id Humphry Morice, as in the ſaid bill ſpecified, with intereſt ; 


and therefore prayed, that the ſaid ſeveral! ſtocks,” or ſo wich 
thereof as remained in the name of the ſaid Humphry "Mor ice, 
in the books reſpectively belonging to the' fad Companies, 


might be transferred to truſtees, with the" dividends "thereof, 


upon the ſeveral truſts in the bill ſpecified? And as to ſo tuch 
as the ſaid Humphry. Morice had diſpoſed © of to, his own, proper 


X. 9 


uſe, that the reſpondent "Katherine mig ht be decreed, out of 


his aſſets, to make good the ſame with the dividends thereof 


and might alſo Pay 1 the aid ſum of 1041. 107. 2 2d. to truſtees, 


to be appointed in manner, in the bill mentioned ; and might 
pay to the ſaid Ann Colemore, the ſaid 160. I J. 7d. and all 


dividends of the ſaid ſtocks, and all intereſt on the faid I 94/ 27 


104. 2d. then or thereafter to become due to her. 


To this bill likewiſe, the reſpondent Katherine put in her 


anſwer agreeable to the truth of the caſe,” and: e the 
whole to the direction of the Court. t ba, 


— 


On the 2d of February, 1731, this cauſe of Colemore s was 
heard before his Honour the Maſter of the Rolls, on bill and 
anſwer; when an account was decreed to be taken of what was 
due to the ſaid Ann Colemore for the dividends of the ſtocks, 


and for the intereſt of the faid 104 J. 10s. 2 d. which the re- 


ſpondent Katherine was to pay her out of the aſſets of the ſaid 
Humphry Morice, in a due courſe of adminiſtration 3 and the 
relpondent Katherine was in like manner, out of the ſaid aſſets, 


to purchaſe 862 J. 3s. 6d. South-ſea ſtock, and 3191. 136. 


Saut he ſea annuities, and lay out 104“. 105. 2 d. in the purchaſe 
of Suth-ſea annuities, and transfer the ſame to truſtees to be 


approved of by the Maſter, for the benefit of the plaintiff Ann 


Colemore, upon the truſts therein ſpecifed: And the Matter \ was 


to examine and certify, whether the ſaid 5007. 'Eaft-India ſtock 


remained” in the ſaid Humphry Morice's name unaltered at his 
death; and all further directions touching the ſame were re- 
ſerved, till the Maſter ſhould have made his report; and the 
ipondent Katherine was likewiſe, in that cauſe, decreed to 


account 


201 


8 


153. 
Aon | 
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— account for the perſonal eſtate of her ſaid late huſband, come 
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Morice's name unaltered at his deceaſe; and that the half yer; 
"dividend due thereon at Chriftmas then laſt, being 200. wy 


to the ſaid Ann Colemore, for the dividends of the ſeveral ſtocks 


to her hands; and ſeveral other directions were given touthing 


the ſame. | 


The Maſter, in purſuance of this laſt decree, made his report, 
dated the 8th of February, 1731 ; and thereby certified, thy 
the ſaid g00 J. Eaſt-India ſtock, remained in the ſaid Humphry 


unreceived ; and that he had taken an account of what was due 


mentioned in the decree at Midſummer, 1730, and fince then 
become due; and alſo for the intereſt of the ſaid 104, 103 
2d. which dividends and intereſt amounted in the whole to 47} 
75. 6d. | 


On the ꝗth of the ſame month, this cauſe came on again to be 
heard upon the Maſter's report ; when the Court decreed the 
reſpondent Katherine to transfer the ſaid 500 J. Eaſt-India ſtock, 
to truſtees for the ſaid Ann Colemore, to be approved of by the 
Maſter ; and that the reſpondent Katherine ſhould pay her the 
ſaid 47 J. 75s. 6d. and alſo the ſaid half year's dividend, out of 


the teſtator's aſſets, in a courſe of adminiſtration. 


The Maſter, by a ſubſequent report of the 26th of February, 
1731, approved of the reſpondents Stephen Ram and [ſac 
Milner, to be truſtees for the ſaid Ann Colemore. And the de- 
cree, orders and reports in Colemore's cauſe, being duly inrolled, 
the reſpondent Katherine, in obedience thereto, on the 27th of 
April, 1731, transferred the ſaid 5oo/. Eaſt-India ſtock to the 
ſaid Ram and Milner, and paid the ſaid Ann Colemore the 
dividend due at Michaelmas then laſt, and alſo the ſaid 47/ 
75. 6d. = 


On the 28th of December, 1731, the appellants, the Governor 
and Company of the Bank of England, ſued out a ſpecial latitat 
from the Court of King's Bench, againſt the reſpondent Kolbe. 
rine, returnable the 24th -of Fanuary then next, being the firlt 
day of Hilary term, for recovery of their demands out of Mf. 
Morice's aſſets ; which was ſerved upon Mrs. Morice on the zoth 
of the ſame December. And on the 15th of January following, 
William Snelgrave, James Pearce and John Dogg, three * 

| 0 


Caſes in Parltament. 


of the appellants, and Feremiah Pearce fince deceaſed, and re- 
preſented by the appellant James Pearce, and who were all 
_ contract creditors, ſeverally ſued out capias's by original, 

1 the Court of King's Bench; each of them teſted the 29th 
y November, 1731, and returnable the firſt return of Hilary 
term then next, againſt the reſpondent Katherine, for ſatisfac- 
tion of their debts: All which writs were ſerved upon her 
attorney, on the 19th of the ſame January; who agreed to 
accept the ſame as good ſervice upon the reſpondent Katherine, 
and undertook to appear thereto. On the 18th of the ſame 
month of January, the appellant James Hencke!l ſued out 
2 common capias in the Court of Common Pleas, againſt 
the reſpondent Katherine, teſted the ſame 29th of Novem- 
ber, 1731, and returnable the firſt return of the then next 


her on the ſame day: And in Hilary term, 1731, Joſeph Grove, 
fince deceaſed, and repreſented by the appellant Elizabeth Grove, 


Crowley and Nightingale, ſued out their writs, againſt the re- 
ſpondent Katherine, returnable at ſome of the returns in that 
term, which were never formally ſeryed upon her; but on 
being acquainted therewith, ſhe ordered her attorney to file 
common bail. 


In the ſame term, the be Meal, Victorin, Hayſora, 
Jobn and Bearcroſt Berdoe, Greaves, Hardwell, Rutland, God- 
frey, North, Jobn Fell the elder, and John Fell the younger, 
with ſeveral other creditors, filed their bill in Chancery, againſt 
the reſpondent Katherine ; for ſatisfaction of their demands out 
of her teſtator's aſſets, and to ſubje& his real eſtate to the pay- 
ment of his debts, according to the directions of his will. So 
that, by the firſt term after her huſband's death, ſhe had ſuits 


commenced againſt her in law and equity, to the amount of 
190,000 /. 


Mrs. Morice appeared to all theſe actions, and alſo to ſeveral 
other actions which had been brought againſt her by others of 
the creditors, upon the return of the ſeveral writs ; and declara- 
tions having been delivered, and rules to plead given, ſhe was 
under very great difficulties how to plead to theſe actions, ſo as 
© prevent any hazard of being charged out of her own eſtate ; 
Vor. IV. ” » ls the 


Hilary term, for recovery of his debt; which was ſerved upon 


and the appellants Glover and Vogbt, and the other appellants 
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the decrees obtained againſt her not being pleadable at law. - She 
was therefore adviſed, ,as the moſt ſafe way, to plead to all the 
ſeveral actions, by way of ſpecial plene adminiftravit, that there 
were ſuch and ſuch ſpecialties; and that ſhe had not in her 
hands, at the time of the ſeveral actions brought, aſſets beyond 
I000/. and immediately to file her bill in Chancery, ſtating the 
whole circumſtances of her caſe; and praying the directions, 
indemnity and protection of that Court. ' | 


This plea running to a very great length, being above 250 
ſheets of paper, and it being neceſſary to put in the fame ple 
to every one of the actions, it was impoſſible for the reſpondent 
Katherine to get theſe pleas ready prepared and ingroſſed, in 
order to be delivered within the time limited by the common 
rules of the Court, which is but four days after the declaration 
delivered; and therefore, on the 27th of January, 1731, ſhe 
moved the Court of Common Pleas, in the action wherein the 
appellant Henckell was plaintiff, for enlarging the time to plead, 
upon an affidavit, ſtating the number of actions, and that her 
teſtator's affairs were, on his death, found involved in the 
greateſt diſorder and confuſion, inſomuch that ſhe had not been 
able to ſettle or reduce the ſame to any certainty, either as to 
his debts, or the natures and kinds thereof, or what the amount 
of his effects would be; and that there had already appeared 
debts to greatly more than 100,000/7. which his aſſets then come 
to her hands would fall ſhort of. And upon this motion, the 
Court gave her a week's time to plead. And in the ſeveral other 
actions, wherein the appellants Snelgrave, James Pearce and 
Fobn Dagg, and the ſaid Jeremiah Pearce, were plaintiffs, the 
reſpondent Katherine had the like time given her to plead, as 
in Henckell's action; but ſhe was to plead iſſuably, and accept 
notice of trial in that term: And in two other of the actions, 
wherein the Governor and Company of the Bank of England 
and Thomas Groſſe were plaintiffs, the reſpondent likewiſe had 
time to plead on the ſame terms; but in theſe two laſt men- 
tioned actions, ſhe was, by conſent, not to confeſs judgment in 
that or any other Court, for any demand of the ſame or the like 
kind, with the plaintiffs in thoſe actions. 


On the 6th of F ebruary, 1731, the reſpondent Katherine 
pleaded to all the faid ſeveral actions, bonds and ſpecialties 


owing 


Cafes in Parlfamtiit” 


owing by her teſtator, to the amount of 15,0007. and that ſhe 
had only 10007. aſſets to pay: And upon this plea, the plaintiffs 

in the ſaid actions, except the Bank, took judgment out of 
afſets, when they ſhould come to her hands; and all the appel- 

lants who took ſuch judgments; ſigned their interlocutory 
judgments, as of Hilary term, 1731, except Crowley and Nigh- 

tingale, who did not ſign their judgments till Trinity term, 

1732, and White and Maſſey, who did not fign their judgments 

till Hilary term, 1733+ 


The appellant Hencke/l, on the 7th of February, 1731, took 
judgment of affets guando acciderint, which was then ſigned 
and entered up; and the gth of the fame month, a writ 
of inquiry of damages was executed, upon which the jury 
found 2089/7. 5 5. damages and coſts ; and on the 16th, judg- 


ſame day. 


All the other appellants, except the Bank, took the like 
judgments out of the aſſets de futuro; and Mrs, Morice, at their 
requeſt, and after Henckell's having executed his ſaid writ of 
inquiry, v/Z. on the 11th of February, 1731, to fave the eſtate 
the expence of executing writs of inquiry, and on an agree- 
ment, that matters ſhould ſtand in all reſpects the ſame as if a 


appellants ſhould be in the fame condition as Henchell; con- 
feſſed damages to the ſaid other appellants. But none of the 
appellants, except Henckell, ſigned their judgments of aſſets 
quando acciderint, till after the 18th of April, 1732, except 


Glover and Vogbt; and they did not ſign theirs till the 8th: of 
March, 1731. £ 23 


The Bank refuſing to take judgment of aſſets quando accide- 
ul, replied to Mrs. Morice's plea, and went to trial; and by 
that means, their judgment was laſt of all, being of Hilary 


IM, 1735. 


Plaintiffs, was heard on the 24th of Fuly, 1734 ; when Mr. Mo- 


by his will: And it was referred to the Maſter, to take an 
account 


ment was given for the appellant Henckell for 21351. for da- 
mages and coſts; which judgment was figned and entered the 


writ of inquiry had been executed, and that the ſaid other 


The cauſe in Chancery, wherein Feale and others were 


lee s real eſtate was declared to be well ſubjected to his debts, 


£95 
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— account of the demands of the plaintiffs in that cauſe ; and an 


1737+ 


— account was decreed of the teſtator's perſonal aſſets, and of the 


they had refuſed to let her transfer, and for general relief. — 


the ſecond decree upon the Maſter's report, in Colemore's cauſe, 
and the ſubſequent report in purſuance of that decree, and the 


1 
a — 


rents and profits of his real eſtate; and in caſe of a deficiency, 
his real eſtate was directed to be ſold for payment of his debts, 
and the reſpondent. Katherine was ordered to adminiſter the 
aſſets in a courſe of adminiſtration ; and all uſual directions were 
given for taking the ſaid accounts. 885 


On the 8th of February, 1731, the reſpondent Katherine 
exhibited her bill in the Court of Chancery, againſt the ſever; 
creditors. by decrees and judgments, ſtating the ſeveral matters 
already mentioned; and praying, that all proceedings at law againſt 
her might be ſtayed by injunction, and for a diſcovery of the 
reality of the ſaid creditors demands; and that an account of her 
teſtator's aſſets might be taken, under the directions of the 
Court, and that the ſame might be adminiſtered, as far as they 
would extend in a due courſe of adminiftration ; regard being 
had to the nature and ſuperiority of the creditors demands, and 
that ſhe might be protected and indemnified in paying a due 
obedience to the ſaid decrees ; and likewiſe praying, that the 
Bank might admit her to transfer and diſpoſe of the ſaid 3000, 
Bank-ſtock of her teſtator's, which ſtood in his name, and which 


And, on the 7th of May, 1734, the reſpondent Katherine filed 
her bill of revivor and ſupplemental bill, in order to revive the 
ſaid ſuit againſt the repreſentatives of the parties who had died 
after filing her original bill; and by way of ſupplement, ſtated 


obedience ſhe had paid thereto, as before ſtated ; and alſo the 
ſubſequent proceedings on the ſaid actions at law, which had 
been had ſince the filing her original bill. 


To this bill, the ſeveral defendants put in their reſpectin 
anſwers; and all the appellants, by their anſwers, thought pv 
per to inſiſt, that the ſaid two decrees were fraudulent, and 
obtained by colluſion ; and therefore the appellants, the judg- 
ment creditors, inſiſted they ought not to be reſtrained from 
proceeding at law, for recovery of their reſpective demand 
azainſt the reſpondent Katherine; and that ſhe had brovgi 
theſe difficulties upon herſelf, and that there was no foundatiol 


Caſes in Parliament, 
for a Court of Equity to interpoſe to the prejudice of thoſe who 
had obtained judgments at law; and were equally fair and 


reſpondent Katherine had contrived to give an undue pre- 
ſerence; and they alſo infiſted, that their judgments ought to 
be preferred to the ſaid two decrees, and be firſt fatisficd out of 
the teſtator's aſſets, in regard a decree in a Court of Equity, 
was not equal to a judgment at law. The appellants, Ben- 
amin MWeale, and his co-appellants, inſiſted on a diſtribution of 
the teſtator's aſſets equally amongſt all the creditors, who were 
of equal degree at the teſtator's death, as far as the ſame 
would go. 


The Bank, by their anſwer, further inſiſted to retain the 
zool. Bank- ſtock, that ſtood in the name of the ſaid Humphry 
Morice at his death, towards ſatisfaction of their debt. 
And the reſpondents, the creditors under the two firſt decrees, 
inſiſted, that they were fairly obtained, and denied all fraud and 
colluſion, and that the ſeveral demands thereby eſtabliſhed were 
juſt; and that the ſaid decrees, being prior to any other decree, 
or judgment, obtained againſt the reſpondent Katherine, (except 
a judgment obtained by one Mr. Maynard, in the juſtice of 
which all parties acquieſced) ; their demands under thoſe de- 
crees, ought to be paid prior to any of the appellants demands. 


The reſpondent Katherine, purſuant to ſeveral orders made 


- in her cauſe, paid into the Bank the ſums due to the ſeveral 
* creditors who had obtained judgments againſt her, amounting to 
the 14,7841. 5. 3d. Whereupon, the injunction which had been 
the before granted, was continued till the hearing of the cauſe; 
hal but the plaintiffs in thoſe actions were to be at liberty to 


proceed on their judgments, ſo far as to make the reſpondent 
Katherine perſonally liable in point of law; but not to take 
out execution, without leave of the Court of Chancery. And 
accordingly, all the judgment creditors got de vaſtavits returned 
againſt the reſpondent Katherine; ſhe not being able to juſtify 
bericif at law under the ſaid feyeral decrees. 


| Witneſſes having been examined, and publication paſſed in 
the re!pondent Katherine's cauſe; the ſame came on to be heard 
before his Honour the Matter of the Rolls, on the iſt of Auguſt, 
ei. . . 48 17353 


koneſt creditors with thoſe to whom, as they alledged, the 
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17353 Who, after a hearing of ſix days, decreed; „that the judg. 
4-5 ment ereditors, and the reſt of the creditors of the ſaid Hum. 
a e pbry Morice, ſhould. be injoined from proceeding at law againſt 
the reſpondent Katherine, for ſo much of his aſſets as Was re. 
covered by the decrees of the 25th of January, and the 2d and 
gth of February, 1731.3, and the defendants, the Bank of Eng. 

land, were allo ordered to permit the reſpondent Katherine to 

transfer the 3000/7. Bank ſtock, ſtanding in the name of the 

ſaid Humphry Morice, which was to be conſidered as his aflets, 
and ſeveral directions were given for carrying this n into 


execution. 1 | | 5005 of 1 leni 


But all the preſent en appealed from this tents 5 
the Lord Chancellor Us albot ; and the cauſe coming on to; be 
heard on ſuch appeal, his Lordſhip, on the 6th of November, 
1730, after a molt deliberate hearing of ſeven days continuance, 
ordered and decreed, that it ſhould be referred to the Maſter, to 
take an account of what was due to the ſeveral creditors of the 

| faid Humphry Morice by decrees and judgments, on their ſaid 
decrees and judgments ; and alſo of what was due to the other. 
creditors of the ſaid Humphry Morice, who had not obtained 
decrees or Judgments ; ; but in taking the account of what wa 
due to the reſpondents Ann, and Judith Morice, under the 
decree f the 2 5th of January, 17313 the Maſter was to 
enquite What was reaſonable to be allowed to their, father the 
| ſaid Humphry Morice, for their maintenance, from the time 
1 they reſpectively attained the age of 21, till the time of his 
i Zug! death, and to deduct the ſame out of what ſhould be found due 
1! vt ito them: And the Maſter was alſo to take an account of the 
perfonal eſtate of the ſaid Humphry Morice, which had come 
to the hands of the reſpondent Katherine, or any other for her 
1 uſe aud the fame, together with what ſhould be received by 
ii her; of any other perſon ſor her uſe, was decreed to be applied, 
i in'the-firſt place, to pay what ſhould be found due to the ſeveral | 
| plaitififfs; under the ſaid decree of the 25th of January, 17315 F 
i aud then to pay what ſhould be found due to the plaintiffs u under 
q the decrees of the 24 and gth of February, 1731, according to 
il thoſe decrees; and his Lordſhip declared, that the 5000. Fol. 
. Indid ſtock, mentioned i in the ſaid decrees of the 2d and th of 
FebFutry, 1731, and the dividends received for the ſame ino 


che death of the ſaid Humpbry Morice, ought not to be an 
05 dere 
A 
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ſdered as any part of his affets, -he being only a truſtee thereof: 

and it was further ordered, that after payment of what” ſhould 

he found due on the ſaid decrees, the reſidue bf the ſaid teſta- 8 
tor's aſſets ſhould be applied in payment of the ſeveral judg- 
ments, and of What was due on the decree in the cauſe, Where- 
in the ſaid Weule and others were plaintiffs, according to their 
teſpective priorities z and if any thing ſhould remain, then in 
payment of the other creditors of the ſaid Humphry Morice, in 
2 courſe of adminiſtration; and the defendants, the Bank of 
England, were decreed to permit the reſpondent Katherine to 
transfer the 3000/7. Bank-ſtock ſtanding in their books in her 
teſtator's name, which was to be conſidered as his aſſots, and 
the dividends thereof due and to grow due, were to be laid out 
in South-ſea annuities in the name of the Accountant-general, 
ſubje& to further order; and it was ordered, that the money 
which had been paid into the Bank by the ſaid ebenen 
ſhould' be laid out in South-ſea annuities in the name of the 
Accountant-general, ſubject to further order; and the feveral, 
defendants who' had obtained judgments at law, or who, had 
not as yet obtained any judgment or decree, were igjoined from 
proceeding at law againſt the reſpondent Katherine, for recovery: 
of the debts to them reſpectively due from, the id Humpbry 
Morice ; and all parties were at liberty to apply t to the Court 
for further directions, and were to be paid their coſts, to be 
taxed by 1 Maſter, out of the teſtator $ perſonal cſtate,, a x 
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who inſiſted, that their demands were before, and at the death 
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Ait againſt the reſpondent Ka Fo Wh for 38,993 . 1 N | 


Lquity from ers ty out execution on the ſaid pts n 


ſo 
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of Humphry Morice, legal demands, and Ear Ws the 


and not having, by any act of theirs, forfeited ot abuſed their. 
lepal remedy, they ought not to be reſtrained. by. 2 Court of 


From this decree, four ſeveral appeals were brought: The J. Strange. 
rſt by the Governor and Company of the, Bank of England J. Paunce- 


tort. 
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* ſo doing. That by this decree of the 6th of November, 1736 


W the appellants were not only reſtrained from going on at law, 


but muſt alſo wait for ſatisfaction until all the ſeveral accounts 
thereby directed were fully ſettled, which, in the preſent caſe, 
there was very little proſpect would ever be done; nor was 
there any proſpect of there being any thing remaining for the 
judgment creditors, after the decree creditors were ſatisfied their 
principal and intereſt. And ſhould it once be eſtabliſhed as 3 
rule in a Court of Equity (which it was apprehended was never 
till now attempted) that a voluntary decree, ſubmitted to by 
an executor in favour of ſome of the creditors of the teſtator, 
ſhould be a ſufficient ground to draw all the other creditors 
into equity, and prevent their going to law ;- the plain and 
natural conſequence would be, that ſuch other creditors could 
never be ſure of obtaining ſatisfaction for their demands in x 
legal way; but would be in danger of being involved in tedious 
and expenſive ſuits, as the appellants had been in the preſent 
caſe. And for this reaſon, bills filed by executors to have the 
aſſets brought into and diſtributed by a Court of Equity, have 
been diſcountenanced ; tho' not done with a deſign to fayour 


any of the creditors, or prefer them to the others. That the 


decrees of the 25th of January and 2d of February, 1731, 
were ſubmitted to by the reſpondent Katherine, with an appa- 
rent intent to apply all the aſſets in fatisfying the plaintiffs in 
thoſe ſuits, to the entire excluſion of the reſt of the teſtator's 
creditors. But it was conceived, that a Court of Equity ought 
not to give any aſſiſtance or protection to the reſpondent a- 
therine, contrary to that known maxim, that equality is equity ; 


much leſs did the merit ſuch affiftance, having, by her anſwers 


in thoſe ſuits, admitted more money to be due than really was 
ſo; and having put in a falſe plea to the appellants action at 
law, and alſo ſubmitted to the decree of the 2d of Februar), 
1731, after ſhe had conſented not to acknowledge any judg- 
ment in the Court of King's Bench, or any other Court, for 2 
demand of the like kind with the appellants ; as the demands 


of the decree creditors were, being all upon ſimple contract. 


That decrees in equity, eſpecially thoſe obtained only upon the 
admiſſion of executors, and without any manner of proof, ought 


Not to be eſteemed equal to judgments obtained at law; and 


much lefs when ſuch decrees were obtained for greater ſums 
5 than 
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than were really due, as in the preſent caſe; and particularly "I. [| 
as to the demands of the reſpondents Ann, Judith and Elia 
ti Morice, which, by the decree of the 25th of January, 

1731, were aſcertained at 27, 3764. 1 15. 5d. which far exceeded 
the monies really due to them ; and ſtill leſs were the plaintiffs 
in that decree, entitled to intereſt at 5/. per cent. for the prin- 
cipal ſums admitted by the reſpondent Katherine to be due to 
them, as it muſt ſwallow up all the teſtator's aſſets. That 
ſuppoſing (but not admitting) there was any foundation for 
an executrix, who finds judgments and decrees againſt her 
teſtator in his life-time, to come into a Court of Equity for 
directions in the application of his aſſets ; yet an executrix, not 
left under that difficulty, but who had voluntarily brought it 
upon herſelf, was not equally the obje& of relief in a Court of 
Equity, That the judgment obtained by the appellants, ought 
to have been decreed to have been paid, not only before any of 
the demands of the reſpondents under the ſaid voluntary decrees, 
but even before ſuch of the reſpondents as had obtained judg- 
ment againſt the reſpondent Katherine ; becauſe the appellants 
judgment upon the falſification of her plea, attached upon all 
the afſets received by her before the 6th of February, 1731. 
Whereas the judgments of aſſets in futuro, taken againſt her 
by the other reſpondents, could only affect the aſſets which ſhe 
received after that time. That the 3000 J. Bank- ſtock, for 
which Humphry Morice had credit in the appellant's books at 
the time of his death, and the dividends due thereon, was the 
only ſecurity which the appellants had for their demands, 
amounting to 28,993. 85. 1d. and therefore it ſeemed contrary 


to equity to take from them that ſecurity, till their demands 
were ſatisfied. 


As to the objection, that the reſpondent Katherine could not 
at law plead the two decrees obtained againſt her, and that there- 
tore it was highly reaſonable ſhe ſhould be protected in a Court 
of Equity in paying obedience to ſuch decrees; which ſhe 
could not, if ſhe was obliged at law to ratify the demands of 
the appellants and the other judgment creditors : It was anſwer— 
ed, that thoſe two decrees were obtained with her privity and 
conſent ; that ſhe put in her anſwer to both the bills, without 
being ſerved with any ſubpœna to appear; and that ſhe con- 
lented to the hearing of both thoſe cauſes, without being ſerved 

Vo L. IV. 4 H with 
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— with a ſubpœna to hear judgment: And if ſhe afterwards met 

LL with any difficulties in the diſpoſal of her huſband's aſſete, thay 

were brought upon her by her own voluntary act only; ang 

the creditors at law ought not to ſuffer on her account. 

And as to another objection, that executors at law have 2 

| right to prefer one creditor before another, by giving judgment to 
one creditor, and pleading that judgment at law againſt another 
creditor ; and that there is the fame reaſon, that an executor 
may ſubmit to a decree in equity, and thereby prefer a creditor, 
as that an executor may give the like preference by confeſſins 
a judgment: It may be anſwered, that altho' confeſling judg- 
ment has been allowed at law, yet it never was Couttenanced 
in a Court of Equity; and the reaſon why an executor his that 

| liberty at law, is in order to defend himſelf againſt other actions 
which might be brought againſt him, where the aſſets are 
not - ſufficient to pay all the creditors : And therefore, if an 
executor is ſued by two creditors on fimple contract, each for 
1007. and has only 1001. affets ; it is abſolutely neceſſary for 
him to confeſs judgment to one, in order to plead that judg⸗ 
ment againſt the other; becauſe at law he cannot plead an action 
brought againſt him for a debt on ſimple contract, to another 
action for a debt of an equal nature: And for this reaſon only 
it is, that the law allows of an executor's confeſſing à judg- 
ment. But in the preſent caſe, the reſpondent Katherine ſub- 
mitted to the two decrees, with a view only to prefer them, 
and not by way of defence to the actions brought againſt her 
at law; becauſe it was well known, that thoſe decrees could 
not be pleaded at law; and upon that head of equity, her 
preſent bill was framed. Beſides, if an executor is entitled to 
prefer a creditor, by ſubmitting to a decree in his favour, the 
| fame rule ought to be obſerved as to decrees obtained upon the 
executor's admiſſion of more money than is really due, a8 is 
obſerved at law upon confeſſing a judgment for a falſe debt. 
At law, if judgment is confeſſed, and afterwards pleaded to af 
action brought at the ſuit of another creditor, and upon a repli- 
cation per fraudem, that the judgment was confeſſed for more 
money (tho' ever fo ſmall) than was really due; the executor, 
for his falſe plea, muſt ſatisfy the whole of ſuch 'creditor's de- 


mand, whether he has aſſets or not. And in this caſe, the p!® 
| 01 
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of the executrix had been abundantly falſiied by the verdict 
obtained by the appellants. That the appellants had always 


been willing to waive any advantage they might have by their 


verdict, in order to an equal diſtribution of the aſſets, between 
all the ſimple eontract creditors, whether by judgment, decree, 
or otherwiſe ; and were {till willing to come into any.meaſure 


for ſharing the common calamity: But they conceived it to be very 


hard, that the relations of Mr, Morice ſhould, by the aſſiſtance of 
the executrix, divide the whole aſſets, and receive their full prin- 
cipal, with intereſt, at $54. per cent. which would {till be run- 


ning on during the whole progreſs of the account directed by 
the decree z it being evidently for the advantage of the decree. 
creditors to obſtruct and delay, as much as poſſible, the taking 
of ſuch account, they being, in the mean time, to receive ſo 


high an intereſt as 5. per cent. for their whole demands. 


contended, that all the aſſets of the teſtator were legal aſſets, 
decrees as equal to judgments. That the appellants having 


Court of Equity, it ſeemed contrary to the fundamental 
principles of ſuch a Court, to take the benefit of the law from 
thoſe, who had in no reſpect acted againſt conſcience ; who had 
at leaſt as much equity to be paid, as the other creditors could 
pretend to; and had beſides the law on their fide: And there 
vas no precedent to be found, where ſuch. creditors have been 
njoined from proceeding on their judgments, in favour of others 
who had obtained decrees ; tho' the caſe mult very frequently 
have happened. That ſuch a precedent, if eſtabliſhed, would 
put an end to the juriſdiction of the common law over legal 
allets, which was a very large branch of property, and draw the 
whole diſtribution of them into Courts of Equity; which 
would be ſo far from promoting. juſtice and convenience,” that 
it would expoſe the creditors of every teſtator or inteſtate, to 
Steat vexation in recovering their debts, and give cue executor 
or adminiſtrator new means of partiality and fraud. For the 
whole account of aſſets muſt be taken in equity; no perſon 
un be paid till that is done, and the demands of all the cre- 


ditors 


The three other appeals were brought by different ſets of 
judgment creditors ; and in ſupport of the ſecond appeal it was 


in the diſtribution of which, the law has never - conſidered 


obtained a priority at law, and wanting no aſſiſtance from a 
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ditors adjuſted; the whole coſts of the litigation muſt come 
out of the eſtate, by which the aſſets will be conſiderably leſſen. 
ed; and where there are many creditors, the executor, in con. 
junction with any one of them, may avoid paying the reſt, or 
coming to any diſtribution for ſeveral years, which it will always 
be his intereſt to do. That bills brought by executors or admi. 
niſtrators, to bring in all the creditors to accept of an equa] 
diſtribution, even before they have commenced any ſuit, bare 
always been rejected; and yet, in the preſent caſe,” the bill was 
brought to protect the executrix, in a preference ſhe had giyen 
to ſome of the creditors, and to ſupport an unequal diſtribution 
of the aſſets; which was productive of much greater hardſhip, 
and liable to much greater frauds, than bills to eſtabliſh an 
equality. If a creditor by judgment obtains part of his ſatis. 
faction out of legal aſſets, Courts of Equity will not permit 
him to have any part of the equitable aſſets, without putting 
all the creditors upon an equal foot: But in this caſe, the 
creditor at law is reſtrained from taking any part of the legal 
aſſets, till the creditor, who ſues in Equity, is paid the whole; 
which is inverting the rule of equality, and taking away the 
benefit of the law from the appellants, in order to give all the 
aſſets to the reſpondents. That as there was no precedent of 
the like kind, this was a very unfavourable caſe to make the 
firſt precedent in: For the executrix, in this caſe, lay under 
no difficulties, but what ſhe had voluntarily brought herſelf 
into; it being apparent, that all the proceedings in equity were 
by conſent, and in concert between her and the reſpondents, 
who ſued her there; and that a ſcheme was contrived between 
them to give this preference, and to diſappoint the appellants 
and the other creditors of their juſt debts; and that without 
her conſent, it would have been impoſſible to have obtained 
decrees againſt her, which could have put her under any dif- 

ficulty. That while the was carrying on this partial and col- 

luſive ſcheme, to exhauſt all the aſſets in favour of a few, ſle 

delayed the appellants in their proceedings, and obtained time 
to plead, which would not have been granted, if this parti 

contrivance had been known: And if ever equity interpoſed in 

caſes of this nature, it ought to be, where an executrix acts 

fairly and impartially, and deſires to do equal juſtice to al; 

and not in a caſe contrived on purpoſe to prefer ſome favourite 

creditors, and ſtrip the reſt of their whole demands. But 

3 
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But it is objected, that an executor may, at law, prefer Which 
creditor he pleaſes, by confeſſing a judgment to one, and plead- 
ing it to the demand of the other; and therefore, why may 


not the ſame preference be given in equity? —— This is allow- 
ed at law, merely for the ſafety of the executor, that he may 
defend himſelf from being made liable to more judgments 
than he has aſſets to anſwer; but there is no inſtance where 
this legal privilege has. been encouraged or aided in equity. 
At law there is ſome neceſſity for it, becauſe the executrix 
can plead judgments only, and not any ſuits which are com- 
menced in which judgments are not obtained, which may be 
inſiſted upon in equity; but Mrs. Morice purpoſely avoided it 
in this caſe, tho' ſhe put in her anſwers after the appellants 
ations were commenced : And by permitting the legal'privi- 
lege of making a preference, to be made uſe of in Courts of 
Equity, more frequent opportunities would be given to make 
unfair and unequal diſtributions of aſſets; at times too, when 
the ſame end could not be attained at law; and in caſes, where 
there could be no neceflity for it; which would be adding 
greatly to the hardſhip of creditors, who are already tov much 
at the mercy of executors. If at law an executor confefles a 
judgment for more than is due, the' for ever fo ſmall a ſum, 
it is a devaſtavit; and he cannot protect himſelf, or cover the 
aſſets of his teſtator by a judgment ſo confeſſed. In the preſent 
cale, the executrix had manifeſtly ſubmitted to a decree for 
more than was due; for ſhe ought to have craved am allowance 
for the maintenance of the reſpondents Ann and Judith Morice, 
after they attained 21; and if ſhe had inſiſted upon this allow- 
ance, which the Court declared ought, in juſtice, to have 
been made, it muſt have been referred to a Maſter to take an 
account of what ſhould be deducted for ſuch maintenance; in 
which caſe, the reſpondents Ann and Judith could not have 
had a final decree, prior, in point of time, to the judgments 
obtained by theſe appellants ; and therefore this priority was 
entirely owing to the executrix's fraudulently ſubmitting to 
pay more than was due to them. If then this is to be compared 
to the caſe of preference at law, that rule of law ought ſtrictly 
to prevail; and the decree being for more than was juſtly due, 
ought not to ſtand in the appellants way, but ought to be con- 
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— ſidered as taking place only, from the time it was abet 


1737. 


Lord Chancellor. 5\intieby 


2 
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But further ; it was giant that the exccutrix/had; in 
many other particulars, ſubmitted to pay more than' was: due; 
for, in the caſe of fo deficient an eſtate, ſhe ought; to hay 
inſiſted upon an allowance for the maintenance of the 
dents Ann, Fudith and Elizabeth Morice, from the death of 
Mr. Brown, under whoſe will they claimed the ſums decreed 
to them, who died in 1720; and ſhe ought not to have ſub. 
mitted to pay any intereſt for their legacies under his will; 
eſpecially, not at the rate of 5 /. per cent. from his death, to the 
time of pronouncing the decree; there being no proof, that her 
teſtator made intereſt of the money at that rate; and it being 
certain, that after his death ſhe did not make ſuch intereſt. 
Neither ought any intereſt to have been allowed ſubſequent to 
the decrees, and much leſs at the rate of 5 . per cent. for by 
theſe means, the parties who had obtained decrees, were gainen 
by a common calamity; and, during this long litigation, had 


got higher intereſt for their money, than they could have made 


any where elſe. The allowance of intereſt is diſcretionary in 
a Court of Equity, and it is ſcarce. ever allowed in the cafe of 2 
deficient eſtate ; and if the executrix had diſcloſed her'teſtator's 
affairs, and that ſhe could not ſafely pay the money decreed, 
without bringing all the creditors before the Court, it was 
apprehended, the Court would not have decreed any ſubſequent 


intereſt ;- and eſpecially, as the only argument by which the 


decree creditors claimed to be firſt paid, was by comparing 
decrees to judgments, and inſiſting that both ought to be put 
exactly upon the ſame footing; and yet judgments carry no 
intereſt from the times they are ſigned, tho' obtained for debts 
payable with intereſt. And while the other creditors loſt/above 
100,000/. by which many of them were almoſt undone; it 
feemed very inequitable, that a few ſhould not only receive 
their whole demands, but likewiſe be allowed intereſt at the 
rate of 51. per cent. during a litigation of extraordinary length, 
and occaſioned by a ſcheme concerted with the executrix, 10 
prefer them in a way hitherto unattempted. 


., On 
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On behalf of the third ſet of appellants it was argued, that 


the adminiſtration of aſſets by executors, is a known part of the 


1737 
— 


common law; and that there was no inſtance where Courts of ]. Floyer. 
Equity have interpoſed to ſubvert that courſe and method of H. Bankes. 


paying creditors, which the common law has eftabliſhed. - But 
it was conceived, that the preſent decree complained of did 
ſubvert the legal method and courſe of adminiſtration, and 
countenanced executors, by colluſive proceedings in equity, 
to give a preference to ſome favourite creditors, and to ſubject 
others, ſeeking remedy in that ſhort and eaſy method which 
the law preſcribes, to great and expenſive delays and difficul- 
ties, without any act or default of their own. That there was 
apprehended to be no precedent, where a Court of Equity 
has interpoſed by decree, to injoin à fair and honeſt creditor 
from proceeding at law againſt an executor, to recover his juſt 
debt: The law which makes executors liable, having in all 
caſes, where the wiſdom of the law has thought it juſt, pro- 
vided for their defence; unleſs where by their own wilful 
default or negligence, they forfeit that defence and protection 
which the law affords them. That if the reſpondent Mrs. Mo- 
rice was under any difficulties in her adminiſtration of the 
teſtator's aſſets, it did not ariſe ſo much from any defect in the 
law, as 'from her own haſty and precipitate proceedings in the 
cauſes in the Court of Chancery ; which plainly appeared to 
have been calculated, to give an undue preference to ſome of 
her huſband's relations and friends. That inconveniencies or 
difficulties, attending executors in the adminiſtration of aſſets, 
was no reaſon for the interpoſition of Courts of Equity, which 
tho' of high, yet are of limited authority; and there are many 
inſtances, where it has been thought proper for the Legiſlature 
to interpoſe, and ſeveral others yet remain, which a Court of 
Equity never did relieve againſt. That the decree of the 
25th of Fanuary, 1731, to which a preference was given by 
the decree complained of, appeared even by that decree to be 
wrong; and was conceived to be ſo in particulars of greater 
conſequence, than what were taken notice of by the preſent 
Lecree; and therefore it ought not to have had any aid from 
the Court, or to have been carried into execution by any new 
deere, till it had been ſet right by rehearing or appeal, accord- 
ing to the known Practice of the Court; and as the preſent 


decree 
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— decree had reduced or varied the rights of the parties, which 


1737. 


C. Clarke. 


W. Monk. 


argument on this caſe, Jide Forrefler's R- 9: p. 224. 


had been preciſely ſettled by the former decree, It was appre. 
hended, that two inconſiſtent decrees were now ſubſiſting, 
touching thoſe demands. That in the caſe of equitable allets, 
Courts of Equity always decree an equal diſtribution amongſt 
the creditors, without regard to priority; and it was conceived, 
that to decree a priority upon legal aſſets, and in favour of thoſe 
who had originally no lien in law upon thoſe aſſets, as in the 
preſent caſe, was not only to innovate upon the law, but con- 
trary to the known and allowed maxim in Courts. of Equity, 
that equality is equity. 


And in ſupport of the fourth appeal, it was ads that at the 


teſtator's death, all the creditors ſtood in the ſame degree, as to 


their ſeveral demands upon his eſtate, not one of them having, 
at that time, any priority of claim upon the aſſets which he 


left; and as it was agreed on all hands, that his debts were near 


100,000/. more than his effects would anſwer, it ſeemed highly 
reaſonable, that the loſs ſhould fall equally on all the creditors, 
in proportion to their debts; and not that a few ſhould receive 
their whole demands, and the reſt loſe the whole, which, accord- 
ing to the preſent decree, would be the caſe. That the ancient 
practice of Courts of Equity, was agreeable to what was now 
deſired; and bills of conformity, as they were called, were 
allowed of, to compel creditors in caſes of this kind, to con- 
form all to one rule, and receive a rateable or proportionable 
ſatisfaction for their ſeveral debts, where the aſſets would not 
extend to make full ſatisfaction. That in the preſent unfor- 
tunate caſe, ſome of the appellants, on the 23d of Fanuary, 
1731, and before any decree or judgment was obtained by any 
of the parties, filed a bill in the Court of Chancery on behalf 
of themſelves and the reſt of the creditors of More ; praying, 
that they might all be paid in proportion, out of the aſſets, 
and that no one creditor, or ſet of creditors, might be preferred 
before the reſt; but a demurrer. was allowed to that bill, 2 
improper ; the practice of Courts of Equity not having of late 
years encouraged ſuch bills, * That Mrs. Morice the EXECUtris 


N 


1 


* The reaſon for this alteration in practice, is given by Lord Talbot in bi 
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by her bill in this cauſe, fought to protect herſelf by the decree 1 
of a Court of Equity, in what ſhe had done contrary to all ns 
-ules of Equity; but this bill ought not to have been retained 

upon any other foundation, than in order to oblige her to con- 

form to thoſe rules: For an executrix, who ſees and knows that 

the fund for the payment of the teſtator's debts will be very 

deficient, and therefore gives a preference to ſome creditors to 

receive their whole demands, by which means others muſt loſe 

all their debts ; ſeems to have no right to aſk the aid of a Court 

of Equity, to protect her in ſuch manifeſt partiality. It was 

therefore prayed by all the appellants, that the decree of the 

6th of November, 1736, might be reverſed; and that all the 

| teſtator's creditors might be paid in proportion. 


To all this reaſoning, it was anſwered on behalf of the re- D. Ryder. 
ſpondent Katherine Morice, that a decree of a Court of Equity J. Browne. 
has always been conſidered as equal to a judgment, and if prior N. Fazaker- 
in point of time, is preferable in the courſe of payment; and 
as the executrix was bound to obey the decree, tho' at the ſame 
time ſhe could not plead it at law in juſtification of her obe- 
dience, it was but juſtice that the Court of Equity ſhould 
prote& her, and ſupport the authority of its own decrees. That 
the demands eſtabliſhed by the decrees, were originally of equal 
degree, and of equal juſtice with any of the appellants demands; 
but the decree creditors having, by their diligence and priority 
of ſuit, raiſed the nature of their demands to a ſuperior degree, 
the executrix was bound by the courſe of adminiſtration to give 
them a preference; and if a truſt creditor, whoſe remedy lies 
only in equity, ſhould not have the ſame advantage of his dili- 
gence of ſuit, and the priority of his decree, as a legal creditor 
would have from a prior judgment; or if the executor ſhould 
not be equally protected in the payment of a prior decree, as of 
a prior judgment; either the equity creditor, or the executor, 


or both, muſt be inevitably ruined in all caſes of a deficiency 
& aſſets. 


But it is objected, that the decrees which give the priority, 
were obtained by colluſion and undue preference; and that 
therefore, the executrix has no right in Equity, to be protected 
under thoſe decrees: And, the inſtances of colluſion and un- 


due preference inſiſted on by the appellants, are, that the de- 


Vor. IV. e mands 


. mand in thoſe bills were fictitious ; that the executtix anſwefeg 
— 


Jjuſtice of it ſupported by inconteſtible proof. Athly. That the 
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the bills, without the compulſion of procefs ; that the cauſe. 
were heard upon bill and anſwer ; and that the hearing was er. 
peditiouſly brought on by conſent. ud gi 


as 057 


In anſwer to this objection, and che mam on which, it 
was founded ; the executrix inſiſted, iſt. That the reality and, 
juſtice of the demands was eſtabliſhed beyond all doubt and, 
contradiction, nor did the appellants examine a ſingle witneſs 
to diſprove, or draw any ſuſpicion on them. a2dly. That it is 
far from being any miſbehaviour in an executor” to anſwer the 
demand of an honeſt ſuitor, either at law or in equity, with. 
out the compulſion of proceſs; and that the interval of time 
between filing the bills and the anſwers, being no leſs than about 
five weeks, ſhewed that there was room enough to have ferved 
the proceſs of the Court in all its forms. zdly. As to the 
hearing « of the cauſes upon bill and anſwer, it was impoſſible for 
the executrix to avoid it; for the plaintiffs having particularly 
charged in their bills all the circumſtances of their-deniand;; 
and all the facts which were neceſſary to entitle them 0 4 
decree ; ; and having interrogated the executrix in the ftrideſt 
manner to her knowledge, information and belief thereof 3 the 
could not, Without the guilt of perjury, avoid diſcloſing the 
whole truth of her knowledge, information and belief: And if 
from the fadts'ſhe'was ſo bound to diſcloſe, the Court thought 
there w was ſufficient ground for a decree, there was no foundation 
for callio og it a colluſive one. Beſides, the reſpondent had fo 
ſtrict a regard to truth, that the appellants had not been able to 
falſify her anfwer it in the moſt minute circumſtance; and as the 
law even allows an executor voluntarily to confeſs a judgment 
without the leaſt imputation of fraud, where the debt is re 
and juſt; ſo this caſe was much more favourable, where dhe 


anſwer, to the demand was ſolemnly put in upon oath, and the 


circumſtance of hearing the cauſes by conſent, had no "manner 
of influence upon the merits, nor was the executrix obliged h 
the rules of law or equity, to ſtand out the whole length of 
"a proceſs againſt ſuitors, eſpecially the firſt of all the fuitots 
to delay them to the laſt moment, in order” only that th 
— themſelves. might gain that very, preference which 


they complained of in the reſpondents; ; and the rather, as the 
execcutii 
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executrix. had in, every, inſtance, conſiſtent with her ſafety, 


teen in number, and each plea containing 2 50 ſheets, were put 
in within a third part of the time that was taken to put in her 
two anſwers; and, the damages were confeſſed, to fave the 
trouble and expence of writs'of inquiry; nor was there a ſingle 
inſtance of an affected ne on aber Ron throughout the whole 


proceedings. pang as 
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As to the ther arand of objection, that equality is the 
favourite rule of a Court of Equity; and that the executrix 
ought never to be protected in inclining more to one ſet of ere- 
ditors than another: It was anſwered, that this was an objec- 
tion rather to the law, than the juſtice of the decree ; for it is 
not in the power either of a Court of law or equity, to make 
an equality amongſt creditors who have claims upon legal allets, 


degree as the law has preſcribed ; and a preference muſt of 
neceſſity be made amongſt creditors, where the aſſets are not 
ſufficient to pay all of them their full demands. That if 5 
executrix had not in this caſe, tranſgreſſed the, rules of aw 
and equity concerning the adminiſtration. of aſſets it was 
hoped, ſhe ſhould not be puniſhed out of her own eſtate, | the 
being under an abſolute neceſſity of giving a preference, to. ſome 
of the creditors, in excluſion-of others; and the hardſhips x now 
complained of, muſt, from the nature, and, peceflity of the 
thing, either fall upon the preſent appellants or on other cre- 
ditors under circumſtances at leaſt equally favourable, : And, 
35 to the 30001. Bank- ſtock, ſtanding in the teſtator's 's name at 
the time of his death, it was apprehended, there, was no man- 
ner of foundation for the Bank to retain the ſame n 
Alan of her demands. 5.7 7; Ei. 1 
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For the reſpondents the Morice's and the *Lee's 8„ WhO — 
creditors under the decree of the 25th of January, 1731. 

was contended, that they had exhibited their bil againſt 0 
executrix for the recovery of their reſpective demands, before 
any action or ſvit had been commenced by the' appellants; and 
that they had obtained a decree, | before any of the appellants 
had obtained any decree or judgment; ; and thetefore,” though 
the demands of the appellants and Teſpondents' were LEY 


ayoided delay and litigation for her pleas at law, though four- 


which are a fund for the payment of demands in ſuch order and 


W. Hamil- 
ton. 


T. Clarke. 


— — 


A 


ney — 


| fied: For, wherever the effects of a teſtator are (as in the 
preſent caſe they confeſſedly were) not only aſſets in a Court of 


January, 1731, tho' antecedent to any other judgment or decree, 


of the reſpondents demands. 


and delay to that of another. 


having particularly ſtated in her anſwer, the evidence on which 


| pellants, by calling the juſtice of them in queſtion in the pre- 
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of an equal nature; yet the reſpondents, by ſuch their le 
diligence, had acquired a priority, and ought. to be firſt fata. 


Equity, but liable even at law to the payment of debts, in 
directing the adminiſtration of ſuch aſſets, thoſe creditors have 
always been ordered to be firſt ſatisfied, who obtained the fitſ 
decree or judgment. e 


It is however objected, I. That the decree of the 25th of 


was obtained by the colluſion of the executrix, in appearing 
voluntarily not only to anſwer the bill, but aſterwards to hea 
judgment in that cauſe. II. That this decree was obtained 
colluſively, becauſe it was founded only upon the admiſſion of 
the executrix, without any other proof of the reality and juſtice 


As to the firſt of theſe objections, it is obſervable, that the 
bill was filed on the 15th of December, 1731, and the anſwer 
was not put in till the 22d of January following; and the 
executrix appearing voluntarily to hear judgment, was what 
ſhe might juſtly do; for an executor has a right both at lay 
and in equity, to give expedition to the ſuit of one creditor, 
And as to the other objection, 
it was anſwered, that the admiſſion of an executrix in a'Court 
of Equity, is a ſtronger proof of the reality and juſtice of a 
plaintiff's demand, and a better foundation for a decree, than 
her confeſſion at law can be for a judgment; the one being 
verified by oath, and the other wanting that atteſtation : And 
yet, ſuch a judgment obtained at law would indiſputably have 
been a good one, unleſs it could have been proved fraudulent 
and colluſive for ſome other reaſon, than merely becauſe it wi 
founded upon the confeſſion of the executrix. But this decree 
was not founded upon the bare admiſſion of the executrix ; ihe 


tbe grounded ſuch admiſſion, by which the juſtice of the t- 
ſpondents demands appeared ; and ſubmitted the whole to the 
judgment of the Court upon that evidence. And tho' thele 
demands were originally decreed in that manner, yet the 2. 


.\ ſent 


rae inharllament. 373 | 


ſent cauſe, had, laid the reſpondents under the neceſſity of — 
provipg it beyond, contradictibn: And their. demands' had ac 2 c 


} Fr mY 


cordingly. been pronounced to be. juſt, by x ho "leſs than three 
decrees ; by the original decree of the 2 5th of Fanuary, 1731; 
by t the decrec in the preſent cauſe, which | Was made by his 
Honour the Maſter of the Rolls, after a hearing of K days; 

— at laſt, upon an appeal from that decree, by the decree 
which was pronounced by the Lord Chancellor, after a hearing 
of ſeven days continuance. It was therefore hoped, that this 


aſt decree Would be affirmed, and the ſeveral appeals ed 
with coſts. 


— — —— — — — — 


14; 2. 


And on behalf of the reſpondents, Colimore, &e. 
claimed under the decree of the 2d of February, 1731; it was 
ſad, that their bill in equity againſt the executrix, Was filed 
before any action was brought againſt her at law, and that the 
decree was obtained before any other of the creditors had got 
judgment at law, and therefore the demand under that decree 
ought to be ſatisfied before any ſubſequent. judgments; it being 
2 univerſal rule in the adminiſtration of legal aſſets, that: the 


creditor, who. anten the firſt decree, or fitſt judgment. ae = 'Y 


a ( 


who W. Hamil- 
ton. 
T. Clarke. 


ArrER Reue counſel on theſe KEPT For” fix TP pa a xl e 
days, it was ORDERED and ADJUDGED, that the decree, com- Jour. vol. 25. if 
phined of ſhould be affirmed, with this variation ; 3, vz. «c That he what . 
in taking the account of what is reſpectiyely due to the re- 1 
* {pondents, who v were plaintiffs in the cauſe wherein the degree | i 

10 the Court of Chancery, of the 2 5th day of January, 1731. 1 

„Was made, ſubſequent intereſt at the rate of 54, per, cent from i 
« * the time of filing the bill, ſhall not be allowed ; ;; but that 9 
Fe "the Maſter, of the ſaid Court of Chancery to hom the || 

account. in this cauſe ſtands referred, do inquire and certify, il 
0 « what intereſt or dividends the aſſets of the laid Humphry Mo- it 
ere, or any, part thereof, have produced ſince. the, fling of 9 

* the id, bill in that cauſe: And that after the ſaid Maſter l 

*: ſhall have made his report, the ſaid Court do give proper 1 
10 directions fon allowing and paying to the ſaid reſpondents, the | 
' Plaintiffs, in that cauſe, ſuch proportion of the intereſt and 
divigends, EN ag the principal demands of, thoſe reſpondents 

"Femaining. unſatisfied, bear: to the whole fund of the aſſets 
For. IV. EE D remaining 


Caſe 39. 


appellant, for an account and ſatisfaction thereof. 


Caſes in Parliament. 


ce remaining in the hands or poſſeſſion of the (aid Katberin, 

«« Morice, or in the ſaid Court of Chancery: And it js 1 
* ORDERED, that this direction ſhall not delay the payment of 
e the ſaid principal demands, together with the intereſt dye 
« for the ſame, before the filing of the bill in the ſaid cauſe, 
but the ſaid reſpondents are at liberty to apply to the Court 
« of Chancery, for the payment thereof reſpectively, as tha 
Court ſhall think juſt,” 


** 


Rees Griffith, 1 1 ys a 
Thomas Lewis, Eſqz f 5 Re ſpon — 


7th June, 1737. 


HE Dean and Chapter of Worceſter, being in right of 

their church ſeiſed in fee of the impropriate rectory, or 
parſonage of Old Radnor, and of all manner of tithes arifing 
and renewing yearly within the ſaid pariſh ; by indenture of 
leaſe under their common ſeal, dated the 25th of November, 
1723, demifed the ſame to the Moſt Noble James, Duke 
of Chandos, his executors, adminiſtrators and aſſigns, from the 
date of the ſaid leaſe, for 21 years, under the yearly rent therein 
mentioned. 


And, by indenture, dated the 15th of February, 1728, the 
Duke aſſigned the ſaid leaſe and premiſſes to the reſpondent, 
his executors, adminiſtrators and aſſigns, ſubject to the ſaid 
yearly rent; whereby the reſpondent became well entitled to all 
the tithes and duties arifing and growing within the ſaid rectory, 
and the titheable places thereof. a 


The appellant, after the faid. 15th of February, 8 oceu- 


| pied a meſſuage and lands within the faid pariſh, and particularly 


thirty acres of meadow and paſture ground; but neglecting to 


tithe the ſame, for the years 1729 and 1730, or to make the 


reſpondent any ſatisfaction for ſuch tithes; he, in Michaelmas 
term, 1730, filed his bill in the Court of Exchequer, again the 


To 


——_ ray Fw @w Oat 


Calles in Parliament. 


To this bill the appellant put in his anſwer ; and thereby 
aImitted it to be the general opinion of the country, that. the 
reſpondent was owner of the tithes ; ſaid, that he occupied one 
meſſuage, a ſmall garden, five acres of arable, four acres of 
paſture ground, and an acre and a half of meadow ; that as to 
the meadow, he was tenant at will at 1/. 6s. a year; and that 
it was, in the general opinion, tithe free, and never any tithe 
hay was paid for the ſame ; but, being only tenant at will, and 
the value of the tithe ſmall, and rather than give any colour 
for a ſuit, he ordered his ſervant, mowing-there in 1729, incaſe 
the reſpondent's agent demanded tithe hay, to ſet it out : That 
ſoon after, Henry Davies, the reſpondent's ſervant, who had 
been a tithe gatherer 30 years, being offered to have the hay 
tithed, anſwered, he never gathered tithe from thence and would 
not meddle with it, and they might carry it away ; whereupon 
the hay was carried home untithed. That in the year 1730, 
Edward Turner, the reſpondent's agent, came to the ſaid 
meadow and ſaw the hay tithed, and opened one of the cocks ; 
and imagining that no tithes were due, went away, and ſaid he 
would conſult Howell Lewis, the reſpondent's chief agent; 
and ſoon after returned, and ſaid, he would not meddle with it; 
whereupon the appellant carried it home: And that having 
grazed the ſaid meadow each year, till the middle of May, he 
had but little hay, and believed the tithe thereof was not worth 
above 1 s. 6d. each year; but knew not how the ſaid meadow 
became exempt from the payment of tithes. 
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Iſſue being joined, ſeveral witneſſes were examined, who 
proved the demand of tithe hay of the ſaid meadow, and that 
the appellant forbid the reſpondent to take the ſame; but no 
proof was given of the pretended exemption. 


On the 15th of November, 1733, the cauſe was heard before 
the Barons of the Exchequer ; who decreed, that the appellant 
ſhould account with and ſatisfy the reſpondent, for the value of 
the tithes of hay of the ſaid meadow, for the years 1729 and 
1730: And it was thereby referred to the Deputy Remem- 
brancer, to take ſuch account, and to make his report with, all 
convenient ſpeed ; and the cauſe was to continue in the paper 


of cauſes, | to be further heard upon coming in of the ſaid 
report. HIST 


In 


316 Tales in Parttament. 


—— In purſuance of this decree, the Deputy, on the zd of 

February, 1734, made his report; and thereby certified, that 
there was due to the reſpondent from the appellant, for the 
value of the tithe of hay of the ſaid meadow, for the years 1729 
and 1730, the ſum of gs. And the cauſe being heard upon 
this report, on the foth of the ſame month; the Court decreed, | 
that the report ſhould be confirmed, and that the appellant 
ſhould pay the reſpondent the ſaid 9s. reported due, together 
with the coſts of the ſuit, to be taxed; and which were after. 
wards taxed at the ſum of 51/7. 55s. 84. 6:24 


R. Paunce- The appellant, rather than ſatisfy this demand, appealed from 
wy | the decree ; inſiſting, that the bill being founded on a ſup- 
J. Griffith, k 6d: f 8 | | 

| poſed fraud in the appellant in concealing his tithes, and pray- 
ing a diſcovery and account of the tithes ſo ſuppoſed to be 
concealed ; and the appellant having, by his anſwer, denied 
any concealment ; the reſpondent, in order to entitle himſelf 
to any decree upon ſuch a bill, ought to have verified the 
allegations of it; but which he had not - attempted to do. 
That the appellant having ſtated the matter of fact, as to the 
tithe of the meadows, and denied all fraud; and as no fraud 
was attempted to be proved upon the commiſhon, or inſiſted 
on at the hearin g3 nothin 2 remained in, controverſy between 
the parties, or to be accounted for, but a demand of 34. or 45. 
for which the reſpondent might have had, and ought to have 
taken his remedy in a court of law; and not brought the appel- 
lant into a Court of Equity for a demand fo very inconſiderable, 
as to be beneath the dignity of the Court to take any notice of, 
But ſuppoſing the decree proper, there was not the leaſt colour 
to decree the appellant to account for the tithe hay of the 
year 1730, which he had actually ſet out, and which the reſpot- | 
dent's agent might have carried away, but would not meddle 
with; nor was there any evidence, that the hay in queſtion 
was worth gs. If, however, it really was worth that ſum 
the decreeing coſts, which amounted to 511. 5s. 8d. was ſurely 
a puniſhment more than equal to the appellant's crime in not 
paying 9s.; and eſpecially as he had ſworn in his anfw 
that the reſpondent never demanded ſatisfaction. Under theſe 
circumſtances, therefore, it was hoped, that the decree woul 
be reverſed, and the reſpondent's bill diſmiſſed with coſts. 7 


3 | | On 
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On the other ſide it was ſaid, that tithes in kind are due of —-— 
common right, and no preſumption from report only, ought «< EH 
to be of any weight to avoid a demand ſo founded; and tho' J. Strange: 
the appellant, by his anſwer, had ſet up a pretence of exemp- F. Lloyd. 
tion from tithes, yet he had given no proof of it; nor had he 


FE 


ſet up any modus or compoſition in lieu' of tithes. That it 
appeared clearly from the proceedings in the cauſe, that the 
appellant controverted the reſpondent's right to the tithes ; and 
therefore it was proper to ſue in a Court of Equity, in order to 
aſcertain and ſettle ſuch right. And that the appellant's anſwer, 
as to his not diſputing the reſpondent's right, was inconfiſtent 
with itſelf; for tho' he admitted, that he would have paid 
tithe for his hay, had he thought the reſpondent would have 
required it; yet he did not even fubmit, by his anſwer, to pay 


any tithe for the ſame, tho' the reſpondent had required it by 
his bill. 


ArTER hearing counſel on this appeal, it was ORDERED and 


Decrts 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decree wang 0: 
therein complained of, affirmed. P. 141. 
Comrade de Gols, Eſa; and John Read, Caſe 40. 
Gent. Aſſignees under a Commiſſion 


of Bankrupt awarded againſt N N 


Ward, — * — — J 


Philip Jones, Francis Pyle, E lizabeth? 
Rogers, Ralph Ward, Knox Ward, 
Clarencieux, and Elizabeth his W ife, Reſpondents. 
Thomas Mettleton, James Lamdborne. 
and George Wallis, e 


23d February, 1737. 


* HN Ward, being a cus. became indebted to ſeveral Forrefterz43. 


perſons in many large ſums of money; and having. com- 


Viner, vol. 7. 


p. 66. ca. 9. 
mitted ſeveral acts of bankruptcy, a commiſſion of bankruptcy 2 £4: ab. 97. 
Vor. IV. ca. 4. 
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AY cutes in Plrlſa nent} 
— iſſued againſt him on" the 2oth' of Myvenber, 1730 and "the 
Eu appellants being appointed aſſignees, the bankrupt's eſtat® 28d 

effects were aſſigned to them accordingly, and his creditors cali 


in and proved their debts under this nnn bo the 21 
of 59, O0 and patente as thang 


The bavkedpts with a view to 3 his ellos ens bi 
antditent. gd, to defraud: them of their juſt debts; did, about 
the year 172 5, purchaſe the office of Clarencieus King at Arms, 
in the name of his ſon, the reſpondent Knox Hard, for which 
he paid above 3000 J. He alſo purchaſed, in the name of the 
reſpondent Knox Ward, a meſſuage and premiſſes called Pimlico, 
in the pariſh of St. Martin in the Fields, in the county of Mid. 
dleſex; of one Michael Thompſon, for which he give 2000 / 
The bankrupt alſo, with the like view to defraud his er 
ditors, executed ſeveral fraudulent conveyances of his real and 
perſonal eſtate, without any real « or valuable rr what. 
ſoever. pm; * on dh bu 


By ml of the 2 5 Faw 26th of ä e 
ſaid John Ward, as well for the ſupport of the ſaid Knox 
Ward in the dignity of his ſaid office, as out of affection to his 
ſaid fon; conveyed and aſſigned to the reſpondents Philip Fones 
and Francis Pyle, ſevere] freehold eſtates therein mentioned, 
lying at Hornchurch, Chelmsford and Dagenham, in the county 
of Eſex; and all other his lands and tenements whatſoever in 
London and Weſtminſter, and in the ſaid county of Effex (except 
the farm called Hammond's Farm) and alſo the manor. of Mod 
wver/ion in the county of Suffo/z ; part for a term of oo yeats, 
and part for a term of 200 years; which premiſſes were of the 
yearly value of 2000/. And he alſo aſſigned to the reſpon- 
dents Jones and Pyle, ſeveral debts therein mentioned to be duc 
to him, amounting to 9, 75301. 145. 3d. in truſt to raiſe money 
for the payment of ſeveral debts and annuities therein men— 
tioned, and pretended to be due from the bankrupt; and 'after- 
wards, in truſt for the ſaid Knox Ward. 


And by indentures of the zd and 4th of December, 1725, he 
conveyed and aſſigned to John Kidgell and Branſon Oulſon, Han. 
mond's Farm in Hornchurch, (which was excepted out of the 


laſt m__ a leaſe of the rectory of Hackney in the county ol 
| 2 * ny 


Cates in Parliament. 
Middleſex, a leaſe of an houfe in Bearbinder-Lane, | London, a 


leaſe of ſix meſſuages in MWeſiminſter, and ſeyeral mortgages and 
debts. due to him, amounting to 10, 139 1. 105. 4. in truſt for 
the, payment of, ſeveral, fictitious debts therein mentioned; 


-emainder to the ſaid Knox Ward; with a, power reſeryed for 
the bankrupt, to charge the premifſes with the payment of any 
other of his debts : And it was covenanted, that all the premiſſes 
thereby conveyed” and aſſigned / ſhould, in the firſt place, be 


ſubject to indemnify the faid Kiagel and Oulſon, againſt what=-' 
ſoerer they. ſhould do about the execution of the truſts thereby 
repoſed in them, provided they did every ſuch act with the 


privity and direction of the faid Knox Ward in writing firſt had. 


The bankrupt, by other indentures of the 2d and zd of 
May, 1726, conveyed and aſſigned to the ſaid Kidgel/ and Owl+ 


ſen, for a term of 500 years, two houſes in Weymouth, three 


houſes and the reverſion of a houſe at Ryegate, Turner's: Hall 
and twelve houſes in Philpot-Lane and Smitby-Lane,, London, 
a leaſe of two acres of land in Havering, ten houſes in Brick- 
Lane, a houſe and two fields in Shark/ewell,' a moiety of nine- 
teen houſes in Longditch, five houſes in St. Sepulchre's, and 
one in | Clement's-L,ane, London, two turnpikes on ' Hertford 
river, ſeveral policies of aſſurance for lives, and ſeveral debts 
due to him to the amount of 42,000/.; in truſt for the payment 
of the ſame annuities and debts, pretended to be provided for 
by the aforeſaid deeds of the 25th and 26th of Auguſt, 1 7253 
and afterwards, in truſt for the reſpondent Knox Ward, and his 
heirs for ever : With a proviſo, that ſuch of the faid debts as 
ſhould be diſcharged by the reſpondents Jones and Pyle, thould 
not remain a charge on the premiſſes contained in this deed. 


By other indentures of the iſt and 2d of March, 1727, 
reciting the power reſerved for the bankrupt, to charge the 
premiſſes conveyed to Kidgell and Oulſon, with the payment 
of any other of his debts; and that he was deſirous to provide 
for the payment of 16,94“. 115. 9 d. due to the reſpondent 
Knox Ward, and 6201. 16s. 7d. due to the faid Kidgell and 
Oulſon, on the balance of accounts therein mentioned to be 
lated on the 2d of January, 1727; and alſo for the payment 
of the debts due from the bankrupt to 263 perſons, in a ſche- 
dale thereunto annexed named ; (ſeveral of which pretended 


debts 
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debts were not ſpecified by any ſum, the proviſion being in 
general terms for payment of what was due to them) the bank. 
rupt not only charged the premiſſes beſore conveyed to Kiqxel 
and Oulſon with the ſaid pretended debts; but alſo, the better 
to enable them to pay the ſame, aſſigned ſeveral judgments and 
mortgages, to the amount of 29,7181. and alſo. three coll 
leaſes ; with a proviſo, that it ſhould be lawful for the bank. 
rupt to give his advice and aftiitance in ſettling and adjuſting 
the ſaid pretended debts, and the truſtees were to pay accord. 


ing to ſuch adjuſtments, provided the ſame appeared to be fot 
the good of the eſtates. A 


By other indentures of leaſe and releaſe of the 7th and $th 
of January, 1725, in confideration of 800/. therein, mentioned 
to be paid the bankrupt by the reſpondent, Kuox Ward, he 
conveyed to him Turner's-Hall and five houſes in Philpot-Lane, 
part of the premiſſes, which he afterwards conveyed to-truſtees 
by the deeds of the ad and zd of May, 1726, before ſtated;— 
And by another deed, dated the 7th of March, 1729, in con- 
ſideration of 1200/7. therein mentioned to be paid to him by 
the reſpondent Knox Ward, he aſſigned even all his houſhold 
goods to the ſaid reſpondent. — By another deed, dated the 
2oth of December, 1729, in confideration of + 200/. therein 
mentioned to be paid to him by the reſpondent Knox Ward, 
the bankrupt afligned to him ſeveral leaſes of four houſes in 
Kirby-Street, and four houſes in Croſ-Street, Hatton-Garden, 
in the county of Midaleſex, with a piece of ground thereunto 
adjoining ; and with liberty of renewal, as therein is men- 
tioned, — And by a deed poll, dated the 1oth of November, 
1730, the bankrupt, in conſideration of 501. therein mentioned 
to be paid him by the reſpondent Knox Ward, aſſigned to the 
laid retpondent, a debt due to him from one Abraham Cropp. 


None of theſe ſeveral ſums were paid by the reſponcent 
Knox Ward, he, at that time, having no money of his oa, 
and being maintained by his father; nor were the ſums in 
the ſaid reſpective deeds mentioned, a valuable conſideration for 
the premiſſes thereby aſſigned and conveyed. But the more 
effectually to cover and ſecrete the bankrupt's effects from his 
creditors, he and his ſaid ſon, without any real or valuable 
conſideration, prevailed on the reſpondents Jones and Pyle 


and the ſaid K7dge/l and Oulſon, to convey and aſſign F the 
| | reſpol- 
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reſpondent Knox Ward, ſeveral of the eſtates, debts and effects, 
ſo conveyed and aſſigned to them by the bankrupt as aforeſaid, 


And by indenture, dated the 12th of Fune, 1729, the reſpon- 
dent Knox Ward declared, that all accounts between him and 
the truſtees relating to the truſts before mentioned, were ſettled 
and adjuſted ; and for the more ſpeedy payment of the truſt 
debts then remaining unſatisfied, he thereby impowered the 
{aid truſtees, out of the reſidue of the premiſſes compriſed in 
the deeds of the 25th and 26th of Auguſt, and zd and 4th of 
December, 1725, to raiſe money and pay the debts mentioned 
in the deed of the 2d of March, 1727: And reciting, that Knox 
Ward, by an account ſtated between, him and the reſpondent 
Ralph Ward, was indebted to the ſaid Ralph Ward in the ſum 


of 32397. 15. 54d. he ſubjected the premiſſes in the ſaid ſeveral 
\ deeds of truſt to the payment thereof. 


By indenture quinquepartite dated the 1 3th of June, 1729, 
made between the reſpondent Knox Ward of the firſt part, the 
ſaid Jabn Ward of the ſecond part, the reſpondents Jones and 
Pyle, and the ſaid Kzage// and Oulſon of the third part, the 
reſpondents Thomas Nettleton and Elizabeth his daughter of the 
fourth part, and the reſpondents James Lamborne and George 
Vallis of the fifth part; reciting the before mentioned deeds 
of truſt, and that a marriage was then intended to be had 
between the ſaid Knox Ward and the ſaid Elizabeth Nettleton ; 
in conſideration thereof, and of 4000. therein mentioned to 


a a marriage portion with his ſaid daughter; the ſaid Knox 


they were charged by the aforeſaid deeds of truſt, ſtand charged 
with the ſeveral yearly ſums following, viz. 4oo/. a year to the 
laid bankrupt during his life, if he perſonally demanded the 
lame, but not otherwiſe ; and after his death, the like ſum of 
40ol. a year to Rebecca his wife for life, and 400 J. a year to 
the reſpondent Knox Ward for life; and after his death, to 
pay 400 J. a year to the reſpondent Elizabeth, until money 
could be raiſed out of the ſurplus of the ſaid premiſſes, for. the 


purchaſing of lands of "inheritance of Togo/. a year ; which, 
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be paid by the ſaid Thomas Nettleton to the ſaid Knox Ward, 


Ward covenanted and agreed with the ſaid Thomas Nettleton, . 
that the reſidue of the truſt premiſes, not before diſpoſed of by 
tae ſaid truſtees, ſhould, after payment of the debts with which 
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— when raiſed, the ſaid Knox Ward covenanted ſhould be laid out 


1737 


88 


in ſuch purchaſe, by the conſent of Knox Ward, if living; if not, 
of the bankrupt, if living; if not, of Ralph Ward, or the 
heirs of his body; and in default of ſuch iſſue, with the con. 
ſent of the right heirs of Knox Ward: Which lands, when 
purchaſed, were to be conveyed to Lamborme and Wallis, and 
their heirs, for 200 years, upon the truſts after mentioned; 
and after the determination of that term, to the ſaid Kyyy 
Ward and the heirs of his body; and in default of ſuch iſſue, 
to the reſpondent Ralph Ward and the heirs of his body; 
and for want of ſuch iſſue, to the right heirs of Knox re 


for ever. 


S 210 


The truſt of the 200 years term, was for raiſing 400 J. a year 


for the bankrupt during his life, if he, in perſon, ſhould demand 


the ſame; and after his death, to Rebecca his wife; and the 
400 l. a year to Knox Ward and his wife, with a power to raiſe 
6000/7. for younger childrens portions. And in this deed was 
a proviſo, that in caſe the reſidue of the truſt eſtates ſhoald 
raiſe more money than would purchaſe 1000 J. a year, the fime 
ſhould” be laid out in a purchaſe of lands of inheritance, with 
ſuch conſent as aforeſaid, to be ſettled to the uſe of Knox'Ward 
and the heirs of his body; and in default of ſuch iſſue, to Raſph 
Ward and his heirs ; and in default of ſuch rr to the right 
heirs of Knox Ward. | 1s 


By another indenture, dated the fame 1 os of June, 1729, 
between the reſpondent Knox Ward of the firſt part, Thomas 
Nettleton and Elizabeth his daughter of the ſecond part, and 


James Lamborne and George Wallis of the third part; the ſaid 


Knox Ward agreed, that the reſpondents Lamborne and Mall 
ſhould. ſtand ſeiſed of the manor of Moolvenſton, as à collateral 


ſecurity for the raiſing money to purchaſe the 1000. a years | 


The ſeveral debts and annuities pretended to be provided | for 
by the ſaid ſeveral deeds of truſt, were wholly or chiefly 6Qitious; 
and not due or payable by or from the bankrupt at the time of 
the execution of thoſe deeds : Nor did the truſtees ever act in 
the ſaid truſts, otherwiſe than by executing and ſigning ſych 
deeds and accounts as were brought to them ready engroſſed by 


the banks pe, or the reſpondent Knox Ward ; which were fic- 
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conſideration to thoſe deedd mme. 


The reſpondent, Knox Ward was a man of no fortune, but 
was kept and maintained by his father, and never paid, or was 


conveyances, from the bankrupt or the truſtees to him ; which 
amounted in the whole to upwards of 38,000/, Nor were they 
valuable conſiderations for the premiſſes compriſed in thoſe 
conveyances ; nor did he pay for the purchaſe of the office of 
Clarencieux, or the eſtate purchaſed of Michael Thompſon, but 


rupt's money ; nor did the reſpondent Knox Ward reccive the 
4000 J. portion with his wife, as mentioned in the deed of the 


were made merely to defraud the bankrupt's creditors, and with 
no other intent whatſoever. | £9Y 1 


rupt, by virtue of theſe fraudulent conveyances and aſſignments, 
and infiſting to hold the ſame; the appellants, on the 20th of 
June, 1732, filed their bill in the Court of Chancery, againſt 
the reſpondents and others; to ſet aſide the ſaid deeds, and to 


the bankrupt delivered to them. 


To this bill the reſpondents Knox Ward and his wife put in 
a plea and anſwer, and thereby infiſted upon the ſeveral deeds 
before mentioned, and upon their title to the premiſſes in 
purſuance thereof; which plea, on being argued, was ordered 


and the benefit thereof was reſerved till the hearing of the cauſe. 
and after exceptions taken, the ſaid reſpondents put in two other 
anſwers; and thereby inſiſted that the ſaid John Ward was no 
bankrupt, nor had committed any act of bankruptcy. 


The cauſe being at iſſue, and ſeveral witneſſes examined on 


Talbot, on the 4th of December, 1736: And the debt of Mr. 
Kerker, the petitioning creditor, who ſued out the commiſſion, 


appearing 


able to pay the confiderations mentioned in any of the aforeſaid. 


the ſame were paid for by the bankrupt, or out of the bank 


13th of June, 1729. But all theſe conveyances and purchaſes 


(Kat Ward having, however, poſſeſſed himſelf of all. the 
deeds, writings and ſecurities, eſtate and effects of the bank- 


have all the deeds, writings and ſecurities, eſtates and effects of 


to ſtand for an anſwer, with liberty for the appellants to except, 


both fides, came on to be heard before the Lord Chancellor 
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1 appearing to be, by a promiſſory note given by the bankrupt 

— to him for 1121. dated the 7th of Fuly, 1730, for the balance 

of an account; and the appellants having alledged, by their 

bill, that the bankrupt had committed an act of bankruptey 

before the execution of the deeds, ſome of which were in 1725; 

and one of the appellants witneſſes having proved an act of 

bankruptcy in 1726, an objection was ſtarted by the reſpondent 

counſel, that the commiſſion of bankruptcy was void ; inſiſting, 

that John Ward appeared to be a bankrupt in 1726, and wa 

therefore incapable, by law, of contracting a debt, or giving a 

note to the ſaid Mr. Surtees in the year 1730 ; and conſequently, 

that the commiſſion of bankruptcy was unwarrantably ſued 

out upon the petition of a perſon, who was not a' real creditor, 

And tho' ſeveral acts of bankruptcy were fully proved to be 

committed by the ſaid 7% Ward after Fuly, 1730, and no 

other commiſſion iflued, or creditor complained, but all the 

creditors that the appellants ever heard of, came in and proved 

their debts under the faid commiſſion ; and tho' the reſpon- 

dents proved by many witneſſes, that the bankrupt appeared 

publicly in 1729, and inſiſted, by their anſwers, that the aid 

Fohn Ward was not a bankrupt ; yet the Lord Chancellor wa 

of opinion, that the appellants bill ought to be diſmiſſed; 

it appearing, that the bankrupt had committed an act of bank- 

ruptcy before the petitioning creditor's debt accrued : His 

Lordſhip, therefore, did not go into the merits of the cauſe; 

but ordered, that the appellants bill ſhould be diſmiſſed, with- 

out prejudice to their bringing a new bill, as they ſhould be 
adviſed. 


The appellants therefore appealed from the decree ; and on 
their behalf it was argued, that if an act of bankruptcy, ſecretly 
committed by a perſon continuing in a public courſe of trade 
for ſeveral years afterwards, ſhould be allowed to overturi 1 
commiſſion carried on by the whole body of the bankrupt' 
creditors, who had joined in the commiſſion, by ſeeking relief 
under it, and not impeached or oppoſed by one fingle creditor, it 
would be of dangerous conſequence to trade and credit ; for by 
theſe means, the ſeveral acts made for the relief of creditor, 
might, in many inſtances, become a ſnare and deluſion, inſtead 
of a relief and protection to them. And if this doctrine 2 
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de eſtabliſhed, it would greatly deter creditors from taking out 
commiſſions, which are attended with very great expence, for 
they never can be ſure that a prior ſecret act of bankruptcy has 
not been committed; it would allo be the higheſt encourage- 
ment to diſhoneſt debtors to commit ſecret acts of bankruptcy, 
on purpoſe to protect them from commiſſions, or to render them 
fruitleſs. That tho' an act of bankruptcy diſables the bankrupt 
from contracting a debt with another perſon to the prejudice of 
creditors, prior to the act of bankruptcy, if they infiſt on their 
priority; yet the bankrupt may contract a debt, not only to 
charge his perſon, but even his effects, if they are ſufficient to 
pay the whole, or if the prior creditors do not inſiſt on a pre- 
ference. And if they waive their preference, and allow ſuch 
perſon to be a creditor, neither the bankrupt himſelf, or any of 


| his confederates, are at liberty to ſay he is nota creditor. That 


\ the ſeveral ſtatutes which forbid the ifluing of commiſſions, 
except on the petition of a creditor for 100/. were not in force 
when this commiſſion iſſued ; which was grounded on the old 
ſtatutes, authorifing a commiſſion to iſſue on complaint to the 
Lord Chancellor. That a creditor having a right in any event, 
to have his debt paid out of the effects of his debtor, though 
others may have a preference to him, is aggrieved by the fraudu- 
| lent concealment of thoſe effects; and has; an equal, if not a 
greater right to complain, than thoſe creditors Who are prior to 
him, becauſe he is in greater danger of loſing his debt by the 
concealment: And in the preſent caſe it was, not proved, nor 


even pretended, that there may not be ſufficient of the bank- 


rupt's effects to ſatisfy the petitioning creditor's debt, though. 


al the other creditors ſhould inſiſt upon a priority; but which 
they had not done. As to the merits of the cafe, it was 
apprehended, that the ſeveral deeds before ſtated would appear 
to be voluntary, fraudulent and void, as againſt the bankrupt's 
creditors, And tho' the articles made on the marriage of the 
reſpondent Knox Ward, might ſeem to be founded on a valuable 
conſideration; yet as they reſted oaly in covenant, and as the 
ſeveral conveyances in truſt for him, were fraudulent and void 
as againſt creditors, the articles ought not to "we {ct 2 to their 
e | 


On the other ſide it was ſaid, that the facts on which P. Ryder. 


| the preſent queſtion turns, ſtand thus: The appellants have 
Vo L. IV. 40 3 charged 
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charged by their bill, that John Ward was a bankrupt before 
the making of any of the deeds therein ftated ; the firſt of 
which are dated in the year 1725; and they have proved, by 
Joſepb Savage, whoſe depoſition was read, that he denied Ward 
to ſeveral of his creditors in the year 1726, by his expreſg 
order, which was unqueſtionably an act of bankruptcy ; they 
alſo proved, that Ward cauſed himſelf to be denied to ſeveral 
of his creditors in 1730, and in the intermediate time between 
theſe two acts, became debtor to Surtees, on whoſe application 
alone the commiſſion of bankruptcy iſſued. The queſtion 
therefore is, Whether this commiſſion, thus iffued, can he 
maintained? If it cannot, then the bill is clearly improper, 
and the order for diſmiſſing it right; but if the commiſſion 
can be maintained, then the appellants will have a right to pro. 
ceed. On the part of the reſpondents however it muſt be 
contended, that the commiſſion is not maintainable ; for no 
commiſſion can iſſue, but upon the petition of ſome perſon, 
who has by law a right to ſue for it; and every commiſſion 
iſſuing otherwiſe, and all the proceedings under it, are illegal 
and void. None have a right to ſue out a commiſſion but cre- 
ditors, and ſuch creditors only, who can be intended to be de- 
frauded by the bankruptcy; but this cannot be the caſe of 
thoſe who do not become creditors, till after the act of bank- 
ruptcy is committed, unleſs a man can abſcond to avoid cre- 
ditors when he has none. Beſides, thoſe who become creditors 
after the bankruptcy committed, cannot be admitted to prove 


their debts, or receive a dividend with the reſt under the com- 


miſſion iſſued ; and it would be an abſurdity to allow a man to 
be a petitioning creditor, and yet not capable of relief under the 
commiſſion he applies for. Now tho' John Ward did cauſe 


| himſelf to be denied in the year 1730, to a creditor, after the 


debt contracted to Mr. Surtees, yet this was apprehended to be 
wholly immaterial ; ſince he became a bankrupt by the firſt ac, 
which over-reached all intermediate tranſactions between that and 
the time of the commiſſion; and as he continued a bankrupt 
to the time of his ſecond denial of himſelf in 1730, this could 
not make him more a bankrupt than he was before, or prevent 
his eſtate from veſting in legal aflignees, as from the time of 
the firſt abſconding. But the appellants were ſo far fron 


making that to be their caſe by their bill, that they carried 0 
F 
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\& of bankruptcy ſo far back as the year 1725, and proved it 
on purpoſe to deſtroy the intermediate deeds and ſettlement, under 
| which the reſpondents claimed as purchaſors on a marriage con- 


int, It was therefore hoped, that the appeal would be diſ- 
miſſed with coſts, 


ArTER hearing counſel on this appeal, the following queſ- 
tion was put to the Judges, who attended according to order ; 
iz. Whether the commiſſion of bankruptcy iflued on the 
goth of November, 1730, againſt Fobn Ward, on the petition 
« of George Surtees, was good and valid in law?” And the Judges 
having delivered their unanimous opinion in the affirmative ; it 
was ORDERED and ADJUDGED, that the decree of diſmiſſion 
ſhould be reverſed ; and that the Court of Chancery ſhould 
proceed to hear the cauſe upon the merits, according to the 
courſe of that Court.“ 

George 


— — 
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* Purſuant to this order, the cauſe was heard before the Lord Chancellor Hard- 
wicke, on the 14th of December, 17 38; when the parties were directed to proceed 
to a trial at law, at the bar of the court of King's Bench, upon the following iſſue; 
diz. Whether Jobn Ward became a bankrupt on or before the 13th day of June, 
1729?” And if the jury ſhould find, that he became a bankrupt before that day; 
the particular time, at which he ſo became a bankrupt, was to be indorſed on the 
record, This iſſue was accordingly tried; and a verdi& was found, that John 
Ward became a bankrupt on the 26th of Auguſt, 1725.— On the 10th and 17th of 
Nnember, 1739, the cauſe was heard upon the equity reſerved; when his Lord- 
{hip ordered the further hearing to ſtand over, that he might, in the mean time, be 
certified, by the Judges before whom the iſſue was tried, on what at? of bankruptcy 
the verdi was founded. This enquiry having been made, the cauſe came on 
again upon the 12th and 14th of December following; when the Lord Chancellor 
declared, that he had been informed by the Lord Chief Juſtice of the court of 
King's Bench, in the name of himſelf and the reſt of the judges before whom the 
iſſue was tried, that no evidence was given on the ſaid trial of any att of bankruptcy 
committed by the ſaid John Ward, on or before the 26th day of Auguſt, 172 5, beſedes 
the mating and executing of the indentures of the 25th and 26th of Augu/t, 1725; and 
that the making and executing of the ſaid indentures, was the ground on which the jury 
foud their verdies. His lordſhip therefore declared, that the ſaid indentures of 
the 25th and 26th of Auguſt, 1725, and all the conveyances, alignments and 
other deeds ſubſequent thereto, ſought by the plaintiff's bill to be ſet aſide, and 
inſiſted on by the defendants, Kex Ward and his wife, in their plea, (except the 
marriage articles of the 1 3th of June, 1729, and the other indenture of the ſame 
date) were executed by the ſaid John Ward, without any real and valuable conſi- 
(eration, and were deceitfully contrived, with intent to defraud the juſt creditors 
of the ſaid John Ward of their debts ; and alſo, that the ſaid marriage articles of 
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The Right Honourable William, Mar- 
quis of Powis, and Robert Garden, AY Free 
Gent, Adminiſtrator of Captain Ro- pondents, 


bert Sempill, deceaſed, — = 


iſt March, 1737. 


HE appellant, in the year 1721, reſiding at Paris, and 
being poſſeſſed of one hundred od actions, or ſhares in 

the India Company there, which coſt him 10,000 /vres each; 
and the French government ſoon after calling in all ſuch old 
5 actions, 


n 
— 


the 13th of June, 1729, and the ſaid other indenture of the ſame date, were 
fraudulently contrived with the like intent, and ought to be deemed void as againſ 
the ſaid creditors ; except as to the jointure of 400 J. per ann. thereby agreed to 
be ſettled on the defendant Elizabeth, the wife of the defendant Knox Ward; and 
the 6000 J. thereby provided for portions for the children of the marriage; and 
ſuch proviſion of maintenance as was thereby agreed on for ſuch children, not 
| exceeding the intereſt of the ſaid portions: And therefore it was ordered and 
decreed, that all the ſaid conveyances, aſſignments and other deeds, except the 
ſaid marriage articles, and indenture of the 13th of June, 1729, ſhould be ſet 
aſide in reſpe& of the plaintiff, and the other creditors of the ſaid John Ward; 
and that the defendants, the truſtees named in the ſaid deeds, or any of them, 
and the defendants Knox Ward and Ralph Iard, ſhould, by proper conveyances 
and aſſurances, at the expence of the defendant Knox Ward, convey and align to 
the plaintiff, the ſurviving aſſignee under the ſaid commiſſion of bankruptcy 
againſt the ſaid John Ward, his heirs, executors and adminiſtrators reſpedtively, 
all the manors, - meſſuages and lands, and all the goods, chattels and debts 
remaining in ſpecie, or unreceived ; and all other the premiſes compriſed or 
mentioned in the ſaid ſeveral conveyances, aſſignments and deeds, or any of then, 
in truſt and for the benefit of the creditors of the ſaid John Mard, who had ſought, 
or ſhould ſeek relief under the ſaid commiſſion ; and to be diſtributed and diſpoled 
of according to the ſtatutes made concerning bankrupts, free from all-incum- 
brances done by them or any of them, except the ſaid jointure of 400 l. e * 
and the portions and maintenances aforeſaid ; and all proper parties were to Jen 
in ſuch conveyances and aſſurances as the maſter ſhould direct: And it was further 
ordered, that all deeds and writings relating to any of the ſaid premiſes, in the 
cuſtody or power of any of the defendants, ſhould be produced before the maker 
upon oath; and that all the ſaid deeds and writings, except tne ſaid marriage 


articles and indenture of the 13th of June, 1729, ſhould be delivered to 7 
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ations, an account was taken to whom they belonged, and 
hat had been paid for them reſpectively, to the end that ſatis- 
action might be made to the proprietors: And the government 
chere thought fit to give other actions, called liguidated actions, 

in 


A 


plaintiff, And it was further ordered and decreed, that ſuch of the defendants as 
were poſſeſſed of any part of the real or leaſehold eſtate of the ſaid 7ohn Ward, the 
bankrupt, compriſed or mentioned in any of the ſaid conveyances, aſſignments, 
or deeds, ſo ſet aſide, ſhould deliver poſſeſſion thereof to the plaintiff; and that 
all the defendants ſhould come to an account before the Maſter, for ſo much of 
the perſonal eſtate of the ſaid John Ward, and of the rents and profits of his real 
and leaſehold eſtates, as had been received by, or come to the hands of them, or 
any of them; or to the hands of any other perſon or perſons, by their or any of 
their order, or for their or any of their uſe reſpectively, upon or ſince the ſaid 26th 
day of Auguſt, 1725. And it was ordered and decreed, that the ſaid defendants 
ſhould deliver to the plaintiff, ſuch part of the ſaid perſonal eſtate as was remaining 
in ſpecie, in the cuſtody or power of them, or any of them reſpectively : In the 
taking of which counts, the Maſter was to make to all parties, all juſt allowances ; 
and particularly, an allowance for all ſuch ſums of money, as they or any of them 
ſhould appear to have paid really and bona fide, in ſatisfaction of any of the juſt 
debts of the ſaid Fohn Ward, before the iſſuing of the commiſſion of bankruptcy 
zzainſt him; and if any of ſuch debts ſhould appear to have been paid by them, 
or any of them, ſir:ce that time, then they were to ſtand in the place of the 
creditors ſo paid, to receive ſuch dividend or dividends out of the ſaid eſtate, under 
the ſaid commiſſion of bankruptcy, as ſuch creditors would reſpectively have 
been entitled to: And it was ordered and decreed, that the defendants ſhould pay 
to the plaintiff what ſhould be found due from them, or any of them, on the 
balance of the ſaid accounts reſpectively; but the making of the conveyances 
and aſſurances, before directed to be made by the defendants to the plaintiff, was 
not to be delayed by reaſon of the ſaid account directed to be taken. And as to 
the ſaid marriage articles, and the other indenture of the 13th of June, 1729, it 
was ordered and decreed, that in reſpect of the plaintiff, and the other creditors of 
the ſaid Jobn Ward, the ſame ſhould be ſet aſide, as to all the uſes, truſts, 
covenants and clauſes therein contained, except as to the ſaid annuity or rent- 
charge of 400 J. per ann. agreed to be ſettled on the defendant Elizabeth for her 
jinture, after her huſband's death; and the ſaid ſum of 6000 J. thereby agreed 
to be provided for the portions of the children of the marriage, and the mainte- 
nances of ſuch children, not exceeding the intereſt of their ſaid portions; and 
the Maſter was to take care, that out of the eſtates before directed to be conveyed 
ad aſſigned to the plaintiff, or a ſufficient part thereof, a proper and ſufficient 
| keurity ſhould be made to the defendant Elizabeth, or to truſtees for her benefit, 
o de approved by the Maſter, for the ſaid annuity or rent- charge of 400 J. per 
n. to commence from and after the death of the ſaid defendant Knax Ward, ber 
huldand; and alſo a proper and ſufficient ſecurity to ſuch truſtees, for the ſaid 
um of 60001. and ſuch maintenance as aforeſaid, And it was ordered and 


(creed, that the ſaid annuity or rent-charge of 400 J. per ann. and the ſaid ſum 
Vor. TY. Ak. 4 P | Ci 
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appeared, who were the proprietors of the old actions, and * 
they coſt. And accordingly, among others, an account Was 
taken of the appellant's one hundred old actions fo called in, 
and what they really coſt; and thirty liquidated actions, "ty 
No. 17870, to No. 17899, both incluſive, were iſſued and de. 
livered to the appellant i in lieu of them. 


In the month of Juby, 1723, the reſpondent, the Marquis of 
Powis, Anne Counteſs of Carington, his fiſter, and the Lady 
Mary Herbert, his daughter, being in Paris, and having : 
proſpect of obtaining ſome conſiderable advantage from the 
government of France, by having theſe thirty liquidated actions 
in their hands, applied to the appellant to depoſit the ſame with 
them : And the appellant having a great opinion of the reſpond- 
ent the Marquis, and relying ſingly upon his credit, was pre- 
vailed upon, after much intreaty, to entruſt his Lordſhip and 
the ſaid Ladies with the liquidated actions, for fifteen days; at 
the expiration whereof they were to be reſtored to the appellant. 


Accordingly the appellant, on the 16th of July, 1723, N.. 
delivered the ſaid thirty liquidated actions to the reſpondent the 
Marquis and the Ladies; who thereupon gave a receipt for the 
fame, in the French language, to Captain Robert Sempull, who 
was employed by the appellant to depoſit theſe actions in their 
hands, and who took the ſaid receipt in his own name, barely 
as a truſtee for the appellant ; which receipt was in the following 
words : 


Nous ſoufignes my Lord Duc " Powis, Madame la Conteſ 
de Carin gton, ef Madamoiſelle de Powis, reconnoiſſons avoir recu dt 
Monſieur Robert de Sempill, Capitaine dans le regiment de Dillon, 
le nombre de trente action, dont le dividendes des fix derniers mots de 
Janne 1722, ſont attaches depuis No. 17870, juſqud No. 17899; 


__——_ 


of 60001. and maintenances, ſhould be ſettled and ſecured in ſuch manner, upon 
ſuch truſts, and ſubject to ſuch conditions, powers and contingencies, 45 Ve 
agreed upon by the ſaid marriage articles. And it was further ordered, that the 
defendant Knox Ward, ſhould pay to the plaintiff his coſts, both at law and in 
equity, to this time, to be taxed by the Maſter ; and the conſideration of w— 
quent coſts, and all further directions were reſerved, until after the Maſter ſhow 


have made his re ort. | 
made his rep yu 
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que nous nous obligeons garder entre nous mains nous ttant conſibes 
comme un depit les quelles memes actions des No. 17870, 17899, 
ey deſſus nous nous engageons folidairement * de rendre au dit Sieur 
Sempill, o @ fon, ordre le vingte un trente un du preſent mois de 
Juillet, ſans autre jour de grace; et pour J execution du preſent 
engagement nous eliſons nos domicils à I botelle de Bruxelles rue 
st. Benoiſt, Fauxbourgh St. Germain. Faid a Paris le ſerze juillet 
mille ſept cent vingt trois. Upon the back of which re- 
ceipt, was an endorſement in the words following; ws. 
« A Paris 16 Juillet, 1723. Te cede, a Monſeur Mackenzie et 
« a ſon ordre, les trentes actions cy dedans, valeur recue dudit 
t Sieur EI Robert Sempill.” 


This receipt being tranſlated into Engliſh, is to the effect 


« Madam, the Counteſs of Carington, and Madamoiſelle of 
« Pois, do acknowledge us to have received of Mr. Robert 
« Sempil}, Captain in the regiment of Dillon, thirty actions; 
* on which the dividends for the laſt fix months of the year 
« 1722, are due, from No. 17870, to 17899, both inclufive; 
* which we oblige ourſelves to keep in our hands, being en- 
* truſted with us as a depofit : Which ſame actions, from 
„No. 17870, to 17899, as above, we jointly and ſeverally en- 
gage ourſelves to reſtore to the ſaid Mr. Sempill, or his order, 
_ © the twenty-firſt, thirty-firſt of this preſent month of Fuly, 
without any other day of grace: And for the execution of 
this preſent engagement, we have cloſen our domicil at the 
hotel of Bruſſels, the ſtreet of St. Bennet, in the ſuburbs of 
St. Germain. Done at Paris the ſixteenth of Fuly, 1723.“ 
And the endorſement is, in Engliſb, to the effect following: 
Paris, 16th July, 1723. I aſſign to Mr. Mackenzze, and his 
* order, the within thirty actions, for value received of that 
« Gentleman, b Robert Sempill. 


— — 
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* In the margin of the appellant's printed caſe, is the following note. The 
2 meaning of this well known term in the law of France, is explained in Demat's 
I Civil Law, in its natural order; and in the tranſlation thereof by Dr. Straban, 
* book iii, title 3. in the chapter concerning ſolidity among debtors ; and in the 
. following dictionaries, of arts and ſciences, of the greateſt authority in France, 
ux. Didtonaire de I Accademie Francoiſe ; Didtionaire de Trevoux ; Dictionaire de 
: Puretiere, vide the word Solidairement. By which authorities it appears, that that 

Verd means jointly and ſeverally, or, each for the whale,” 


The 


following: © We the underwritten, my Lord Duke of Pois, 
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of which demurrer was, For that the ſaid note or receipt wi 
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theſe noble perſons to have back his actions; but, to his great 
ſurpriſe, was put off with repeated promiſes and' delays ; and 
after many fruitleſs ſolicitations, was forced, in December, 1723, N 
to commence a ſuit againſt them for relief, in the name of the 
ſaid Mr. Sempull, his truſtee, in one of the Courts of juſtice in 
Paris ; ; and in the month of May, 1724, he obtained a decree 
againſt them for 150,000 French livres, principal money, 
amounting to 6900 J. ſterling, in caſe they did not reſtote the 
ſaid numerical actions forthwith; and alſo for 1 5,000 Aren 
amounting to 69010. ſterling, for damages, and for 1250 bore Pure, 
amounting to 58/. ſterling, for coſts. 


By this decree, the defendants had their election either to 
reſtore the identical actions to the appellant, 'or to pay him 
x 50,000 livres, as the value thereof; but being determined to do 
neither, and to clude the force of the decree, they ſoon” after 
withdrew from France, the Ladies into Spain, and the reſpond- 
ent the Marquis into England; without making the appellant 
any ſatisfaction. PSTN, | 


The appellant being thus defeated of the benefit of his de- 
cree, and the actions themſelves being of great value; and the 
ſaid defendants, or ſome perſon by their order and for their uſe, 
continuing to receive the annual dividends and produce 0 of the 
actions, which every year amounted to a conſiderable ſum ; the 
appellant was obliged to follow the reſpondent the Marquis, 
for redreſs into England : And accordingly, in Micbaelmas term, 
1733, exhibited his bill in the Court of Exchequer, again 
the Marquis alone (the Ladies continuing in Spain, and not being 
amenable by the proceſs of any Court of Juſtice in England); 
praying, that the Marquis might come to an account with him 
for the dividends of the ſaid actions, and might reſtore the 
actions themſelves to the appellant, or make him an n_ adequate 
ſatis faction for the ſame. 


The Marquis, in Eaſter term, 1734, put in his demurrer to 
part, and his anſwer to the reſidue of this bill : The ſubſtance 


given at Paris in France, and the ſaid contract to be performed 


there by him, jointly with the laid Ladies Caringte and 7 
3 . 


7 
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ert; and that therefore, the Court ought not to take cogni- 
zance thereof, eſpecially as the plaintiff had obtained a decree 
ja Paris, againſt him the ſaid Marquis and the ſaid Ladies, 
for 150,000 French livres, amounting to 69004. ſterling, and 
for other great ſums for coſts and damages ; which decree was 
ill in force and unreverſed ; and if the plaintiff ſhould proceed 
in the ſaid Court of Exchequer, he might receive a double 
ſatisfaction: And alſo for that, in caſe the ſaid contract was 
copnizable in England, the ſame was properly triable at law. 


By his anſwer he admitted, that the government in France 
did call in all the old actions, or ſhares in the ſaid company, 
and that actions, called /gurdated actions, were given in lieu of 
ſuch old actions: Believed, that by ſuch liquidated actians the 
government there might know who.were the proprietors of the 


name of Mr. Sempill, commenced ſuch ſuit in one of the Courts 
of juſtice in Paris, and procured ſuch ſentence or decree, as 
aforeſaid ; which he believed was till in force againſt him the 
ſaid Marquis, and the faid Ladies. | 


The demurrer coming on to be argued before the Barons, on 
the 22d of Fune, 1734, they were pleaſed to over-rule the ſame. 


And the anſwer, upon exceptions taken, being reported. in- 


anſwer ; by which he admitted, that ſome time in 1723, he 
ſigned a paper, written in French, relating to a depoſit of actions 
made by Mr. Sempull ; but inſiſted, that as the ſaid contract was 
to be performed by him jointly with the ſaid Ladies at Paris, 
and not elſewhere, the plaintiff ought rather to proceed upon 
the faid decree made in Paris, than in the ſaid Court of Exche- 
quer; which ought not to decree a ſpecific performance of the 
laid contract, by obliging him to reſtore the ſaid thirty actions, 
the ſame having been depoſited with him jointly with the ſaid 
Ladies, and therefore he ought not to be ſolely charged there- 
with; and he the rather hoped the Court would not take cog- 
| izance thereof, as well for that the ſame was properly triable 
ad determinable at law, as for that he did not promiſe either 
the plaintiff, or Mr. Sempill, to reſtore the ſaid actions, or any 
thing in lieu thereof, at any time within ſix years next before 
the exhibiting the plaintiff's bill. | 
Vor. IV. * SH This 
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old actions; and that he had heard that the plaintiff, in the 


ſuffcient, the reſpondent the Marquis, put in a further 
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with the ſaid actions, and did then deliver the ſame to them; 


Fe alſo admitted he ſigned a paper, wrote in French, relating to 
a depoſit of actions; but whether to the effect in the bill men- 
tioned, he could not ſet forth: He fur ther admitted, that the 
Ladies then were, and had for ſome years before been, at Sil} 
in Spain; and that ſince his return into England, he had been 
often applied to on the plaintiff's behalf, by divets perſons, for 
ſatisfaction of the ſaid actions, but could not, at that, diſtance 
of time, recollect what anſwer he gave them, nor whether he 


mands, to the ſaid perſons; but admitted, he did not xp or 
remember that the plaintiff ever received any ſatisfaction from 


when an exception being taken for the reſpondent the Marquis 


as a party; the Court, on debate of the matter, directed theca cauſe 


of the appellant, and that Mr. Sempill's name was uſed 1 in the 
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This anſwer being alſo adjudged inſufficient 3 the Marquis, 
A his third anſwer, admitted; that the plaintiff was prevailed 
on about the month of 1 /Faly, 1723, to entruſt the ſaid Ladie; 


but whether the plaintiff would not have been perſuaded ” A 
but upon the credit of him the ſaid Marquis, he knew not. 


lately, or ever, acknowledged the juſtice of the plaintiff s de- 


the Ladies, or either of them, for his ſaid actions. bonist91 20 
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To theſe anſwers the appellant replied, and publication f bein 
paſſed, the cauſe came on to be heard on the 6th, of Fuh, 1737; 


that the repreſentative of Mr. Sempill was not before the Court 


to ſtand over, with liberty for the appellant to add parts, 


Mr. Sempill having died at Paris inteſtate, and no adminiſtri- 
tion having been ſued out of his effects; adminiſtration thereof 
was granted, under the ſeal of the Prerogative Court of Car- 
terbury, to the reſpondent Garden; to the end and intent only 
to attend, ſupply and ſubſtantiate the proceedings in this cauſe, 
or any other cauſe between the ſame parties, touching the 
premiſes, The appellant thereupon amended his bill, by 
making the reſpondent Garden a party; who by his anſwer 
admitted, that the thirty actions in queſtion were the propetij 


{aid writing, in truſt only for the appellant. 


On the 2d of December, 1737, the cauſe came on again to be 
heard ; when a like objection was taken by the Marquis's coun- 


ſel, in point of form, for that the Ladies who had ſubſcribe 
al 
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got brought as parties befor the Court: But it appearing, by 
his: Lotdſhip's anſwer, that thoſe, Ladies were, and had for ſeve- 
al years before been, in Spain, and conſequently, were not 
amenable by the ꝓroceſs of any Court of juſtice in England; 
the Court were ef opinion, that the proceedings were regular, 
without bringing the Ladies: before the Court as parties. And 
therefore were pleaſed to decree, that the appellant ſhould: be at 


reſpondent the Marquis, and the ſaid Ladies, or any or either 


ſhould be adviſed: And that the reſpondent Garden ſnhould per- 

mit the appellant to make uſe of his name in ſuch action or 
actions; or any other action or actions that he ſhould think fit 
to bring, touching the ſaid matters; he the appellant firſt giving 
ſufficient ſecurity to the reſpondent Garden, to indemnify him 
from coſts in that behalf: And that the appellant's bill ſhould 
be retained for one year; and that the cauſe ſhould be con- 
tinued in the paper of cauſes, to be further heard after the 
determination of ſuch ſuit or ſuits at common law, ſo as that 
the fame ſhould be determined within one year then next en- 
ſuing ; when the Court would (in caſe ſuch trial ſhould be had 
in the mean time) make ſuch farther order therein,' as ſhould be 
juſt: And the conſideration of coſts was reſerved till the further 
hearing of the cauſe. : 8 


From this decree the appellant appealed; inſiſting, that his 
remedy lay properly in a Court of Equity, as it was the caſe of 
a depoſit, which is a truſt. That it was the caſe of an agree- 
ment, a ſpecific performance whereof can only be decreed in a 
Court of Equity, and which in equity is conſidered as per- 
formed, at the time when it ought to have been performed. It 
was alſo the caſe of an account of dividends, and other annual 
and caſual produce of thirty actions, or ſhares in the French 
Eaft-India Company, for many years; which could not be ſo well 
taken at law as in a Court of Equity, where the reſpondent 
might be examined upon interrogatories, and obliged to produce 
all books and papers relating to ſuch account. Beſides, the appel- 
lant was altogether without remedy at law; the reſpondent 
being at liberty to plead the ſtatute of limitations, even during 
ne time the cauſe had depended in the Court of Exchequer; 


2 : whereas 


and were *+bund:by-thetreceipt together with the Marquis, were 


of them, touching the matters demanded by the bill, as he 


liberty to bring an action or actions at common law, againſt the 


W. Hamil- 
ton. 
W. Murray. 
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N. Fazaker- 
ly. 


J. Strange, 


Equity to interpoſe in this caſe. That the reſpondent ought 


who never had the actions, the damages in reſpect thereof, 
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whereas in equity, the ſtatute of limitations is no bar in th: 
caſe of an agreement, or in the caſe of any truſt; and much 
leſs in the caſe of a depoſit, the profits of which are an. 
nually received by the perſon with whom it is depoſited, If 
the Court had wanted the aſſiſtance of a jury to aſcertain any 
fact, an iſſue might have been directed, to which the appellant 
could have had no objection; but to ſend him to bring an 
action at law, when under the circumſtances of his caſe no 
action would lie, was in effect denying him any relief at all; 
though the juſtice of his caſe was not denied by the reſpon- 
dent, who did not diſpute the right which was ineonteſtible; 
but contended in a Court of Equity, that this right ſhould be 
without a remedy: And, for that purpoſe, reſted his defence 
principally upon theſe two points; either, that the appellant 
ought to be barred from proſecuting any ſuit here, becauſe he 
had obtained a decree for it in Paris, tho' he had never received 
any ſatisfaction in purſuance of that decree, nor could receive 
any, the reſpondent being come over to England with all his 
effects, and his daughter and fiſter withdrawn into Spain: Or, 
if the appellant's demand was cognizable here, notwithſtanding 
the decree obtained in Paris, yet, it was only triable at law; 
becauſe at law, the appellant could not now poſſibly maintain 
any action. It was therefore hoped, that the decree would be 
rectified ; and that the reſpondent the Marquis, would be 
decreed to reſtore to the appellant the ſaid numerical actions, 
and account with him for the dividends accrued thereon ; or 
make him an adequate fatisfaCtion in that behalf. 


On the other ſide it was contended, that the appellant's cauſe 
of ſuit was a mere legal demand, and that there was now no 
obſtruction to his bringing an action at law, he having the 
liberty to uſe the name of Sempill's repreſentative for that pur- 
pole; and therefore there was no neceſſity for a Court of 


not to be deprived of the benefit of a legal trial; and in caſe 
of an action being brought, he ought to be at liberty to plead 
ſuch matters, and make ſuch defence as he ſhould be adviſed, 
and as the law allowed. That the note and the promiſe thereby 
made, was a matter triable at law only ; and in caſe the appel- 
lant was entitled to any fatisfattion from the reſpondent alone, 
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ought 
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ought to be ſettled by a jury. It was therefore hoped, that Fq_— 
the decree would be affirmed, and the appeal diſmiſſed with 
ArTER hearing counſel on this appeal, it was oRDEREBD. and 8 
4nJVDGED, that this. addition ſhould be made to the decree, Jour vol. 25. 
viz. [“ and that in ſuch action or actions to be brought at law, P. FO 
« the reſpondent the ſaid Marquiſs ſhall not be permitted to 
« plead or inſiſt on the ſtatute of limitations ] And that in 
the cloſe of the ſaid decree, touching the reſervation of coſts, 
ſhould be left out [“ is”] and inſtead thereof ſhould be inſerted. 
[* and all further directions are J. And it was further 0RDER= 
xy and ADJUDGED, that the ſaid decree, with the addition and 
variation aboyementioned, ſhould be affirmed *. 


dir Darcy Lever, ; Knt . Appellant. Caſe 42. 
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Toby Andrews, Gent. - 125 | 1 f Reſpondent. 
4th March, 1737. | 


OHN Hunt, of | Mancheſter, being in his life-time ſeiſed 

of a meſſuage with the appurtenances in Mancheſter, ſituate 
in a certain ſtreet called the Market-Street Lane, and one barn, 
with the appurtenances to the faid meſſuage belonging, and three 
cloles in Mancheſter, lying near and belonging to the ſaid meſſuage 
called by the ſeveral names of the Great Meadow, the Brick 
Kiln Meadow, and the field at the back of the houſe; and 
aterwards divided into four cloſes, by the ſeveral names of the 
Great Brick Kiln Meadow, the Little Brick Kiln Meadow, the 
Kiln Field and the Houſe Field, containing, by eſtimation, ten 
res; did, by indenture, dated the 26th of May, 1612, made 
between the ſaid John Hunt of the one part, and Robert Lever, 


. SS 


A trial at law was accordingly had, and a verdi& found in favour of the 
eppellant, for 52571. 15. 8d, And the cauſe being heard on the 21ſt of February, 
1738, upon the equity reſerved, the Marquis was decreed to pay this ſum to the 
ppellant, with colts, both at law and in equity. Regiſter of Decrees, from 
kot, 1735, to Trinity, 17437 P. 297. 
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EDD of Darcy-Lever in the county of Lancaſter, clothier, of the 
w—— ther part; in conſideration of 1201. paid by the ſaid Roger: 
Lever, demiſe to him the ſaid premiſſes, for the term of 21 
years from Michaelmas then next, under the yearly rent of 29, 
And ſome time after making this leaſe, the ſaid Fohn Hunt 
did, by deed, demiſe the ſaid premiſſes to the ſaid Robert Lever 
for the term of 100 years, to commence from Chriſtmas, 16 32, 


under the yearly rent of 109. 


Robert Lever being thus poſſeſſed of the ſaid premiſſes, ſoon 
afterwards died; having firſt made his will, whereby he gave 
the premiſſes to his ſon John Lever, the appellant's great grand- 
father, ſo long as the ſaid leaſes ſhould continue. 


Soon after the death of Robert Lever, the ſaid Fohn The 
being entitled to the premiſſes for the ſaid term, purchaſed the 
reverſion and inheritance thereof from the ſaid John Hunt, or 
ſome perſon claiming under him; whereby the ſaid reſerved 
rent, as incident to the reverſion, paſſed along with the inherit- 
ance: And accordingly, John Lever never after the ſaid pur- 
chaſe, paid the ſaid reſerved rent to the ſaid J Hunt, his 
Heirs or aſſigns, or any claiming under him. But one Joby 
Holcroft, pretending that Jobn Hunt had, by indenture dated 
the 24th of March, 1625, conveyed the reverſion and inherit- 
ance of the ſaid premiſſes to him and his heirs, on his marriage 
with Margaret, the daughter of the ſaid John Hunt, ſet up 
claim to the inheritance of the premiſſes; and thereupon there 
were divers ſuits and controverſies between the ſaid Jobn Ha- 
croft and Jobn Lever, as appeared by an award under the hand 
and ſeal of John Langley, bearing date the 24th of Marc, 
1626, whereby it was awarded, that all ſuits between them 
ſhould ceaſe; and that the ſaid John Holcroft ſhould conve} 
and aſſure the ſaid premiſſes, unto the ſaid Jobn Lever and his 
heirs. 3 


Some time after the death of Jobn Hunt, vis. in 164% 
George Hunt, Gent. claiming the reverſion and inheritance 0 
the ſaid premiſſes, expectant on the determination of the {aid 

term of 100 years, either as heir at law of John Hunt, or by 
ſome intail created by him, after his granting the faid . 
or 


with remainder to Edmund Hunt, brother. of the ſaid 6. | 
| | al 
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ad John ; the ſaid John Lever, in order to ſtrengthen his 
title, and more effectually to ſecure to himſelf and his heirs the 


(rid reverſion and inheritance, and to take away any pretence 


of right that might afterwards be ſet up againſt his title thereto ; 

agreed to purchaſe the right and intereſt of the ſaid George 
nd Edmund Hunt in the ſaid reverſion : And accordingly by a 

bond, dated the 15th of Auguſt, 1642, the ſaid George Hunt 

became bound to the ſaid John Lever in the ſum of 1000/7. 

under a condition, that the ſaid George Hunt ſhould, at all 

times, aſſure, convey and confirm unto the ſaid John Lever 

and his heirs, the ſaid premiſſes with the appurtenances, then- 

tofore in the tenure and occupation of one John Hunt, ſo as 

the ſaid John Lever, his heirs and aſſigns, might have and enjoy 
the freehold thereof for ever; which conveyances and aſſurances 

were to be had and done by the ſaid George Hunt to the ſaid 

Jobn Lever, his heirs and aſſigns, either by fine, feoffment, 

recovery, or by any other lawful ways and means, according 
to the advice of the counſel learned in the law of the ſaid 
Jobn Lever, and at the coſts and charges of him, his heirs and 
aligns. And by another bond, dated the 19th of the ſame 
month, the faid George Hunt became bound to the ſaid Fohn 
Lever in the penal ſum of 1000/7. under a condition, that the 
ſaid George Hunt ſhould convey and aſſure to the ſaid John 
Lever and his heirs, in like manner as he had agreed by the 
condition of the ſaid former bond, the ſaid premiſſes free from 
all fines, feoffments, ſales, ſtatutes, contracts and aſſurances 
whatſoever ; with ſome other little variations from the former 
condition. And ſome time afterwards, by another bond, dated 
the roth of February, 1644, the ſaid Edmund Hunt became 
bound to the ſaid John Lever in the penal ſum of 3oo/. under 
condition, that the ſaid 7% Lever, his heirs and aſſigns, 
ſhould hold and enjoy the ſaid premiſſes, without any let, ſuit, 
trouble or diſturbance, and free from all incumbrances by or 
from the ſaid Edmund Hunt, or any claiming under him. 


fohn Lever having thus contracted with the ſaid George and 
Edmund Hunt for the purchaſe of the reverſion and inheritance 
of the ſaid premiſſes, directed proper conveyances thereof to 
be made: But in order to prevent the ſaid term of 100 years, 
Which was then in the ſaid Jobn, from merging or being loſt, 
as it would have been if the inheritance had been conveyed to 
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him, 
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him, it was thou wy, 406i able td dae 21h enn of the 
inheritance in the names r truſtees; and therefore the fad 
Jobn directed, that they ſhould be taken in the names of Ro. 


bert Lever of Darcy-Lever, Gent. and James Leber of Man. 
cheſter, clothier, who were near relations of his. And accord. 


ingly, by indenture of feoffment, dated the 15th of December, 
1644, the ſaid George Hunt, for the confiderations therein 
mentioned, granted and conveyed to the ſaid Robert Lever and 
James Lever, their heirs and aſſigns, the reverſion! and inherit. 
ance of the ſaid premiſſes; with ſeveraF covenants for quiet 
enjoyment, and againſt incumbrances (excepr” the” ſaid 'leafe 
for 100 years) and for further aſſurance. And by "atiothet 
indentbre of feoffment, dated the 11th of February,” 1644, the 
faid Edmund Hunt, in like manner, granted and conveyed"the 
ſaid premiſſes to the faid Robert Lever and James Lever, theit 
heirs and aſſigns. And by an indorſement upon each of theſe 
deeds reſpectively, it was mentioned, that the faid Jobn Lever 
did conſent and , agree thereunto, and pay two pence, in the 
name of attornment, to the faid Robert and James Lever. 


Some time in 1646, Jobn Lever died inteſtate ; whereupon 
Katherine his wife took out letters of adminiſtration to him, 
and ifterwards called upon George and Edmund Hunt, to make 
further aſſurance. Accordingly, by indenture tripartite, dated the 
6th of March, 1646, and made between the ſaid George Hunt and 
Edmund Hunt of the firſt part, the ſaid Robert and Fames Lever 
of the ſecond part, and Thomas Warburton and Richard Warburtm 
of the third part; George and Edmund Hunt did covenant and 
agree, to ſuffer a common recovery of the ſaid premiſſes to the 
ſaid Robert and James Lever, to the uſes following; for the 
ſtrengthening, corroborating and confirming of the before men- 
tioned leaſe for 100 years ; and as to the reverſion and inherit- 
ance, of the ſaid premiſſes, expectant on the determination of 
that leaſe, to the uſe of the ſaid Robert and James Lever, their 
heirs and afhgns. | 


Purſuant to this deed, a common recovery, wherein the ſad 
Thomas and Richard Warburton were demandants, the faid 
Robert Lever and James Lever tenants, and the ſaid George 
Hunt and Edmund Hunt vouchees, was duly ſuffered of the faid 


premiſles ; by virtue whereof, and of the ſeveral before a 
3 | tio 
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tione> purchaſe deeds, the ſaid Robert and James Lever became 


legally ſeiſed of the reverſion and inheritance of the ſaid pre- 


miſſes, expectant upon the determination of the ſaid term of 
100 years, in truſt for the heirs of the ſaid John Lever, and 
thoſe claiming under him. | 


On the death of John Lever, the equitable reverſion and 
*nheritance of the premiſſes deſcended to Robert Lever his 
eldeſt ſon, the appellant's grandfather ; but the ſaid Katherine 
Lever held and enjoyed the premiſſes, and afterwards aſſigned 
the ſame to her younger ſon Fehr Lever, and then deviſed the 
fame to him by her will; and after her death, he enjoyed the 
fame for his life ; the term going all along till the determina- 
tion of it in a courſe of adminiſtration, diſannexed from the 


inheritance. 1 


On the death of Robert Lever, the premiſſes deſcended to 
Jobn Lever, his only ſon and heir, the appellant's father; and 
upon his death, came to the appellant in that right. But 
before the determination of the term, there being ſome ſuits 
revived againſt John Revel Lever, the appellant's brother, to 
whom the ſaid Job the father had given the premiſſes; which 
ſuits had, for many years, been carried on in the Court of 
Chancery concerning the inheritance of the ſaid premiſſes; and 
the ſaid John Revel Lever being informed, that the reſpondent 
could give him ſome light into his family affairs, produced the 
title deeds to the reſpondent for that purpoſe ; who finding 
the ſame to have been taken in the names of the ſaid Robert 
and James Lever, ſet up a title to the premiſſes, as heir at law 
of Robert Lever, one of the truſtees ; who, as he pretended, 
ſurvived Fames Lever, the other truſtee. 


The leaſe of 100 years expired at Chriftmas, 1732 ; and ſoon 
afterwards the reſpondent, by means of ſome indirect practices 
with the tenants, obtained poſſeſſion of the barn and cloſes ; 
but not being able to prevail with Sarah Brearcliffe, the tenant 
in poſſeſſion of the ſaid meſſuage, to attorn to him, he ſerved 
her with a declaration in ejectment; but inſtead of proceeding 
therein, the reſpondent, on the 7th of December, 1733, exhi- 
bited his bill in the Chancery Court held for the county pala- 
tine of Lancaſter, againſt the ſaid John Revel Lever and Sarab 
Vo I. IV. 48 Brear- 
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LW  'Were the real purchaſors of the premiſſes, and that he was the 
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heir of the ſurvivor of them; and therefore praying, that he 
might have an account of the rents and profits of the ſaid pre- 
miſſes, and be let into poſſeſſion of ſuch part thereof, as the 
ſaid defendant Brearcliſte held and enjoyed. | 


To this bill the ſaid John Revel Lever, on the 28th of Be. 
bruary, 1733, put in his anſwer ;, and thereby ſwore, that one 
Leigh Page claiming title to the premiſſes, under a pretend. 
ed grant thereof from John Hunt, and he being informed that 
the reſpondent could give ſome light into his pedigree, applied 
to him for that purpoſe, and produced ſome abſtract of the 
purchaſe deeds, or otherwiſe acquainted the reſpondent! with 
the ſame; who, by this accident, having diſcovered. that the 
deeds were taken in the names of the ſaid Robert and Fames 
Lever, without any truſt being expreſſed in the ſame, and pre- 
ſuming that the ſaid John Revel Lever had no manner of evi- 
dence of the ſaid truſt, ſet up his pretended. title to the pre- 
miſſes. Fl | a; i 


Pending this ſuit, John Revel Lever died inteſtate and with- 
out iſſue; whereupon the premiſſes deſcended to the appellant, 
as his only brother and heir at law, and on the 22d of Fuh, 
17 34, the appellant exhibited his bill in the ſaid Colt againſt 
the reſpondent ; praying, that he might have an account of the | 
rents and profits of the ſaid eſtate, and have the poſſeſſion, and 
a conveyance thereof in execution cf the ſaid truſt, and that he 
might hold and enjoy the fame againſt the reſpondent and, his 
heirs.” | | 


The reſpondent, by his anſwer to this bill, admitted that the 
ſaid John Revel Lever applied to him, and made enquiry touch- 
ing the pedigree of the Levers, and that the purchaſe, deed: 
were then mentioned ; but pretended, he knew and was apptiſed 
of the ſaid deeds and title before ſuch application was made ; 
bat ſaid, he could not ſet forth when, or by what means he ficlt 
diſcovered the purchaſe deeds, fave as aforeſaid ; and admitted, 
that he never, to his knowledge, had the purchaſe deeds, 0 
the deeds, papers and writings relating to the premiſſes in his 


cuſtody or poſſeſſion; and alſo admitted, that he gave one 1 
| 905 
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the tenants 207. and another 4/. 103. and thereby got into 
poſſeſſion of the ſaid barn and cloſes. ak 


7 


Both cauſes being at iſſue, 1 Wittedby examined, they came 
on to be heard in the Dutchy Court of Lancafter, on the 24th 
of November, the 6th of December, and the zd of February, 
1736; when the Court, refuſing to permit the award made by 
the ſaid Langley to be read, declared, that the reverſion and 
inheritance of the ſaid premiſſes was not a truſt for the appellant, 
but that it was veſted in the reſpondent and his heirs ; and 
therefore ordered and decreed, that the appellant ſhould. account 
with the reſpondent, for the rents and profits of the eſtate 
received and enjoyed by him fince the determination of the 
ſaid leaſe for 100 years, and ſhould deliver up poſſeſſion thereof, 
with the deeds and writings relating thereto, to the reſpon- 
dent; And it was referred to the Clerk of the Court, or his 
Deputy, to take an account of what the appellant, or any for 
his uſe, had received by the rents and profits for the time 
aforeſaid, which, after a deduction of juſt allowances, the 
appellant was to pay to the reſpondent: And it was ordered, 
that the appellant's croſs bill ſhould be diſmiſſed, and that the 
reſpondent ſhould have his coſts in both cauſes, and that the 
appellant ſhould pay the ſame. 


The appellant, conceiving himſelf aggrieved by this decree, 
zppealed from it; infiſting that it was manifeſt, his great grand- 
father agreed with George and Edmund Hunt, for a conveyance 
of the reverſion and inheritance of the premiſſes, and for that 
purpoſe took the ſaid bonds from them: And as on the one 
hand, it was natural to ſuppoſe that a perſon entitled to ſo long 
« term, would be deſirous of purchaſing the inheritance, and 
keeping the eſtate always in his family; ſo on the other hand, 
it was abſurd to ſuppoſe that two ſtrangers, who lived' at a 
gat diſtance from each other, ſhould purchaſe a dry reverſion 
of an eſtate, and make themſelves joint tenants of it, when 
neither of them would, probably, live out half the term. That 
it appeared, from the times of the conveyances of the premiſſes 
to Robert and James Lever, that they were, in purſuance of 
the reſpective agreements, contained 1n the conditions' of the 
bonds; and tho” not made to Jobn Lever, to whom the ſaid 


onds were given, were nevertheleſs in truſt for him and his 
2 
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heirs ; 


D. Ryder. 
J. Strange. 
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heirs ; and the. only inducement to take the conyeyance in he 
names of truſtees. was to prevent the term from merging in 
theinheritance. That tho! Kathering, . the,, widow, and admi- 
niſtratrix of Jobs Lever, had in that right poſſeſſed the term, 
and afterwards aſſigned, and then deviſed the ſame to her 
younger ſon; yet, as Yohn Lever. had not declared the term to 
be attendant. on the inheritance, ſhe might conſider it as her 
right, or as aſſets to pay debts : Terms in the owner, where 
the inheritance was in his truſtees, having been conſidered, a; 
aſſets. to pay debts ; but if he knew that the term ought to 

go with the inheritance, it amounted only to this, that ſhe 
deſignedly concealed her eldeſt ſon's title from him. Beſides, 
the conveyances of the inheritance of the premiſſes had never 
been in the poſſeſſion of the reſpondent, or any under whom 


he claimed; but had all along been in the poſſeſſion of thoſe 


claiming under John, the deviſee of the term, and under whon 
the appellant claimed, 


To this it was ſaid on the other fide, that the > gene 
alto 'aroſe under deeds of abſolute purchaſe in 1644 in 
which no truſt was mentioned or intimated; but, on the con- 
trary, the purchaſe money was expreſſly mentioned to be paid 
by the refppndent's anceſtors: And this clear, legal title 
endeavoured to be taken away, ſolely by the pretence of atm 
ariſing above 90 years ago, without any declaration of trulftvin 

2 or the leaſt evidence of payment of the conkderapon 
money; but founded merely upon uncertain conjbckures, Fhich 
were $0 only unſupported by any poſſeſſion, agreeable J0 'the 
truſt, but contradicted by a long ſucceſſive poſſeſſion; ibo. 
ſiſtent with it. That 1 Fohn Lever, who was entitled to the 
term, purchaſed in tlie reverſion, tho' in another's name, he 
was then owner of the term and inheritance too; and the term 
would have been no longer a term in groſs, but attehdailt upon 
the inheritance, and on his "geath, the eſtate ought te to have 
been enjoyed by Robert, his eldeſt ſon and heir; but "Inſtead 
of that, tho' he died within 2 year of this pretended gorchal 
of the inheritance, and when 5 fact, if true, was recent, and 
could not Be'Forgotten by the family; yet Katherine, his widow 
and afmitiftratrix, entered and enjoyed it as a leaſehold, and 
ſettled it upon her youngeſt ſon; and it had ever ſince ja 
enjoys 


Caſes in Parliament, 
A013 fH 6 1TTRES mn! a9h3 1 
enjoyed as a leaſchold only, and by thoſe who could not claim it 


us an inheritance.” That the pretence fot up to make it pro- 
| bable;! that the inheritance was purchaſed in truſtees' names, 
was," that the term might not be merged '\whereas it was wore 


and the inheritance taken in the name of a real purchaſor: But 
this appeared to be a mere pretence; for when Jobn Lever died, 
the term veſted, in point of law, in his adminiſtratrix, and his 
heir might ſafely. have taken ® limitation of the inheritance, 
without a merger of the term; and yet the uſes of the recovery, 
which was ſuffered after Jobn Lever's death, were declared to 
the reſpondent's anceſtors ;' tho no account can be given, why 
their names ſhould be again uſed as truſtees, when the: fole 
reaſon for it ceaſed, and when there was no declaration or other 
writing to manifeſt the truſt. | 1 


reſpondent. I. That the uſes of the recovery were firſt to 
corroborate the term, and then to the reſpondent's anceſtors 
in fee. II. That the bonds of the 19th of Auguſt, 1642, and 
1oth of February, 1644, from Edmund and George Hunt to 
Jobn Lever, were proofs of his being the real purchaſor. 
UL. That it was improbable, that Robert and James Lever 
would purchaſe only a dry reverſion, expectant upon ſo long 
a term. And IV. that the purchaſe deeds were in the appellant's 


hands, "I 


* 
* - 


Ni : 

ch To the Arſt objection it was anſwered, that the declaring the 
he uſes.ofthe recovery in this manner, was not only proper, but 
n. neceſſary, even for the ſake of the vendor, who ſold to the 
7 reſpondent's anceſtors a reverſion only for no uſe could haye 
be 5 


been limited of that reverſion, without mentioning the par- 


0 i dieular eſtate upon which it was expectant.— As to the ſecond 
pon i objection it was ſaid, that the bonds were, at the moſt, but 
Ae proofs that Jobn Lever once intended to purchaſe, but not that 
beat he actually did purchaſe z and their remaining uncancelled 
haſe and in the appellant's hands, afforded a much ſtronger proof, 
and BN that whatever intention or agreement there once was to convey 
4 the reverſion to Fohn Lever, it never was carried into execu- 
10 


don; for otherwiſe, theſe bonds would have been cancelled or 


delivered up on the execution of the conveyances; unleſs it 
Vor. IV. 4 T was 


probable, that the term would have been aſſigned to a truſtee, | 


But ſoveral objections were taken to the right claimed by the 


cancelling or taking up his bonds, or having any diſcharge 


thereby come into the hands of the appellant's anceſtors: 
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was to be imagined, that in this tranſaction, -contrary to the 
cout ſe of buſineſs; and even to common prudence, the vendee 
compleated his purchaſe, without having any thing to . ſhew 
for it; and that the vendor performed his agreement, without 


from them : F or the conveyances to the reſpondent's anceſtors 
neither recited the bonds, nor were a performance of the con- 
ditions, but were made to different perſons, and different uſes; 
and tho' at this diſtance of time it was impoſſible for the 
reſpondent to ſhew upon what occaſion theſe bonds were 
given, yet neither did the appellant ſhew how they came 
to remain, uncancelled ; ; and upon the foot of oy there 
was as much room to imagine, that the name © Jobn Lever 
was made uſe of in the bonds as a truſtee for Robert and Fame | 


Lever, as that their names were uſed in the conveyances in 


111 


truſt oC Fohn Lever. — To the third objection, it was fad p 
be , far from improbable, that both branches of the fami 
might be try in to get this reverſion, and that the ape 


wat 


anceſtors, who were the elder branch, might, as the pretniſſes 
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lay convenient and near to the family eſtate, endeavour to buy 
the reverſion, as a means of buying the term alſo. But if tht 
argument weighs any thing, the objection is the ſame to the 
appellant, as the reſpondent ; for ſuppoſing the appellant and 
his anceſtors to have been entitled, yet it was only to a aß 
reverſion, expectant upon the determination of a 100 years 
term; and it being certain, that the term was conſtantly enjoy: 
ed as a chattel intereſt, and by the younger branch of the 
family, it was equally improbable that Jobn Lever ſhould pur- 
chaſe the reverſion. and inheritance for 'the benefit of the heirs 
of his family ; in whom it was not to take place, otherwil 
than as C dry reverſion, for near the ſpace of 10⁰ years. - — 
And as to the fourth objection, it did not ap] bear now the 
purchaſe deeds came into the a appellant's s hands; but it was 
probable, that upon the death of Robert Leg 0 irh6ut iſſue 
male, and the appellant's anceſtors coming into poſſeffion of 
the bulk of the family eſtate, the deeds in queſtion might, by 
miſtake or accident, be intermixed with the family deeds, and 


For it was plain, that they knew nothing of theſe deeds, becauſe 
the appellant's father claimed his eſtate by collateral deſcent 
from the younger branch of his family, which was inconſiſtent 


4 with 
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with the purchaſe deeds, and even with the appellant's. own- N 
title: be deducing the ſame as heir to the elder branch of his 4 
cmily, in a direct line from Jebn Lever, the pratenged! real. 
mc ning 1015 IA be 11 
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AFTER hearing counſel on mos appeal, it was DECLARED, Drexzz 
that the inheritance of the premiſſes 1 in queſtion, was veſted, in A N. Fry 
the reſpondent, i in, truſt for the appellant and his heirs : f And * 
therefore it Was ORDERED. and ADJUDGED, that the decree 

com lained of ould be reverſed ; and that the reſ] ondent 

KA at the Charge of the ll, convey the legal eſtate 

of the premiſſes | in queſtion, to the appellant and his heirs :* 

And it was further ORDERED, that the reſpondent ſhould forth- | 

with deliver poſſeſſion of ſuch part of the premiſſes as Was in 

his poſſeſſion, or in the poſſeſſion of any of his under-tenants, 

to the appellant z ; and ſhould alſo deliver to the appellant all 

teeds and writings. in his cuſtody, or power, relating to the 

premiſes upon oath ; and ſhould come to an account with the 

ppellant before the Clerk of the Court of the Dutchy Cham- 

ber of Lancaſter, | or his Deputy, for the rents and profits chere. 

of received by the reſpondent, or any other perlon by his order 

or for his uſe, and pay to the appellant What ſhopld be t found 

due on the ſaid account, after a deduction of all juſt allowances; | 

and that for, the better taking ſuch account, T the reſpondent | | 
ſhould be examined on interrogatories, as the ſaid Clerk or | 
his Deputy ſhould dire& ; and ſhould produce upon, bath all 
books, papers and writings relating thereto: And it was fur- | 
ther oRDERED, that the reſpondent's bill ſhould be diſmiſſed, . | 


and that no coſts ſhould be paid on either fide. hitherto; but. 
| 
| 
| 


that the coſts of taking the account now directed, and all other 
ſubſequent coſts, ſhould be reſerved till after the faid Clerk or 
bis Deputy ſhould have made his report: And. it Was further 
OWDERED, that the ſaid Court ſhould give all neceſſary and | 
proper directions for carrying this order eee e into due 


executi 
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Caſe 43. Richard Ryland, Eſqʒ 22 Appellant. 
James Roch Green and Barry Calles, 


Executors of Benjamin Green, and! . 

„ Donne 
Jobn Fitzgerald Executor of Edward > Reſpondents, 
Fitzgerald, 4 5 [ 


zd May, 1738. 


B Y an act of Parliament made in Ireland, 20 Ann. it wy, 

| amongſt other things, enacted, that every papiſt, or per- 
ſon profeſſing the popiſh religion, ſhould, from and after the 
24th day of March, 1703, be diſabled and made incapable to 
buy and purchaſe, either in his or their own name, or in the 
name of any other perſon or perſons, for his or her uſe, or in 
truſt for him or her, any manors, lands, tenements, or here. 
ditaments, or any rents or profits out of the ſame, or any leaſes 
or terms thereof, other than any term of years, not exceeding 
thirty one years, whereon a rent not leſs than two thirds of the 
improved yearly value at the time of the making ſuch leaſe of 
the tenements leaſed, ſhould be reſerved and made payable 

during ſuch term: And that all and fingular eſtates, terms, or 
any other intereſt or profits whatſoever, other than ſuch leaſes, 
not exceeding thirty one years as aforeſaid, of, in, or out of 
ſach lands, tenements, or hereditaments, from and after the 
ſaid 24th day of March, to be bought and purchaſed by or for 
the uſe or behoof of any ſuch papiſt, or perſon or perſons pro- 
feſſing the popith religion, or upon any. truſt or confidence, 
mediately or immediately, to or for the benefit, uſe, or advan- 
tage of any ſuch perſon or perſons profeſſing the popiſh religion; 
ſhould be utterly void and of none effect to all intents, conſtrue- 
tions and parpoſes whatſoever. N . 


And by another act of Parliament, made in that kingdom in 
the 8th year of the ſame reign, reciting the former act; it WI 
further provided and enacted, that all ſuch lands, tenements and 
hereditaments, conveyed or leaſed, or to be conveyed or leaſed, 
to any papiſt, or perſon profeſſing the popiſh religion; or te 
the uſe of, or in truſt for any papiſt, or perſon profeſſing 2 
pop 


11316150 % in 


* 
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popiſn religion, contrary to the true intent and meaning of the * 
aid acts; and all collateral ſecurities as were or ſhould be madè bbs 
or entered into, to cover, ſupport, ſecure or make good the ſame, 

ſhould and might be ed for by any proteſtant or proteſtants, 

by his or her or their proper action, real, perſonal, or mixt, 

founded on the ſaid acts, in any of her Majeſty's Courts of law, 

or in any Court of Equity, if the nature of the caſe ſhould require 

it; and the plaintiff or demandant in ſuch ſuit, upon proof that 

ſuch purchaſe or leaſe was made in truſt for any papiſt, or 

perſon profeſſing the popiſh religion; or under any confidence 

to or for any papiſt, or perſon profeſſing the popiſh religion; er 

for his, her, or their benefit or advantage, by receiving the 

rents, iſſues, or profits thereof, or otherwiſe ſhould obtain a 

verdict and judgment, or adecree thereupon, and ſhould recover 

the ſame, and have execution to be put into the ſeiſin and poſ- 

ſion thereof; to hold and enjoy ſuch lands, tenements and 
hereditaments, according to the eſtate, uſe, truſt, intereſt, or 


; confidence, which ſuch papiſt, or perſon profeſfing the popiſh 
5 religion had, or ſhould have had therein, had he, the, or they 
- been qualified to purchaſe, hold, or enjoy the ſame ; ſihject 
f nevertheleſs, to all fuch rents, covenants and conditions, 'Feſ&rva- 
: tions and incumbrances whatſoever, as the fame would have 
ſ been ſubject to in the hands of ſuch papiſt, or in the hands of ſuch 
„ perſon to whom the ſame were ſold or leaſed, in truſt for ſuch 
f papiſt, or perſon profeſſing the popith religion, or to his, her, | 
ie or their uſe, benefit, or behoof. bo | 
Y | | ' — LIAS 4 | 
© Benjamin Green, deceaſed, on the 4th of February, 1731, „ 
e, exhibited a bill in the Court of Exchequer in Jreſand, againſt | 
1 Edward Fitzgerald, the appellant, and others ;, ſetting forth, 


that one Michael Murphy, being ſeiſed in fee ſimple of the 


WS town and lands of Yilliamſtowne,,in- the, county of Waterford, 
and having mortgaged the ſame to one. Edward. wx; did 
afterwards execute an abſolute conveyance of the equity of re- 

in demption thereof to the ſaid BA οαν Fitzgerald; and his heirs, 

7 in conſideration of 2200 J. But that the ſaid Edward Fitæ- 

ad gerald, being then and always a papiſt, was -precluded and diſ- 

ed, abled from enjoying 'the benefit of the purchaſe by the ſaid 
to latutes. And that the eſtate or infEreſt meant, or intended to 


de ſold and conveyed to him aas aforeſaid, was null and void in 
reſpect of himſelf, and ſubſiſted only for the uſe and advantage 
Vor. IV. 4 U | of 


both alledged to be papiſts. 
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of a proteſtant diſcoverer or, informer, as a forfeiture, granted ty 
him by virtue of the laſt mentioned act: But it was thereby 


chaſe which the ſaid Edward Fitzgerald had ſo made, and to 
elude the ſeveral diſabilities and incapacities laid upon him by, 
the ſaid ſtatutes; the appellant had been prevailed upon to 
exhibit a bill in the Court of Chancery in the ſaid kingdom, 

againſt the ſaid Edward Fitzgerald and others, | claiming the 
whole benefit and advantage of the ſaid purchaſe, and alſo of 
the mortgage (which was charged to have ſince come to and 
veſted in the ſaid Edward Fitzgerald) as the firſt proteſtant 
diſcoverer entitled thereto under the ſaid act of Parliament: But 
that ſuch bill was exhibited only in truſt for the ſaid Edward 
Fitzgerald ; and that the ſame, or any recovery or other ſub- 
ſequent proceedings thereupon, could not be any bar to the ſaid 
Benjamin Green, but that he ought, notwithſtanding, to be looked 
upon as the firſt true and real proteſtant diſcoverer ; and there- 
fore the ſaid Benjamin Green, by his bill, prayed to be deerced 
to the faid lands, or to ſuch intereſt therein as was intended for 
the ſaid Edward Fitzgerald, or the ſaid mortgagee, who were 


After the appellant and the ſaid Edward Fitzgerald, and the 
other parties, had ſeverally put in their anſwers, and thereby 
fully denied all the material allegations of this bill; the ſaid 
Benjamin Green, purſuant to an order of the 18th of May, 
1732, exhibited a ſupplemental bill againſt the appellant and 
the ſaid other parties ; ſuggeſting, that ſince the time of his 
exhibiting his original bill, he had made further diſcoveries of 
ſeveral facts and circumſtances, tending, as he alledged, to 2 
further manifeſtation of the ſuppoſed truſt between the appel- 
lant and the ſaid Edward Fitzgerald; and which he therein 
diſcloſed and ſet forth at large. But before all the parties could 
put in anſwers thereto, the ſaid Benjamin Green died; having 
in his laſt illneſs made his will, and thereby deviſed to his ſon, 
the reſpondent James Roch Green, all the benefit of the faid 
diſcovery, and likewiſe of all the paſt and future proceedings | 
of the ſaid information, and of the decree to be pronounced 


thereupon ; and thereof appointed the reſpondents Green and 
Colles executors, | 


The 
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The executors having proved the will, exhibited a bill of 
reviyor againſt the appellant and the ſaid Edward Fitzgerald, 
and the other parties; praying, that the ſaid ſeveral bills and 
the proceedings had thereon _ reſpectively, might be revived 
and ſtand in the ſame plight and condition in their names, as 
the ſame ſtood at the time of their ſaid teſtator's death; and 
that they might be admitted to proſecute the ſaid ſuits in their 
own names, and have the ſame benefit as the ſaid Benjamin 
Green would have had were he then living ; and that ſuch of 


the defendants as had not anſwered the ſaid ſupplemental bill, 
might anſwer the ſame. 


To this bill of revivor the appellant put in a demurrer ; and 


for cauſe of demurrer ſhewed, that by the rules of law or equity, 
\ no bill of revivor did lie, or could regularly be brought in this, 


or any ſuch like popular ſuit or information; and for that, if 
any ſuch bill did lie, yet in regard the intereſt thereby de- 


manded was in the nature of an inheritance, and that neither 
of the complainants claimed the ſame as heir at law, but only by a 


deviſe, and in a courie of executorſhip, they were not as ſuch, 
entitled to have exhibited or maintained any bill of revivor. 


This demurrer came on to be argued on the 8th of Fuly, 
1734, before the Chancellor, Treaſurer, Lord Chief Baron, 
and other Barons of the ſaid Court of Exchequer ; and on the 


next day, they were pleaſed to order, that the ſame ſhould ſtand 
oyer-ruled with coſts. 1 


The appellant therefore appealed from this order, contending, 
that where by any penal ſtatute a forfeiture is annexed to that 
which was no offence before, and the right of ſuing for it is 
given to any common informer, no tranſmiſſible intereſt, eſtate, 
or title, can veſt in him, before judgment is firſt obtained for 
recovery thereof. That in the preſent inſtance, the firſt diſ- 
coverer could only be conſidered as a common informer, ſince 
he had barely a right of action given him by the above men- 
tioned penal ſtatutes ; but if any ſuch eſtate or intereſt had 
devolved upon the reſpondents Colles and Green, by virtue of the 
(viſe in Green's will, they ought to have entitled themſelves 


thereto by an original bill, and not by a bill of revivor, which 


cannot regularly be exhibited by a deviſee. 
To 


N. Fazaker- 
ly. 
W. Murray. 
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—— To this it was anſwered, that by the aforeſaid acts of Par. 

22 liament, Benjamin Green, the firſt proteſtant diſcoverer, became 

D. Ryder. entitled to the rents and profits of the eſtate, from the time of 

J. Strange. filing his bill, which muſt therefore go to his deviſee, or repre. 

ſentative, after his death ; and whatever intereſt veſted in him, 

it was in his power to diſpoſe of by his will, the' he had not 

the actual poſſeſſion. That as this eſtate was to be conſidered 

as an intereſt veſted in Benjamin Green on filing his bill, it was 

apprehended, that the reſpondent James Green was well en- 

titled to it by deſcent from his father, to whom he had ſhewn 

himſelf to be ſon and heir, altho' he ſhould not be fo entitled 

as deviſee ; and the title of Green's executors was good as to the 

rents and profits of the eſtate which accrued in his life-time, 

and which therefore entitled them to revive the former ſuit. 

And that tho' a deviſee cannot, as ſuch, bring a bill of reviygr, 

becauſe that is confined to the repreſentative of the plaintiff; 

| yet he may bring a bill in the nature of a bill of reyivor, to 
| have the benefit of the former proceedings. It was therefore 
| hoped, that the order for over-ruling the demurrer, would be 
aflirmed, with coſts. 


Oxprx Bur after hearing counſel on this appeal, it was ORDERED 
reverſed, oy ; ; 
Jour. vol. 25. and ADJUDGED, that the order therein complained. of, ſhould 


P. 239+ be reverſed, and that the demurrer ſhould: be allowed; without 
prejudice to the reſpondents Green and Colles, or either of them, 
bringing an original bill for the premiſſes in queſtion, as pro- 
teſtant diſcoverers i in their own right, as they ſhould be adviſed, 


* 
— — 
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Between Samuel Berington, on) 
the demiſe of John Dormer, P laintiff 
Eſq; — 


Juln Parkhurſt, Eſq; and Ri- 
carda his Wife, Sir John 
Forteſcue Aland, and Dame 
Elizabeth his Wife, and Ca- 
therine Dormer, . Spinſter, 
and Others, — by 


» mc 
* 


in Error. 


Defendants 


1 6th May, I 738. 


O HN Dormer, Eſq; having three ſons and two brothers 

living, and two nephews, the ſons of a deceaſed brother ; 
and being deſirous to ſettle the ancient family eſtate in the males 
of his name and blood, in caſe there ſhould be no iſſue male of 
his own ſons; did, upon the marriage of his eldeſt ſon, Sir 
John Dormer, Bart. with Suſanna, one of the daughters and 
coheirs of Sir Richard Brawne, and in conſideration thereof, 
and of 50007. the marriage portion, by indenture of feoffment, 
dated the 13th of Auguſt, 1662, made between the ſaid John 
Dormer, and Sir John Dormer his ſon and heir apparent, of the 
firſt part, the ſaid Saſanna Braune of the ſecond part, Sir Ro- 
bert Jenkinſon and Sir William Child, of the third part, and 
Jobn Cave and Thomas Marriett, of the fourth part; limit, 
kttle and convey (amongſt other lands) the manor of Shipton- 
Lee and Lee-Grange, and divers lands, tenements and heredita- 
ments, the eſtate and inheritance of the ſaid John Dormer and 
dir Fobn Dormer, or one of them, in the county of Bucks, 
(lubje& to an eſtate in part of the premiſſes, to the ſaid ohn 
Dorner, the father, for life) to truſtees and their heirs, to the 
uſes tollowing ; viz. to the uſe of the ſaid Sir John Dormer, 
and his aſſigns, for 99 years, if he ſhould fo long live; with 
temainder to truſtees to preſerve contingent remainders; re- 
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Strange 1086. 
Viner, vol. 

1 3. P · 292. 
CA. 23. 


2. 


mainder to the firſt and other ſons of the ſaid marriage, in tail 


wail ſucceflively ; remainder, as to part of the premiſſes, to the 


Tuſtees for 99 years, for raiſing daughters portions ; remainder, 
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as to all the premiſſes, to the firſt and other ſons of the ſaid dit 
John Dormer, by any other wife, in tail male ſucceſſively ; re. 


mai nder to Robert Dormer, ſecond ſon of the ſaid John Dorner, 


(afterwards one of the Juſtices of the Court of Common Pleyy) 
for 99 years, if he ſhould ſo long live; remainder to truſtees 
to preſerve contingent remainders; remainder to the firſt and 
other ſons of the ſaid Robert, in tail male ſucceſſively ; remain. 
der to Fleetwood Dormer, third ſon of the ſaid John Dorner, 
for 99 years, if he ſhould ſo long live; remainder to truſtees 
to 22 contingent remainders; remainder to the firſt and 
other ſons of the ſaid Fleetwood, in tail mail ſucceſſively; re- 
mainder to the ſaid John Dormer, and the heirs male of his 
body; remainder to Peter Dormer, brother of the ſaid Jahn 
Dormer, for 99 years, if he ſhould ſo long live; remainder to 
truſtees to preſerve contingent remainders; remainder to the 
firſt and other ſons of the ſaid Peter, in tail male ſucceſſively; 
remainder to Fleetwood Dormer, afterwards Sir Fleet wood Dor- 
mer, another brother of the ſaid John Dormer, for gg years, if 
he ſhould ſo long live; remainder to truſtees to preſerve con- 
tingent remainders; remainder to the firſt and other ſons of 
the ſaid Fleetwood, in tail male ſucceſſively ; remainder to 
Bennet Dormer, who was the eldeſt ſon of Euſeby Dorner, 
deceaſed, another brother of the ſaid John Dormer, for gg years, 
if he ſhould ſo long live; remainder to truſtees to preſerve con- 
tingent remainders; remainder to the firſt and other ſons of the 
faid Bennet Dormer, in tail male ſucceſſively ; remainder to Euſch 
Dormer, ſecond ſon of the faid Euſeby Dormer, and father of 
the leſſor of the plaintiff, for 99 years, if he ſhould ſo long 
live ; remainder to truſtees to preſerve contingent remainders; 
remainder to the firſt and other ſons of the ſaid Eu/eby, in til 
male ſucceſſively ; remainder to the heirs of the body of tht 
ſaid John Dormer ; remainder to the right heirs of the ſaid 


There was iſſue of this marriage one ſon, afterwards Sir Mi 
tam Dormer, and one daughter, Suſanna, who married Fran” 
Sheldon, Eſq; and by whom ſhe had ſeveral - children, who W 
enjoyed other parts of the family eſtate, as heirs general of Jai 
Dormer, who made the ſettlement, 


B 
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It happened, that the ſeveral ſucceſſive limitations in this ſet- 
tlement, precedent to the eſtate limited to Euſeby Dormer, the 

nephew, determined in his life-time, by the deaths of all the 

rior remainder-men without iſſue male; the laſt of ſuch eſtates 
which ſubſiſted, being the term of 99 years, veſted i in Mr. Juſtice 
Dormer ; Who died without any iſſue. 


John Dormer, the leſſor of the plaintiff and eldeſt ſon of the 
ſaid Euſeby Dormer, who was forced to litigate three years in 
the Court of Chancery, to obtain a diſcovery of the ſettlement, 
of which there-were no leſs than three duplicates in the hands 
of the defendants, who uſed all manner of dilatories to avoid 
producing it; being adviſed, that upon the death of his father, 
which happened on the 3d of September 1729, he was become 
ſeiſed of an eſtate tail in the premiſſes, by virtue of the ſaid 
ſettlement; did, in Mzchaelmas term, 1731, cauſe declarations 
in ejectment to be delivered to John Parkburſi, Eſq; and Sir 
Jobn Forteſcue Aland, Knt. and Catherine Dormer, and their 
tenants, for the manor of Shipton-Lee and Lee-Grange, and 
divers meſſuages, lands and tenements, and alſo gs. rent and 
view of frank- pledge, with the appurtenances, lying in Sbipton, 
Lee-Grange and Quainton, in the county of Bucks ; and alſo of 
all manner of tithes growing and renewing in SHipton-Lee; and 
in Hilary term following, the ſaid John Parkburſt and his wife, 
Sir Jobn Forteſcue Aland and his wife, and ' Catherine Dormer, 
and their tenants, made themſelves defendants, and entered into 
the common rule for confeſſing leaſe, entry and ouſter ; and ifſue 
was thereupon joined. 


In Michaelmas term, 1735, the cauſe came on to-be tried at 
the bar of the Court of King's Bench, by a ſpecial jury of the 
county of Bucks; when the jurors found, that as to the tithes, 
rent and view of frank-pledge, in the declaration ſpecified, the 
defendants were not guilty: And as to the treſpaſs and eject- 
ment in the manor, and the reſidue of the tenements and pre- 


miſſes in the declaration ſpecified ; they found a ſpecial verdict 


to the following effect; vi. 


** That on the 13th of Auguſt, 1662, John Dormer, Eſq; and 
Sir John Dormer, being ſeiſed of the premiſſes in the declara- 
tion, in fee, made ſuch deed of ſettlement thereof, as is above 
46 ſet 
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« Dormer and Suſannab. 


«© were limited to him for the term of 99 years, if he fo long 


* Sir William Dormer, Bart. his only ſon and heir at law, who 


died, ſeiſed of ſuch his eſtate in the reſidue of the premiſſes; 


* ſpecified, 
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« ſet forth; and that livery o fifa and ion of the pre« 


© miſles, was made to' the truftces i in due form of law. 


«« That by virtue of the ſaid inns ac livery of fri, * 
* ſaid truſtees afterwards, on the ſaid 13th of Auguſt, 1662, 
* entered upon and were ſeiſed of the premiſſes; and that after 
making the ſaid ſettlement, viz. on the 1ſt day of October, 
*« 1662, a marriage was ſolemnized between the ſaid Sir Joby 


That in Micbaelmas term, in the 14th year of King 
* Charles II. a common recovery was duly ſuffered of the 
te premiſſes, to the uſes in the ſaid feoffment; and that by 
virtue of the ſaid feoffment, livery of ſeiſin and lh 
* the ſaid Sir Fohn Dormer, on the iſt day of December, 1662, 
cc entered into and was poſſeſſed of ſo much of the premiſſes, as 


c 


La) 


lived. And that the ſaid Jobn Dormer, Eſq; afterwards, and 
before the ſaid marriage, entered and was ſeiſed of fo much 
<< of the ſaid premiſſes as were limited to him for the term of 


« his life. 


That on the 1ſt of September, 1670, the ſaid Suſanna Dor- 
«© mer died; and that on the 23d of September, 1675, Sir Jobn 
% Dormer alſo died; and that he left iſſue by the ſaid Suſanna, 


* 


* attained his age of 21; and that on the 23d of Septenber, 
1675, the ſaid Sir William entered into the premiſſes ſo 
* limited to the ſaid Sir Jaobn Dormer his father, for gg years, 
« if he fo long lived, and was ſeiſed thereof in fee tail. 


That on the 1ſt of October, 1679, Jobn Dormer, Eſa; alſo 


4 and left the ſaid Sir William Dormer, his grandſon, the heir 
% male of his body, and alſo his heir at law; and that, ↄn the 
*. ad of October, 1679, the ſaid Sir William Dormer entered into 
« all the premiſſes whereof the ſaid ohn Dormer, his grand- 
father, died ſeiſed, and was ſeiſed thereof as of fee tail; and 
thereby became ſeiſed of all the Fame in the aan 


111 40 «« That 
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« That John Dormer, Eſq; had three ſons; vis. Sir John 09-24 

« Dormer, Robert Dormer and Fleetwood Dormer, in the faid 8 
« indenture of feoffment named; and that after the death of 
« Sir Jobn Dormer, and in the life-time of Sir William Dor- 
« mer, Viz. on the 22d of October, 1723, the ſaid Fleetwood 
. Dormer died, without iſſue male; and that on the 1oth of 
« September, 1678, Peter Dormer, in the ſaid indenture of 
« feoffment named, one of the brothers of the ſaid John Dor- 
« mer, Eſq; died without iſſue male: And that on the 16th of 
« September, 1696, Fleetwood Dormer, alſo named in the ſaid 
« feoffment, and another brother of the ſaid John Dormer, Eſq; 
« died without iſſue male: And that on the iſt of November, 
« 1680, Bennet Dormer, Eſq; named in the ſaid ſettlement, 
« and one of the ſons of Euſeby Dormer, deceaſed, (which ſaid 
\ & Fuſeby was one of the brothers of Fohn Dormer, Eſq;) died 
« without iſſue male; and that on the gth of March, 1725, Sir 
% William Dormer died ſeiſed of the premiſſes, without iſſue male. 


That after Sir Villiam Dormer's death; vis. on the gth of 
% March, 172 5, Robert Dormer entered upon the ſaid premiſes, 
and was poſſeſſed thereof for the term of 99 years, if he fo 
* long lived; and had iflue male Fleetwood Dormer his only 
* ſon: And that in Eaſter term, in the 12th year of King 
George I. a fine, with proclamations, was levied of the pre- 
« miſſes, between Dormer Parkhurſt, Elq; and John Parkhurſt, 
jun. Eſq; and the ſaid Robert Dormer and Fleetwood his ſon ; 
and that in the ſame Eafter term, a common recovery was 
© alſo ſuffered of the premiſſes by the ſaid Robert and Fleetwood, 

with double voucher. 


That on the 22d of June, 1726, Fleetwood Dormer, the ſon, 
died without iſſue male, and that the ſaid Robert Dormer, the 
< father, ſurvived him; and afterwards, on the 16th of Septem- 
ber, 1726, the ſaid Robert Dormer, the father, died without 
* iſſue male, and left iſſue four daughters; viz. Mary Dormer, 
Dame Elizabeth, wife of the ſaid Sir John Forteſcue Aland, 
* Ricarda the wife of the ſaid John Parkhurſt, and the ſaid Ka- 
„ therine Dormer ; and that after the death of the ſaid Robert 
Dormer, the ſaid Sir Jobn Forteſcue Aland and Elizabeth his 
wife, the ſaid John Parkhurſt and Ricarda his wife, and the 
* faid Catherine Dormer, entered into the premiſſes and received 

" the profits thereof; and afterwards in Eaſter term, 1730, levied 


a fine with proclamations of the ſaid premiſſes. 
Vol. IV. -4.F | That 
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e thereupon the ſaid John Dormer, the leflor, became ſeiſed 
—- thereof, as the law requires; and being ſo ſeiſed, he after. 


Caſes in Parliament, 


„That on the 3d of September, 1729, Euſeby Dorner, the 
* nephew of the ſaid John Dormer, Eſq; died, leaving iſſue 
male of his body John Dormer, the leſſor of the plaintiff; and 
that before the death of the ſaid laſt mentioned Euſeby Dorner, 
the ſaid term of 9g years, by the ſaid feoffment limited for railing 
«© daughters portions, was duly ſurrendered and extinguiſhed.” 


That on the 10th of September, 1731, the ſaid John Dorner, 
<< the leſſor of the plaintiff, entered into the premiſles, with 
intent to make the demiſe in the declaration mentioned, to 
the ſaid Samuel Berington, in order to enable the ſaid Bering. 
ton to bring this action of ejectment, hut did not then nale 
„an actual entry for the purpoſe of avoiding the ſaid fines ; and 


«© wards demiſed the premiſſes to the ſaid Berington, as in the 
«© declaration ſtated.” 


„That the ſaid 70% Dormer, the leſſor of the plaintiff, made 
<< three ſeveral actual entries upon the ſaid premiſſes, claiming 
* title thereto ; v2z. the firſt entry on the 6th of January, 1731, 
<< the ſecond on the 6th of October, 1732, and the third entry 
on the xth of October, 1733.” | 


The occaſion of finding this ſpecial verdi& was, that upon 
the trial, two points were inſiſted upon for the defendants: 
I. That the remainder limited by the ſettlement, under which 
the leſſor of the plaintiff claimed, was barred by the fine levied 
by Robert Dormer and Fleetwood his fon, and the recovery 
ſuffered by Fleetwood the fon in 1726. II. That tho' the plain- 
tiff ſhould not be barred by this fine and recovery, yet by it, 
and by the fine of the daughters of Robert Dormer in 1730, 
all perſons who were out of poſſeſſion, were barred, until an 
actual entry made, or at leaſt ſo diſpoſſeſſed, that they could not 
bring an ejectment; and in this caſe, the actual entry found, 
was ſubſequent in time, to the demiſe in the declaration, and 
therefore void; in regard that by law, no perſon can make 
a good leaſe, who is out of poſſeſſion. 


In Hilary term, 1736, and in Hilary term, 1737, this ſpecial 
verdict was argued in the Court of King's Bench; and tho both 


the above points were ſpoke to by the counſel, yet, as the 
1- deten- 
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defendants were entitled to judgment, if the Court ſhould be 
of opinion with them upon either point ; and the Court being 


unanimouſly of opinion, that an actual entry was neceſſary to be 


made by the leſſor of the plaintiff, before the 1ſt of October, 1731, 
the date of the demiſe, and no ſuch entry having been made; 
the Court, therefore, gave judgment for the defendants upon 
that point, without determining the other. 


To reverſe this judgment, a writ of error was brought in 
Parliament ; and on behalf of the plaintiff in error it was inſiſted, 
that the leſſor of the plaintiff, upon the death of Euſeby Dor- 
mer his father on the zd of September, 1729, became ſeiſed of 
an eſtate tail in poſſeſſion in the premiſſes in queſtion ; and was 
therefore at liberty to lay the fictitious demiſe in the declaration, 
at any time after his right accrued. That the defendants were 
no ways entitled to any eſtate in the premiſſes, by virtue of the 
fid ſettlement ; and that the leſſor of the plaintiff was neither 
party or privy to the fine levied by them in Eaſter term, 1730, 
after his right to the premiſſes accrued ; nor could he be pre- 
ſumed to be cognizant of the time of levying it. That his 
title to an eſtate tail in the premiſſes, was clearly found by the 
ſpecial verdict ; the ſeveral intermediate remainder-men between 
him and John Dormer, Eſq; who made the ſettlement; appearing 
upon the record to have ſeverally died without leaving any iſſue 
male of their reſpective bodies. That a fine with proclamations 


F. Chute. 
H. Legge. 


does not, by force of the ſtatute 4 Henry VII. operate as a bar 


to conclude ſtrangers, till after five years elapſe without entry 
or action ; and therefore the verdi& having found, that the 
leflor of the plaintiff made his firſt actual entry on. the 6th of 
January, 1731, and before the declaration in his action, he 
thereby avoided the operation of the fine, and was at liberty to 
lay the demiſe in his declaration, which is a mere fiction of 
law, as early as he thought fit after his right accrued; in the 
{ame manner, as if his title had ſtood independent of ſuch fine, 
lo rendered ĩneffectual within the plain intent of the ſtatute : 
And if ſuch entry was not good to maintain this demiſe, it muſt 
follow, that in every caſe where a fine is levied by a wrong 
doer, and not diſcovered till two, three, or four years after- 
2 the intermediate profits between the time of levying 
"ch fine, and the entry of the lawful owner, muſt be abſo- 
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e entry at any time within the five years, purges the diſſeiſin aud 


D. Ryder. 


J. Strange. 


to avoid a fine, before an ejectment can be brought, and it 


perſons claiming title, and conſequently a leaſe to found the 
ejectment upon, cannot be made till the leſſor regains the poſ. 


Caſes in Parltament. 
lutely loſt ; tho' the ſtatute gives five years to enter, and 15 
the wrong from the beginning, and brings the perſon ſo en. 


tering within the ſaving of the ſtatute, to all intents sand pur- 
poſes. 


On the other fide it was ſaid, that an actual aun is neceſſary 


muſt alſo be before the time of the demiſe ;| becauſe a fine ; is 
of that high nature, even at common law, that it diſpoſſeſſes all 


ſeſſion. As to the entries found by the verdi& to have been 
made ſubſequent to the time of the demiſe, they were appre- 
hended to be of no uſe in the preſent caſe; for the ejectment leaſe 
being originally void, could not be made good by any ſubſequent 
act; and therefore whatever effect thoſe entries might haye in 
other reſpects, they could not make the leaſe good. That the 
word action in the ſtatute 4 Hen. VII. has always been under- 
ſtood to mean real actions, which were then in uſe ; and it has 
often been determined, that the bringing an cjectment is not 
ſufficient to avoid a fine. 


It is, however, objected, that Robert Dormer vel: only 
tenant for years, and the freehold being limited to truſtees for 
his life, to ſupport the contingent uſes, with remainder to his 
firſt and other ſons in tail male; the fine levied by Robert and 
Fleetwood, who was the next remainder-man in tail, was void, 
or at leaſt no freehold paſſed thereby; and conſequently, the 
recovery ſuffered by Fleetwoed, the ſon of Robert, was allo void, 


for want of good tenants to the precipe, it being neceſſary | they 
ſhould be tenants of the freehold. 


But this objection depends upon a ſuppoſition, 10 ther 
was then an eſtate of freehold in the truſtees ; and is beſides, 
very unfavourable objection, becauſe the remainder-man in tail, 
for whoſe benefit they were made truſtees, joined in the fue 
and recovery. It is apprehended, that the freehold was then 
in Fleetwoad, the fon of Robert Dormer, and not in the trul- 
tees: The words of the ſettlement are, and from and after the 
death of tbe ſaid Robert Dormer, or other ſooner Jeterminatiut 
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of the eftate limited to him for 99 years as aforeſaid, then to the 
uſe and beboof of -the truftees and their beirs, for and during the 
natural life ube ſuid Robert Dormer -. Now, taking all the 


words together, they are ſo abſurd, that they cannot be of any | 


effect; but taking them diſtributively, in the firſt place, the 
limitation is /ram and after the death of Robert, to the truſtees 
far tbe life of Robert, which is impoſſible; In the next place, 
ſuppoſe the words from and after the death of Robert, were to 
be rejected, then it would reſt upon the words, or other Sooner 
Ietermination of the eftate limited to him for gg years : And then, 
25 it was quite uncertain, whether that term of gg years would 
determine before the death of Robert, the limitation to the truſ- 
tees would, at the moſt, be but a contingent one; and if ſo, 
then as Fleetwood, the next remainder-man, was in being at 
the death of Sir William Dormer, his became a veſted remain- 


der, and he had thereby an eſtate of freehold to enable him to 


make good tenants to the precipe. But there was no reaſon 
to conſtrue this limitation ſo favourably ; for though the ancient 
method was, to limit an eſtate for years to the father, deter- 
minable on his death, then to truſtees for the life of the father, 
to ſupport the contingent uſes ; and then to the firſt and other 
ſons of the father in tail; yet that method tended ſo much to 
perpetuities, which are odious in the law, and was found fo 
inconvenient, that the conſtant method now is, to limit an 
eſtate to the father for life; and had the limitation been ſo in 
the preſent caſe, there could have been no doubt, but the reco- 
very had been well ſuffered. Beſides, the preſent limitation 
cannot, by any rule of conſtruction whatever, be extended be- 
yond the words of it; and if fo, the recovery was well ſuffer- 
ed, and the right of the leſſor of the plaintiff barred. And in 
this caſe, the daughters of Robert Dormer, in whoſe favour the 
judgment has been given, were the grandaughters of Jobn 
Dormer who made the ſettlement, and the heirs alſo of Robert 
and of Fleetwood, the tenant in tail; whereas the leſſor of the 
plaintiff was only a collateral relation, and the moſt remote 
remainder-man in the deed. 
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A ſubſequent and very material queſtion between theſe parties aroſe upon this 
limitation, and was twice ſolemnly determined in favqur of the preſent plaintiff 


in error. As will appear in the- courſe of this volume. Ze. Heer. es 
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> 1 AFTER hearing counſel on this writ. of errar, and:tlie:doan. 


1472 mous opinion; of the Judges being deliyered bpon. W 
Jupoment of law to. them propoſed ;; it was ORDERED and ADD 
22 5 that the judgment given in the Court of: King's Benchz hduld 
P+ 257. be affirmed; and that the record ſhould; he remitted a And it 

was further ORDERED, that the plaintiff i in error »thould: pay to 
the defendants 3 in error 104. for their coſts. DIE 402 10 9uls, 
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f HE defendant Katherine, who was the wid W We 
of Jobn Kent, deceaſed! did, in Mie Baelmd mas wr 1720, 
bring in the Court of Common Pleas in Treland, it 1 
dower againſt Edward May, Eſq; and Robert Kine, Gent, 

thereby demanding her thirds of certain niefluages, lands, i 
ments and hereditaments in the county of NM, Which were 

the freehold aye eee of ny {aid "Joon Kehr, Rk 
huſband. - ids 099) bi | 01103 1 13 813 $3116 391015 
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The faid jy Rs May and Reid Kune havin gfobtairied lea 
from the, Court to plead double, each of them put in ch 


ſeyeral, pleas to the, following effect: The. firſt; that-the! fd 


1 Kent was neyer ſeiſed 1 ſuch an m in che laid laid 
an 
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. was, " that 3 Gig Katherine, on his aft of , 1 40 
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It appears from Sir John . 8 Report of this *. that the queſtions put 
the Judges were, 1 iſt; Whether an actual entry was neceſſary | to avoid the foe? 
2d. Whether the demiſe: being laid before the time of the firſt entry, this del. 
ment could be maintained. To the firſt queſtion, they anſwered in the "arms 
tive. To the ſecond, in the negative.. Ping 4a 3 
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Wates {na rien. 
by ſubrili means, ſevref a Brit bng abt HEHE,” thing 
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ud undi the cældeſti ſonꝰ und their apparefit br 7 Bn Nen? 
the, elders to tom 


rack rhattirmeny® with her, With the tie 
or cauſent of the aid Jo bn Nont; the elde, b. Sho” Wis"then 


alive, and had lands and aka in fee Afiple f the Featiy 


yalue 10 gol. and that the ſaid Fob Kent, formerly ene af 
band of the ſaid Katherine, was then of the age of and no 


mgre, And. ne pt his- father; und- NHt 
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neither the Lord 5 of 1 — or nor the Keeper "of the 
Great Seal of Ireland, for the time W N be aig 
es ' Naa 7 roy, 
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The defendant Ea N to the ſecond plea, that ſhe 
did not by wn: 1 means, ſecret inſinuations and deluſiond 
threats and menaces, perſuade or procure the ſaid Jabn Rent, 


formerly her huſband, to contract matrimony with her, with- 


out the privity and conſent of the ſaid John Kent the elder, his 
father. And * ls, ifſue was Joined. 


Nabiw 9111 259 Ow ANY A 1n8bastzb A H 
Both the 1 


iſſue were; tried at the. Long Aſſiaes held for 
county « of Kilkenny, on the a8th of Mereb, 114727. And * 
the kt, the Jury found, that. the ſaid Fehn Rent, the younger; 
on the 6th o of February, 1725, died ſeiſcd-in fer ſimple of tw/-ꝰ˙ 
thirds (the. whole, into three parts to be divided) of certar 
ales lands, tenements and hereditamentsò ſet forth in the 
verdict, and that the third part of the ſaid two thirds Waslef 
the yearly value of 791. 55. 9d. And as to the ſecond plea 
the jury found a ſpecial verdick to this effect; that the aid 
Katherine, contracted matrimony with the" ſaid 22 Kei, "her 
late; huſband; withbut the privity:6r"confent6e"the "fad Fils 
Kent, the: elder, his father, and that the! Bild u Rent, 185 


21. years, and the eldeſt ſon and heir apparent of the aid 55 
Kent, the elder, and that the ſaid:Fobz Kent, the elder, it 188 


the yearly value of gol. and upwards ; ; but that the ſaid, — 
ine did not perſuade or procure the faid Jobi Kent, the. young 


innauations, deluſions, thaeathoanmnenates, ö 


12 
. 98 4 


The 


Jounger, at the time of the ſaid marriage, {1 Was under” the' age 6 of 
Fo 


time of the ſaid marriage, was ſeiſed of lands in fee fimple-of 


er, to contract matrimony with her by n eee or 3 
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2 The Court, in Michaelmas term, 1727, after ſeveral arg- 

— ments, were of opinion, that the ſaid Katherine was ' entitled 
to her dower; and accordingly gave judgment, that ſhe ſhoulq 
recover againſt the faid Edward May and Robert Kent, as well 
ſeiſin of the ſaid third part of two thirds of the ſaid meſſuage; 
lands, tenements and hereditaments, fituate and being in the ſai 
county of Kilkenny; as alſo the value of the ſaid third part, from 
the death of her faid huſband John Kent, which amounted t, 


143 J. 75. 4id. and alſo her coſts. 


In Hilary term following, the ſaid Edward May and Robert 
Kent brought a writ of error in the Court of King's Bench in 
Ireland, and aſſigned general errors; and after ſeveral continu- 
ances, the ſaid Katherine, in Trinity term, 1729, ſuggeſted, 
that the ſaid Edward May, one of the plaintiffs in error, was 
dead, whereby the ſaid writ of error abated ; and that Jane 
May, Eſq; was his ſon and heir, and ſhe took out a ſcire facit 
againſt the ſaid Robert Kent and James May to reviye' the {aid 
judgment, and have the benefit thereof. 


In Michaelmas term, 1729, the ſaid Robert Kent and Janes 
May appeared, and prayed time till Hilary term then next, to 
take out a writ of error quod coram vobis refidet ; which being 
granted, they ſued out a writ of error accordingly ; and in 
Michaelmas term, 1730, the Court of King's Bench affirmed 
the judgment of the Court of Common Pleas, and awarded 2 
writ of ſeiſin of the ſaid dower; and that the defendant K- 
therine ſhould have execution as well for the ſum mentioned 
in the ſaid judgment, as for the value of her ſaid thirds, from 
the time of giving the ſaid judgment, which amounted to 
312/. 125. 9:d. and 351. 45s. 6d. for her coſts. a 


Whereupon in Hilary term following, the ſaid James My 
and Robert Kent brought a writ of error in the Court of Kings 
Bench in England; and after ſeveral arguments, the judgment 
of the Common Pleas in Ireland, and the affirmance thereof in 
the Court of King's Bench in that kingdom, and the award of 
the writ of ſeiſin of the ſaid dower, were affirmed in Eat 
term, 1733; but the reſt of the faid judgment was reverſed, 
which no ways affected the merits, or the right of the ſaid 


Katherine to her dower ; and the Court ordered, that the r 
Kat! g | thou 


ſhould be remitted to the King's Bench in Ireland, and that the gre" 
Judges of that Court ſhould iſſue a writ of inquiry, to inquire 
of the value of the ſaid dower, from the time of the ſaid judg- 

ment of the Court of Common Pleas in Ireland, to the afficm- 

ance thereof in the King's Bench in that kingdom. 


On the 22d of November, 1732, the ſaid Robert Kent and 
James May ſued out a writ of error, returnable in Parliament, 
and aſſigned the general errors, and” the ſaid Katherine joined 
in error; but on the 23d day of May following, and before the 
cauſe could be brought to a hearing, the ſaid Robert Kent died; 
whereupon it was ordered by the Houſe, on the 2d of May, 5 
1735, that the record ſhould be remitted to Ireland, unleſs the?“ 
ſurviving plaintiff in error, and the repreſentative of the ſaid 


| Robert Kent, brought a new writ of error within two days of 
the then next ſeſſion. 


In January, 17355 the ſaid James May, the ſurviving plain- 
tif in error, preferred a petition to the Houſe for enlarging the 


tine for bringing a new writ of error ; which was referred to 


tae conſideration of a committee. But before any report could 


be made, the ſaid Fames May died, whereby the ſaid writ of 
error abated, and the Houſe, on the 26th of Fanuary, 1735, 
were pleaſed to order that the record ſhould be re 


mitted to the 
Court of King's Bench in Ireland. | ; 


In Michaelmas term, 1736, the ſaid Robert Whitby and Ka- 
therine his wife alledged their marriage ; and that John Kent 
was the ſon and heir of the ſaid Robert Kent, deceaſed, and that 
James May was the ſon and heir of the ſaid James May, deceaſ- 
ed; and on the 28th of November, 1736, they took out 'a 
ſeire facias againſt the ſaid Jahn Kent and Fames May, where- 


upon the Sheriff returned a Lire ject as to James May, and a 
ubil et non eft inventus as to the ſaid John Kent, 


On the 12th of February following, a ſecond ferre facias 
ued, returnable in Eaſter term then next; whereupon the 
dheriff made the like return as before ; and the ſaid Jobn Kent 
and James May having made default, the Court of Kin g's Bench 


in Ireland, in Eafter term, I7 37, gave judgment that the ſaid 


Robert Whitby and Katherine his wife, ſhould have ſeiſin of 
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her ſaid dower ; and they awarded a writ of inquiry, to ſee hoy 
much the ſame amounted to, from the time of the ſaid judg. 
ment in the Court of Common Pleas in Jreland, to the affirm. 


ance thereof in the King's Bench in the ſaid kingdom. 


Upon this judgment, the ſaid John Kent and James May 
brought a writ of error in Parliament, which, on the 3oth of 
March, 1738, was declared to be null and void, and the fam: 
was ordered to be quaſhed; becauſe the record could not he 
removed into Parliament, without paſſing through the Court of 
King's Bench in England. 


A writ of error was accordingly brought, returnable in that 
Court; and in Michaelmas term, 1738, the judgment of the 
Court of King's Bench in Ireland was there affirmed. 


The proceedings being now regular, a new writ of error was 
brought in Parliament; and on behalf of the plaintiffs it was 
ſaid, that by an act of Parliament made in Ireland, 6 An. 
intitled, An act for the more effeftual preventing the taking away 
and marrying children againſt the wall of their parents or guar- 
dans ; it was, inter alia, enacted, ©* That if any perſon or per- 
« ſons ſhall, at any time after the 1ſt day of November, 1707, 
„ by any ſubtil means, or ſecret inſinuations and deluſions, 
* threats or menaces, perſuade or procure the ſon and heit 
«© apparent, or other ſon of any perſon or perſons having lands, 
* tenements or hereditaments, of the yearly value of 50/. or 
“ perſonal eſtate of the value of 500/. or ſhall, in manner afore- 
„ ſaid, perſuade or procure the eldeſt ſon, or any other {on 
of any perſon deceaſed, to contract matrimony, without the 
« privity or conſent of the parents or guardians of ſuch elde 
or other ſon, and ſuch matrimony be had as aforeſaid, before 
„ ſuch ſon attain the age of 21 years; every ſuch perſon or per- 
ſons, contracting matrimony without the privity and conſent 
of ſuch parent or guardian, and in caſe there be no patent 
or guardian appointed, of the Lord Chancellor, Lord Keepe!, 
or Commiſhoners of the Great Seal, for the time being, ſhall F 
be, and is hereby rendered incapable, and for ever diſabled 
to ſue for, recover or demand any dower, thirds, or any other 
part of the real or perſonal eſtate of ſuch ſon or ſons, or cl” 


or demand any jointure, or other proviſion out of the re 
| « of 


* 
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« or perſonal eſtate of ſuch ſon or ſons, made to or in truſt for 
« her, by any will, deed or ſettlement whatſoever.” And it 
was inſiſted, that notwithſtanding the manner in which the 
ſpecial verdict was found, the defendant Katherine would be 
barred of her dower by virtue of this ſtatute. For it was a 
remedial law, and ought to receive ſuch a conſtruction, as would 
extend the remedy and prevent the miſchief; and tho' for 
form's ſake in pleading, it was neceſſary to purſue the words of 
the ſtatute, and alledge that the private marriage was procured 
by ſubtil means, Ce. yet it ſeemed evident, that the Legiſla- 
ture intended they ſhould be preſumed from the private mar- 
nage, without the father's conſent, and not otherwiſe to be 
proved ; becauſe the acceſſaries, who only could be ſuppoſed to 
have knowledge of the evil practices uſed to enſnare, were, by 
the at, ſubje& to three years impriſonment, and could not, 
therefore, be examined. That the private marriage of the heir 
within the age of 21, without the father's conſent, and enti- 
tled to ſuch a fortune as the law requires, being expreſſly found 
by the jury; the ſabtil means, &c. by which it was procured, 
were included and virtually found in the affirmative; and con- 
ſequently, the negative part of the verdict muſt be rejected, as 
tepugnant to the affirmative. That if the negative part of this 
verdict ſhould prevail, it would be opening a door to elude the 
ſtatute, by an accomplice only ſwearing, that the clandeſtine 
marriage was of the young man's own ſeeking and defire : On 
the other hand, if the negative part ſhould be rejected, the 
law would be truly remedial ; it would anſwer the end declared 
in its title, and parents might then hope to preſerve their chil- 
cren from the great miſchiefs which uſually attend ſuch impru- 
dent marriages, when the temptation of dower is removed. 
That the word ſuch in the act, was not relative to the means 
by which others brought it about, but to the perſons who 
married infants ; and if the ſubtilty was requiſite to conſtitute 
the offence in them, it would not have run every perſon contract- 
ing matrimony, but ſo contracting, or contracting in manner 


aforeſaid. 


To this it was ſhortly anſwered, that the verdi& had expreſſly 
found, that the defendant Katherine did not perſuade or pro- 
cure the ſaid John Kent, the younger, to contract matrimony 
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Cafes in Parliament. 
with her by ſubtil means or ſecret infinuations, deluſions, 
threats, or menaces ; and therefore it muſt be taken, that he 
married her voluntarily and freely, in which caſe ſhe could not 
be ſaid to have been guilty of any offence; and conſequenty, 
there was no foundation to deprive her of the proviſion which 
the law has made for her. And this a& being 1n the nature of 
a penal ſtatute, ought to be conſtrued ſtrictly; eſpecially in 


the caſe of dower, which the law has always very much 
favoured. 


AFTER hearing counſel on this writ of error, it was ox. 
DERED and ADJUDGED, that the judgment given in the Court 
of King's Bench in Englend, athrming the ſeveral proceedings 
in the Courts of King's Bench and Common Pleas in Ireland, 
ſhould be affirmed ; and that the tranſcript of the record ſhould 
be remitted, to the end execution might be had thereupon, as 
if no ſuch writ of error had been brought into the Houſe: And 
it was further oRDERED, that the plaintiffs in error ſhould pay 
to the defendants in error, 1001. for their coſts, ſuſtained by 
reaſon of the bringing of the ſaid writ of error. 


Top Wage, Elg; — — 
Geerge Feet, and Others, - . 


Appellant. 
Re; -ondents. 
12th March, 1739. 


IIS was an appeal brought frem {ſeveral orders made by 

the Court of Exchequer in Ireland; by the firſt of which, 

the reſpondents were at liberty to ſhew cauſe, why a bill brought 

by them againſt the appellant ſhould not be diſmiſſed with colts; 

and by the others, the time limited for that purpoſe was ſeveral 

times enlarged. And as the queſtion turned wholly upon the 

regularity of bringing ſuch an appeal, and not upon the merits 

of the diſpute; it is thought unneceflary to ſtate any more 
of the fats or circumſtances of the calc, 


In ſuppert of the e it was ſaid, that the application to 


diſmiſs was a motion of courſe, and therefore none of the parties 
3 ought 
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ought to be heard in oppoſition to it; and much leſs ſhould any — 
time be given or enlarged to ſhew cauſe againſt ſuch a motion. FT 


had given no judgment as to the motion made by the appellant, W. Noel. 
but only given time to the party to ſhew cauſe againſt it; and 
it was apprehended to be unprecedented to appeal from an 
order only granting time to ſhew cauſe. For if this ſhould be 
permitted, it muſt tend to great vexation and infinite delay; 
and nothing can be more reaſonable, than to allow every Court 
of juſtice to be the proper judges of the time and manner of 
giving their judgment. | 

On the hearing of this appeal, the Counſel were directed by 2 
the Houſe to ſpeak to this point only ; * Whether an appeal Jour. vol. 25, 10 
vill lie from an order of a Court of Equity to ſhew cauſe, — [| 
before the ſame be made abſolute ?” And having been heard | . 
accordingly, it was DECLARED, that this appeal being brought 
againſt an order to ſhew cauſe only, and no unreaſonable delay 
having been occaſioned to the parties by the time given for 
ſhewing cauſe, was improperly brought: And therefore it was Ml 
ORDERED, that the ſame ſhould be diſmiſſed; and that the 
zppellant ſhould pay to the reſpondents 50/..for their coſts in 
teſpect of the ſaid appeal. 


On the other fide it was ſaid, that the Court of Exchequer D. Ryder. 
| 
| 
| 
| 
| 
[ 
| 
| 


Gerge Hartpole, Eſq; = — Appellant. Caſe 47. 
Hunt Walſh and Philip Tench, Eſqs; Reſpondents. 


17th April, 1740. 


OBERT Hart pole, Eſq; the appellant's great great grand- 

father being ſeiſed in fee of the caſtles, towns and lands 

of Blackford, and the hamlets thereof, vis. Bawn Ballyna, 
alias Oulertleagh, Cloukerim and Monneferick, in the Queen's 
county; did, by indenture of feoffment, dated the zoth of 

July, 16 39, in conſideration of 6007. then lent him by Oliver 
Valſh, Gent. the reſpondent's grandfather, convey the ſame b 
to the ſaid Oliver Walſh, in fee; ſubject to the follow- 1 
Vor. IV. 5 B ing 
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ing proviſo: * That the indenture of feoffment ſhould be 
ce void whenever Robert Hurtpole, his heirs, executors, adinj. 
6 niſtrators, or aſſigns, ſhould on any laſt day of June or De. 


* cember, pay unto the ſaid Oliver, or his heirs, the ſum of 


«© 6ool.” And the premiſſes being then in leaſe for a tem 
of 41 years, at a rent of 60J. a year, and 101. per cent. being 
the then legal intereſt of money in Ireland; it was agreed by 
the ſaid indenture, that Oliver Walſh and his heirs, ſhould 
receive that yearly rent in lieu of his intereſt money. And in 
purſuance of this agreement, he was ſoon afterwards put into 
poſſeſſion of the premiſſes, and the tenants duly attorned. 


By indentures, dated the roth and 12th of March, 1640, 
Robert Hartpole and Katherine his wife, in conſideration of 2 
further ſum of 2300/. paid to them by the ſaid Oliver Walſh, 
granted and conveyed not only the premiſſes compriſed in the 
former mortgage, but the caſtle, town and lands of Ballykillcaver, 
and other towns and lands in the Queen's county, to the faid 


Oliver, his heirs and aſſigns : And the ſaid Robert thereby cove- 


nanted, for himſelf and his heirs, that whenever Oliver Walſh, his 
heirs or atligns, ſhould give to him, his heirs or aſſigns, eigh- 
teen months notice, by letter in writing, requiring payment of 
the ſaid 2300 /; that then the ſaid Robert, his heirs or aſſigns, 
ſhould pay the ſaid 2 300 J. within eighteen months next after 
ſuch requeſt; and that whenſoever he the ſaid Robert Hartpole, 
his heirs or aſſigns, ſhould pay the ſaid 2 3001. that he or they 
would allo ſatisfy and pay to the ſaid Oliver Walſh, his heirs or 
aſſigns, after the rate of 10/. per cent. for the ſaid money, 
from and after the laſt gale before any ſuch payment made: And 
in this indenture, there was alſo a covenant that the ſaid Robert 
and Katherine ſhould levy a fine, and ſuffer a recovery of all the 
lands and premiſes therein compriſed, to the uſes following; 
viz. as to the premiſſes in the firſt mortgage, to the ſame uſes, 


intents and purpoſes, as were expreſſed therein; and as to the 
- premiſſes in the laſt mortgage, to the uſe and behoof of Olrver 


Walſh, during his natural life; and after his deceaſe, to ſuch 


uſes, intents and purpoſes, as the faid Oliver Walſh, by any | 


inſtrument in writing under his hand and ſeal, teſtified and ſub- 


 Acribed by three or more credible witneſſes, or by his laſt will 
and teſtament in writing under his hand and ſeal, teſtified and 
' Cubſcribed as aforeſaid, thould appoint ; and, for want of ſuch 


3 . appoint- 
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aligns, for and until ſuch time as the ſaid Robert Hart pole, his 
heirs, executors, adminiſtrators, or aſſigns, ſhould, at one en- 
tire payment, pay to Oliver Walſh, his heirs or aſſigns, the ſum 
of 2300 .; and after ſuch payment, to the uſe and behoof of 
the ſaid Robert Hartpole, his heirs and aſſigns for ever. And 
the ſaid Robert thereby alſo covenanted, that Oliver and his 
heirs ſhould peaceably hold and enjoy the premiſſes, free from 
all incumbrances; and that he and his heirs would, at any time 
upon requeſt, make further aſſurances. 


In purſuance of this conveyance, Oliver Walſh was, in March, 
1640, put into poſſeſſion of all the laſt mentioned premiſſes, 
and a fine and recovery were accordingly levied and ſuffered by 


Robert and Katherine Hartpole. But Robert being a papiſt, and 


a perſon of great note and eſtate in thoſe times, engaged very 
early in the rebellion in Ireland, (which began in 1641, about 
ſeven months after the laſt mentioned conveyance) and ſeems to 
have borrowed this ſum of 23oo/. for the promotion of that 
rebellion; for which he was afterwards in 1643 attainted : 
And Oliver Walſh, being a proteſtant, was in the beginning of 
the rebellion,, turned out of poſſeſſion of all the premiſſes by 
Robert Hartpole, and was kept out of poſſeſſion till the year 
1654, by him and William Hartpole, his eldeſt fon (who was 
likewiſe a nocent papiſt and concerned in the ſaid rebellion, and 
attainted of high treaſon for the ſame); during which time, Walſh 
neither did, or could receive any of the rents or profits of the ſaid 
mortgaged premiſſes, or any intereſt for the mortgage money. 


In 1654, Oliver Walſh was reſtored to the poſſeſſion of the 
premiſſes by a decree of the then Court of Claims; and in 
1657 died in poſſeſſion, leaving Oliver Walſh, his only ſon 
and heir; who thereupon entered into poſſeſſion of the premiſſes. 


Sir Robert Hartpole, the only ſon of William, and grandſon of 
Robert, on the 17th of Auguſt, 1663, obtained a decree before 
the Commiſſioners of Claims in Ireland, which related to many 
other manors, towns, lands, tenements and hereditaments, in 
Ireland, beſides the mortgaged premiſſes; graunded on a votun- | 
tary ſettlement, alledged to have been made by Sir Robert's 
Standfather in the year 1639. And this decree ſtated, that 
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— Robert, the mortgagor, was and gontinued ſeiſed by Perceptio 
of the rents, iſſues and profits of the mortgaged premiſſes, = 
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the time, of his death, in. 5 29781 that Willia 1am bi 
therein, ih remainder to Bie firſt ET every other 10 in . 
male; and continued ſo ſeiſed by perception of the rents, iff 
and profits thereof, until his death in 1654; that immedi iately*- 
after the death of Milliam, the eſtate and intereſt, in the pre 
miſſes came to Sir Robert the claimant, as only, ſon and; heir of . 
William, which Sir Robert was then an infant; that be, by his, 
mother and guardian, entered into the premiſſes, and Was Filed 
in fee tail thereof by virtue of the limitations in, the faid ſettle. 
ment, and continued ſo ſeiſed until ſome time in the fame, year. 
1654, when he was diſpoſſeſſed thereof by the then uſurped 
powers; and that he had from that time been kept out of pol. 5 
ſeſſion: Wherefore, it was by the ſaid decree declared, that the 
ſaid Robert the mortgagor, and William his ſon, were both 
nocent papiſts, guilty of the then late rebellion in Treland; g 
but that the claimant was an infant of tender years, and l 
innocent perſon ; ; and that a ſettlement had been made of all, 
the lands mentioned in the faid decree in 16 397. except the fad 
mortgaged premiſſes, which were by the ſaid deeds of mortgage, 
for the conſiderations of the ſeveral ſums therein expreſſed 
(which are in the decree mentioned, and by miſtake computed 
to amount in the whole only to 2300 J. inſtead of .2900/.) 
legally conveyed by Robert the mortgagor, ſubject to ſuch con- 
ditions of redemption as aforefaid, unto the ſaid O/iver Walſh 
in fee; and that the ſaid mortgaged premifles were then held 
and enjoyed by the ſaid Oliver Walſh, fon and heir of Oliver the 
mortgagee ; and that the ſaid Robert the mortgagor, had..only. 
a power of redemption thereof ; and therefore, although it 
was decreed that Sir Robert the claimant ſhould be reſtored to 
the poſſeſſion of the reſt of the premiſſes, and that the heirs 
male of his body ſhould have and enjoy ſuch eſtate and intereſt 
therein, as the ſaid Robert Hartpole the mortgagor- was ſeiſed of 
on the 22d of October, 1641 ; yet it was directed, that all the 
ſaid mortgaged premiſſes ſhould be excepted out of the ſaid 
decree, and that Sir Nobert the claimant, ſhould be left to take 
ſuch courſe, either in law or equity, concerning the ſame, 
as he ſhould think fit; 3 and that Oliver Walfh, and” the other 
defendant 
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geſendants in the ſaid decree, ſhould likewiſe be left to take —— 
ſuch courſe in law or equity as they ſhould think fit, to try the . 
title to the premiſſes, or any part thereof; and that the claim- 
ant, and the heirs male of his body, ſhould have and enjoy 


the premiĩſſes, ſubje to ſuch incumbrances as the ſame were 
liable to. 


In Hilary term, 1670, Sir Robert Hartpole filed a bill in the 
Court of Exchequer in Ireland, againſt the ſaid Oliver the ſon ; 
whereby he ſet up a title to all the mortgaged premiſſes, under 
colour of the aforeſaid voluntary ſettlement, and thereby endea- 
youred to avoid the mortgages ; and altho' it appeared by the 
aforeſaid decree, that William, the father of Sir Robert, was in 
poſſeſſion till 16543 yet he charged by his ſaid bill, that Oliver, 
the mortgagee, entered into poſſeſſion of the premiſſes in 1650, 
and received the rents and profits thereof, and committed great 
waſte in the woods; and that after his death, in 1657, Oliver, 
the ſon, entered into poſſeſſion, and received the rents and pro- 
fts, under pretence that the premiſſes had been mortgaged by 
Robert, the grandfather of Sir Rabert; who by his bill denied 
that there had ever been any ſuch mortgage, and therefore Sir 
Rebert prayed an account and relief. 


This bill the defendant Oliver anſwered, and ſet forth both | 
the mortgages, and that due notice had been given to Robert | 
Hartpole, the mortgagor, requiring the payment of the mort- | 
gage money ; and inſiſted, that the ſettlement under which the | | 
plaintiff claimed, was voluntary, and made fince the beginning | 
of the rebellion ; and therefore that the mortgage money ought. 
to be paid, before the plaintiff ſhould be reſtored to the poſſeſſion. 


Iſſue having been joined in the cauſe, witneſſes were examined | 
on both ſides; and it was proved by ſeveral of Sir Robert 
Hartpole's witneſſes, that Robert the mortgagor was in poſleſ- 1 
hon and receipt of the rents of the premiſſes, till the May | 
before his death - and that Oliver the mortgagee did not enter | 10 
into poſſeſſion till 1651, which was two years after the death of ll 
Robert the mortgagor. | l 


In November, 1671, Oliver Walſh, the ſon, filed a bill in | 1 
the Court of Chancery in Ireland, againſt Sir Robert Hart pole = 
ad others; ſetting forth the ſaid mortgages, fine and recover, 1 
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father's death, and built and improved the eſtate to the value of 


miſſes, and by others, who had other incumbrances affecting 


premiſſes of the value of 20/7. a year, pretending the ſame to be 


improvements, and what the profits of the lands had fallen ſhort 
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and that the mortgagor covenanted, that the premiſſes were 
free from all prior incumbrances; and that O/ſiver the mor. 
gagee entered and was poſſeſſed by virtue of, ſuch mortgagez, 
and built and made improvements on the premiſſes to the value 
of 200. and upwards; that Oliver the ſon, entered after his 


200 J. more; that his father and he had been diſturbed in the 
poſſeſſion and enjoyment of the ſaid lands by one Laurence 
Allen, who had a ſtatute- ſtaple affecting the mortgaged pre. 


the ſame, prior to the ſaid mortgages, whereby the ſaid Obe. 
and his father were damaged above 6001. That Sir Robert 
Hartpole, under pretence of a ſettlement made by Robert his 
grandfather, had entered upon ſeveral parts of the mortgage 


parcel of other lands claimed by him under the ſaid ſettle- 
ment; and had filed ſuch bill in the Court of Exchequer to 
avoid the ſaid mortgages, as before ſtated ; and therefore the ſaid 
Oliver the ſon, prayed to be relieved in the premiſſes, and 'par- 
ticularly to be paid the mortgage money, and the value of the 


of the intereſt money. „ 50 


TO this: bill Sir Robert put in his anſwer; whereby he denied 
ay knowledge of the mortgages, and admitted, that by virtue 
of the ſettlement he entered on the lands; ; ans infiſted that the 
mortgagee had no (rele to the ſame. r; OS 00mve 


I fue being Fre in this cauſe, ſeveral witneſſes were examin- 
ed on both ſides: And it appeared by the proofs on the part of 
Oliver Walſh, that he or his father never made or received 150/. 

a year, out of all the mortgaged premiſſes during the time they 
were in poſſeſſion, and for ſeveral years not above 1 30 J. a year, 
on account of the then low value of the fame,' and of the 
diſturbances given them by means of the aforeſaid: prior incum- 
brancers ; and by Sir Robert Hartpole's endeavouring to lay the 
quit-rent of his whole eſtate on the mortgaged premiſſes, which 1 
were not liable to the payment of it, and for that purpoſe, pto- 
curing. the cattle of the ſaid Walſh's tenants to be diſtrained for 
the arrears of the ſaid quit-rent; on which account the tenants 


left the lands, which therefore lay waſte. Sir Robert Harte” 
_ 


* 
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proofs went only to à general imaginary value of the mortgaged 
premiſſes, as amounting to 300 I. à year; and in attempt to prove 


that waſte had been committed in the woods oe Onver' the mort- 
Lid to about 1887 valde. Fee e eee ü 0 


In 1682, Sir Robere — died, ad William, his ſon and 
heir, by his mother and guardian Dame Bridget Hart pole, in 
June, 1683, filed a bill of revivor of the ſaid cauſe in the 
Exchequer, againſt the ſaid Oliver the ſon; and thereupon 


n the ſon of Sir Robert. 


115 


Chancery againſt the ſaid William Hartpole, the ſon of Sir, Ro- 
lert, ſetting forth both the mortgages and the ſeveral uſes of 
the lands thereby granted; and that Robert the mortgagor, 
borrowed the farther ſum of 100 /. from Oliver the mortgagee, 
on a bond; and therefore praying, that if he was to account 
with the faid William Hartpole, he might. be allowed for all 
his improvements, and be paid the 600 J. and 2 300 J. together 
with the ſaid 100 J. and all the intereſt thereof. 


To this laſt bill, the ſaid William Hartpole, by his guardian, 
pleaded and demurred, for that the bill was to the ſame purpoſe 
as the ſaid Oliver Walſh's former bill : And i in F ebruary, 1683, 
the plea and demurrer were over- ruled, and the defendant was 
ordered to anſwer. Whereupon his Counſel and Clerk in 
Court, agreed to allow the eighteen months notice to have been 
given, purſuant to the covenant in the ſecond deed of mortgage 
as proved, and alſo liberty to prove the before mentisned bowl 
on e the account. | 


On the ch of February, 1683, a ad 1 Was 1 as 
well on the bill of revivor, as on the original bill of Oliver Malſi; 


in which decree, both the mortgages were recited, and a fine 
and recovery were mentioned to have been had to the uſes, and 


and the decree likewiſe recited, that it was admitted by the 
4 alſh, for calling in the mortgage money in ſuch manner as 


Was Expreſſed in the plaintiff's bill of reVIVAr 3 and that both 
parties 


Oliver revived the cauſe in Chancery, againſt the ſaid n | 


Is. December, 1683, Oliver the ſon filed another bil in 


in purſuance of the covenant contained in the ſecond mortgage; 


defendant's counſel, that notice had been given by the plaintiff 
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— parties had ſubmitted both cauſes, as well in the Exchequer u 
* in the Court of Chancery, to the determination of the Court of 
Chancery; and the plaintiff Valſb conſented, that the de. 
fendant Hartpole ſhould be qualified to have a decree in the 
Court of Chancery, in the ſame manner as if he had been 
plaintiff in the cauſe there depending: And a queſtion ariſing, 
Whether the 600 J. mentioned in the firſt deed was included in 
the 2300/7. ſecured by the ſecond mortgage, or, whether they 
were diſtinct ſums; and the defendant's counſel having offered 
ſeveral reaſons mentioned in the ſaid decretal order, why the ſaid 
6007. ſhould be ſuppoſed to be included in the 2300/7. ; but it 
ſeeming very clear by the ſecond deed of mortgage, that the 
600/. was not included in the 2300/7. the then Lord Chancellor 
declared his opinion accordingly; but added, that fince the 
defendant's counſel made a matter of it, he would have ſome of 
the Judges opinions on that point: And in the mean time de- 
creed, that the parties ſhould go to an account before two of 
the Maſters, in relation to what rents or profits had, or might 
have been received out of the premiſſes by the plaintiff or his 
father, and in relation to the intereſt due for the ſeveral ſums 
of 6007. and 2300/7. and to ſuch improvements as had made the 
land the better, and to the charges occaſioned by the detendant 
Hartpole and his father, and to the intereſt of the money during 
the time that Sir Robert Hartpole's father enjoyed the lands in 
the then late rebellion; and the Maſters were to allow the 
defendant ſuch conſideration as they ſhould think fit, for what 
waſte of woods had been committed by the plaintiff, or his 
father, or their orders: And as to the bond of 100/. the plaintiff 
was to be allowed the ſame with intereſt, in caſe he could prove 
the perfection thereof before the Maſters; and they were thereby 
armed with 4 commiſſion to examine witneſſes as to the proof 
of the bond, and alſo to any other matters of account or waſte, 
not before examined to; and they were to ſettle the whole ac- 
count as far as they could, and to report the particulars in which 
they were not able to ſettle it. 


The Maſters accordingly entered into the examination of the 
matters referred to them by this decree, and on peruſal of the 
depoſitions and other proofs taken in the cauſe, they found 
them ſo various, uncertain and diſagreeing with each other, 


that on the 2oth of June, 1684, they reported that they could 
| 5 not 
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not proceet to the true ſtating the account, and ſettling the other 

matters direkte by the decree, until the following iſſues, which 

had been agteed and conſented to by all parties, ſhould be 
ried in ſuch manner as the Lord Chancellor ſhould direct; 

viz. I. What rents and profits had, or might have been 
yearly made or received out of the lands in the ſaid order men- 
tioned, by the plaintiff or his father, without wilful default, 

from the 1ſt of May, 1653. to the iſt of May, 1660; and from 

the 1ſt of May, 1660, to the iſt of May, 1670; and from the 1 
iſ of May, 1670, to the 1ſt of May, 1684 over. and above i 
all the neceſſary charges. II. Who did poſſeſs and enjoy Wi 
he ſaid lands, or any and what part thereof, from the 23d of | 
Odober, 1641, to the 1ſt of May, 1653. —— HI. What waſte il 
or deſtruction of woods, had been made or committed by the | 
plaintiff or his father, or either of their orders, on the ſaid: gy 
lands, or any and which of them, fince the 1ſt of May, 1653, II 
and of what nature were ſuch woods ſo waſted-or deſtroyed. l 
IV. What improvements the plaintiff. or his father, or [their 
tenants had made on the premiſſes, ſince the iſt of May, 1653. 
and when the ſame were made, and by whom, and of what 
value, and how much the ſaid lands were, or had been bettered 
thereby, and from what time. V. What charges the plain- 
üff's father, or the plaintiff had been at, in defending. the ſaid 
lands againſt the ſaid Allen's ſtatute, or any other and what 
account, till the iſt of May, 1684. {If Il nat 0 


{ 


This report was filed, and notice given of the filing thereof 
by the plaintiff's' Clerk in Court, on the 25th of June, 1684 ; 
and tho' William Hartpole attained his full age of 21 in the 
year 1692, yet no ſtep was taken in either of the ſaid cauſes, 
om the 25th of June, 1684, until the 4th of April, 1909; 
which was ſeveral years after the death of the ſaid Oliver Walſh, 
the ſon, which happened in 1697; and then and not before, 
Wiliem Hartpole filed an original bill, in the nature of a bill 
of revivor againſt the reſpondent Hunt Walſh, eldeſt fon and 
heir of the ſaid Oliver the ſon, who, on his father's death, 
entered into poſſeſſion of the mortgaged premiſſes; ſetting forth 
the ſeveral matters aforeſaid, and particularly the decretal order 
and report, and that no further proceedings were had in the 
hd cauſe ; and complaining, that the cauſe being abated by 

Vo L. IV. ods born! 12 5 a 
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— the death of Oliver the ſon, the reſpondent refuſed to revi 
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the ſame, and try the ſaid iſſues; but had entered into the pre 
miſſes, and from thenceforth received the rents and profits 
thereof, and pretended a right to the 6004. and 2300 J. as due 
on the ſaid mortgages, tho' the plaintiff was adviſed, that it 
appeared by the ſaid deeds of mortgage, that the 600 J. ſecured 
by the firſt deed, was included in the 2300 J. ſecured by the 
Jaſt deed ; and therefore the plaintiff prayed an account, and 
to have the benefit of the former proceedings, proofs and decres 
in the ſaid cauſe in Chancery, and to revive the ſame, and 
offered to pay what ſhould finally appear to be due: But the 
plaintiff, in this his bill, did not object to the iſſues which had 
been reported by the Maſters, either as improper or unneceſſary, 


The reſpondent Halſb put in his anſwer to this bill; and 
thereby inſiſted, that the two ſums of 600. and 2300 J. were 
diſtinct ſums ;: and that the ſaid Robert and William, the plain- 
tiff's anceſtors, were attainted for the rebellion in 1641; and 
that after ſo great a length of time, the plaintiff ought not to 
be admitted to a redemption, or the defendant obliged to account 
for the rents and profits, which had amounted to no more than 
2721. 10s. per ann. The reſpondent likewiſe added, that he 
had not only made ſeveral improvements on the premiſſes, but 
that he had, on his marriage, ſettled the ſame on his wiſe 
Eleanor Tench and her iſſue. 


In July, 1710, William Hartpole filed a ſupplemental bill 
in Chancery, againſt the reſpondent and the truſtees in his mar- 
Tiage ſettlement ; ſetting forth, that he knew nothing of the 
reſpondent's marriage ſettlement, till it was diſcloſed by his 
anſwer ; and therefore, as he could not ſeek relief againſt the 


fame by his firſt bill, he prayed relief againſt it by this. 


The reſpondent Walſh anſwered the ſupplemental bill, and 
ſet forth his marriage articles, and that he made the fame; 
apprehending, that the plaintiff having ſo long ſurceaſed any 
proceedings in the ſuit, had no right to redeem. 


In January, 1713, William Hartpole died, leaving iſſue tuo 
ſons, Robert, the elder, who died ſoon after, an infant, without 
iſſue, and the appellant. Bey 
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The appellant; in Februury, 171 5, and during his minority, FAA 
led a bill of revivor of his father's ſuit, and the proceedings Ki — 
therein, and alſo in the former cauſes, and of the faid decretal 
order in 1683, againſt the reſpondent Halſb and the truſtees in 
the ſaid ſettlement; and prayed he might ſtand in the ſame 
plight and condition, with reſpect to the ſaid proceedings, as his 
father was in at his death; and thereby ſet forth, that ſeveral 
of the leaſes made by Oliver, the father and ſon, were expired, 
and new leaſes made at an improved rent, but that the ſame 
were under-ſet; and that the reſpondent, by cutting woods on 
the premiſſes, and by perception of the rents and profits, had 
been ſatisfied what was due for the principal and intercit on the 
laid mortgages. 


The reſpondent Walſh put in his anſwer to this bill; and 
| infiſted, that the mortgages were not redeemable on account of 
the length of time and the difficulty of accounting, and denied 
that any of the mortgaged premiſſes were under-ſet ; but aver- 
red, that the whole rents and the yearly value thereof amount- 
ed, in 1716, to about 438 J. a year; and that he had made 
conſiderable improvements on the lands of Ballykillcaven, and 1 
had never cut down any woods. 1; 


Tho' iſſue was joined in this cauſe in 1720, yet no further 
proceedings were had therein, as again{t the reſpondent Walſh, 
til 1730, when the appellant attained his full age, and obtain- 
ed an order for liberty to proceed in his own name. And 
one of the ſaid truſtees in the reſpondent's marriage articles jt! 
being dead, the appellant, in 1733, and not {ooner, applicd to il 
the reſpondent Valſb's agent, and deſired there might be an 
anſwer filed in the name of the other reſpondent Philip Tench, 
to the appellant's faid bill, which was filed within leſs than a 
month after the ſame was deſired; to which the appellant hav- 
ing replied, and iſſue being joined, the appellant examined two 
witneſſes only, one to the yearly value of the mortgaged pre- 
miſſes, and the other to the proof of ſome woods cut down by 
Oliver Yalſh, the ſon, before the decree in 168 3; whoſe depo- 
ſition, relating to facts which were in iſſue in the cauſe wherein 
the decree was made, was «therefore, not permitted by the 
Court, to be read on the hearing. 
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The reſpondent Fai examined many witneſſes to the value 
of the mortgaged premiſſes, from 1692 to 1735 and it Was 
proved in the cauſes, that ſeveral ſums, amounting to about 


200ol. ſterling, were expended by the reſpondent Walſhjihis 


anceſtors and their tenants, in valuable and laſting improvementz, 
whereby the yearly value of the mortgaged premiſſes had been 


much raiſed, and that the rents thereof never amounted to 


D. Ryder. 
W. Murray. 


more than 2721. 105. from 1692 till the year 1713; and, 
notwithſtanding the ſeveral improvements which had been made, 
never exceeded 450 J. a year, till the year 1734 and that at 
that time, the rents, making due allowances for the improve. 


ments, did not amount to above 500. a year. 
| 37191 Not. 


Publication having paſſed in the cauſe, the ſame came on to 
be heard before the Lord Chancellor of Jreland, on the 5th;and 
gth of February, 1736, the 13th and 14th of July, the 18th, 
19th, 21ſt, 22d, 25th, 29th and zoth of November, and iſt of 
December, 1737; and on hearing the proofs read, and on 
debate of the matter, the Court was pleaſed to take time to 
conſider of the ſame; and on the 27th of July, 1738, his 
Lordſhip was pleaſed to decree, that the appellant's bill ſhould 
be diſmiſſed with coſts. | DAS 281 20 


From this decree, the appellant thought proper to appeal; 
contending, that this mortgage appeared to have been an inde- 
finite mortgage in its firſt creation, and exprefily made redeem- 
able, whenſoever the principal ſum of 2300 J. ſhould happen to 
be paid in one entire payment to the mortgagee, his heirs or 
aſſigns, according to the then known and received uſage and 
method in Trelend of conveying lands in mortgage; and there- 
fore it was apprehended, that no length of time ought to be 


 Anfiſted upon, in bar to a redemption in the preſent caſe, con- 


trary to the plain intent of the parties, and the poſitive terms 
of their agreement ; at leaſt not by the reſpondent, who claimed 
only as heir at law to the mortgagee, and had not been able 
to ſhew any ſale, ſettlement, or other diſpoſition, whereby to 


entitle himſelf, as a purchaſor for a valuable confideration,'!0 | 


any part of the premiſſes. That the repeated ſubmiſſions, of 


Oliver Walfh to a redemption, not only in his anſwer to the 
pill filed againſt him in 1670, but in all his own bills for 3 | 


forecloſure ; the exceptions inſerted afterwards of that 1 ight, 
| 1 
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jn the leaſes made by him of the premiſſes; together with the 
lke ſaving, which would have appeared in the reſpondent's 
own marriage- articles, if he had thought proper to produce 
them; amounted to the cleareſt and moſt explicit acknowledg- 
ment of the appellant's undoubted right to redeem the pre- 
miſſes, notwithſtanding the pretences now ſet up to preclude 
him. And that any objection which might ariſe in this caſe, 
from the difficulty of accounting, was fully anſwered by the 
zppellant's ſubmitting to pay the principal in one entire pay- 
ment, and to let the profits be ſet againſt the intereſt, accord- 


which the mortgagee was let immediately into the receipt of 
thoſe rents, but to receive no intereſt, except the mortgagor 
| ould pay back the entire principal, without ſuch convenient 
| notice, as might enable him to look out for another ſecurity, 
and then only for fix months; which was a caſe that never 
happened. It was therefore, hoped, that the decree of diſ- 
miſſion would be reverſed, and that the appellant would be let 
into a redemption. 


miſſes, put it in the power of the mortgagee, or his repreſenta- 
tives, to aſcertain and limit the time of redemption, by demand- 
ing the mortgage money ; and ſuch demand was admitted to 
have been made by Oliver Walſh, the ſon, as appeared by the 
decree of 1683, But if there had been no ſuch admiſſion, it 
was conceived, that the filing of the bill by Oliver, the heir of 
the mortgagee, in 1671, was equivalent to an actual demand 
of the mortgage money; and therefore from that time, the 
mortgage, whatever it was originally, became of ſuch a nature, 
as made the equity of redemption liable to a forecloſure, either 
by a decree, or great length of time. That no ſtep was taken 
towards a redemption of the premiſſes, till 1670, which was 
thirty years after the mortgages were made ; and even then, 
the bill exhibited by Sir Robert Hartpole, the appellant's grand- 
lather, was principally founded, not upon an equity of redemp- 
ton, but upon a legal title under a ſettlement ſet up by him, 
in oppoſition to the title of the mortgagee; and when after- 
wards, in the progreſs of that cauſe, it was thought neceſſary 
by the Maſters to whom the account was referred, and by all 
Vo. IV. 5 E the 


ing to the plain expreſs proviſion of the mortgage deed; by 


On the other fide it was argued, that the mortgage deed of J. Strange. 
the 12th of March, 1640, compriſing all the mortgaged pre- T. Clarke. 
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the parties concerned in the cauſe, to try five, iſſues, in order 
to ſettle the account; the appell.nt's father, who, tho“ nomj. 
nally a defendant, was, nevertheleſs, in the nature of a plain- 
tiff, deſerted that cauſe; and during the ſeventeen years after 
he came of age, proceeded no further in it, as he might and ought 
to have done: And therefore, after ſo much delay and negligence 
in the appellant's anceſtors, as well as in the appellant himſelf 
and at ſo great a diſtance of time as very near 190 years; it wa; 
conceived, that no redemption of the premiſſes ought now to be 
decreed, but that the appellant ought to be left to his remedy at 
law, if he had any, For it would be very unequal, that the 
mortgaged premiſſes, happening by the accidental riſe in the 
value of lands, to be now worth more than 2900/. the appel. 
lant ſhould therefore, at this diſtance of time, be at liberty to 
redeem ; when none of his anceſtors ever tendered, or even 
offered to pay the 2900 J. when the lands were not worth ſ 
much, and when the mortgagee, or any deriving under him, could 
not, on account of the mortgagor's attainder, ever compel 
either him, or any of his deſcendants, to pay even the principal 
money due on the mortgages, though the lands were. fallen, 


the value of ſuch principal money. But if a redemption was 
to be decreed, yet, as it appears by the mortgage deeds, that 
the reſpondent's grandfather advanced 2900/, on the ſecurity ot 
lands, out of which he received no rents or profits for the fill 
twelve years, from the beginning of the rebellion in 1641, and 
which afterwards, till about 1709, (on account of the badnels 
of the times, occaſioned by that rebellion and other ſubſequent 
accidents, as well as by means of the prior incumbrances hid 
on the premiſſes by Robert, the mortgagor) never yielded halt 
the yearly intereſt of the principal mortgage money z.It would 
be highly unreaſonable to decree a redemption of the premilſe 
without an account, by ſetting the ſuppoſed imaginary profit, 
great part of which were, in fa&, received by the mortgage! 
and his ſon, againſt the intereſt; and decreeing the reſpol- 
dent only the 2900 J. originally advanced, the value of which, 
at this diſtance of time, is not above one third of what it wa 
at the time of advancing it: And if an account was to be direck. 
ed, it would be abſolutely impoſſible to ſettle that accounts 
which comprehends a period of 100 years, and a proportionadl 


variety of tranſactions; for even 50 years ago, it was thought 
| impoſiibl 
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impoſſible to ſettle the account, which was then requiſite to be 

taken, without a trial of five iſſues; none of which had been, 8 
or could now be tried, or the matters to which they related 
cleared up, by any living witneſſes. That it appeared by the 
multiplicity of bills, anſwers and proceedings in the cauſes, 
that the reſpondent and his anceſtors had been put to very great 
expences in recovering and keeping poſſeſſion of the mortgaged 
premiſſes, after having been forcibly turned out by the original 
mortgagor himſelf, during the rebellion in 1641, and in de- 
fending their title, firſt in the two Courts of Claims, and 
afterwards in the Exchequer and Chancery in Freland; but 
which expences it was now impoſlible to aſcertain : And there- 
fore it was hoped, that the appeal would be diſmiſſed with 


coſts. 


AccoRDINGLY, after hearing counſel on this appeal, it was Dzcrze 


| | . firmed. 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; omg 3 25. 


and the decree therein complained of, affirmed. 3 p- 516, 


Jane Vernon, Widow, and Executrix of)) 
Thomas Vernon, Eſq; IT. FPetitioner.” e 


Captain John Vernon, 11220 aft? M Reſpondent, 


-, 


25th April, 1740. 


N 1676, John Vernon, ſon of General Jobn Vernon, brought 
his bill in the Court of Chancery in Ireland, againſt Colonel 
Edward Vernon, fohn Carter, Thomas Ferris, Anthony Knights- 
bridge and Giles Martin ; ſetting forth, (amongſt other things) 
that in 1653, John Blackwell, Eſq; upon the propoſitions and 
acts of Parliament for advancing money on the rebels lands in 
ireland, had for his money, bona fide paid, the town and lands 
of Clontarff, with the iſland adjoining, and the Upper and 
Lower Hollybrooks, in the county of Dublin, being in all 609 
«cres, 3 roods and 24 perches of profitable land, plantation mea- 
lure, ſet out and aſſigned to him and his heirs, towards ſatis- 
faction of 2700/1. by him advanced by way of adventure; to be 
held 
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held by him and his heirs for ever. — That Blackwell, being 
thus poſſeſſed of the faid premiſſes, ſold the fame for a valuable 
conſideration to General Vernon and his heirs ; who became 
poſſeſſed thereof, and laid out in buildings and other improye. 
ments thereon, 1500/7. and continued in poſſeſſion thereof till 
after the reſtoration. That ſoon after that event, Generd 
Vernon applied to Colonel Vernon, (who had an intereſt with 
King Charles II.) to get the ſaid eſtates ſecured to him by the 
King, which the Colonel agreed to undertake ; and being 
deſirous to buy the lands of Clontarf and the iſland, propoſed 
to give 1600/. for the ſame, which the General agreeing 
to, a writing was, on the 22d of September, 1660, drawn and 
ſigned, whereby the General promiſed, on the. Colonel's pay- 
ing 16001. down to him in fourteen days, to convey the ſaid 


lands of Clontarf, (the houſe and lands of Hollybrooks, being 


80 acres, excepted) to the Colonel and his heirs ; otherwiſe 
the ſaid agreement, and all treaties about it, were to be void: 
And the Colonel was, by ſuch means as he thought proper, 
to ſecure the ſaid premiſſes; but the grant was to be taken in the 


Colonel's name, in truſt for the General, unleſs only as to the 


faid lands of Clontarff which were ſo purchaſed by the Colonel, 
as aforeſaid, if he paid the ſaid 1600/7. That on the 26th of 
November, 1660, Colonel Yernon, in purſuance of the faid 
agreement and truſt, procured a grant, by letters patent, of all 
the ſaid premiſſes from his then Majeſty, to him and his heirs; 
and by the acts of ſettlement, thoſe letters patent were con- 
firmed ; and amongſt the ſaving of rights it was expreſſed, that 


the right of Blackwell, his heirs and aſſigns, and all claiming 


under him and them ſhould be particularly excepted, and not 
be ſaved : But this was ſo done, purely that the ſucceſs of the 
adjudication of ſetting out Blackwell's adventure or incumbrance, 
might not prejudice the ſaid letters patent; and not out of any 
intention to deſtroy or avoid the ſaid truſt, but to confirm and 
ſecure the ſame. That the Colonel having obtained the 


ſaid letters patent, and the ſame being confirmed by the act of } 


ſettlement, during the fitting of his Majeſty's Commitſſione"s, 
he put off reconveying the ſaid premiſſes to the General and 
his heirs, or going on with the purchaſe ; pretending, that til 
it was aſcertained, whether the old proprietor, or his iſſue, 


would be reſtored, it was beſt to leave the intereſt thereof f 
1 
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the colonel, according to the letters patent, which the General 
agreed to. That the General, reſiding in England, and the 
Colonel going over to Jreland, he promiſed the General to 


ſatisfy himſelf what he had expended in procuring the grant 
and ſecuring the premiſſes, as aforeſaid, and to pay the overplus 
to the General: And accordingly, the Colonel continued to 
receive the rents and profits, and paid the General and his 
wife ſeveral ſums of money on account thereof. That the 
Colonel, on the 1ſt of March, 1666, obtained the adjudication 
and certificate of the Commiſſioners of the Court of Claims, 
for the ſaid lands and premiſſes, and in the act of explanation, 
obtained a confirmation of the ſaid letters patent. But, intend- 
ing to defraud the General of the premiſſes, he did, from 
time to time, during the General's life, keep off the execu- 
tion of the ſaid truſt, and a reconveyance of the ſaid pre- 


&; pretending, that the premiſſes were not fully ſettled. 
That before the truſt was executed, or any reconveyance or 
purchaſe made, the General, in May, 1667, died inteſtate, 
laving John Vernon, his ſon and heir at law, then an infant. 
—— That on the 29th of Augu/t, 1671, the Colonel procured 
further letters patent of the ſaid premiſſes to him and his heirs. 
—— That the ſaid John Vernon coming of age, and having 
obtained adminiſtration to the General, his father, applied to 
the Colonel, requiring him to execute the ſaid truſt, and to ac- 
count with and pay him all the arrears of rent of the ſaid premiſſes, 
eyer ſince he received the ſame, deducting what he had paid to 
the ſaid John Vernon's father and mother, and the charges of 
curing the premiſſes, as aforeſaid ; who refuſed ſo to do, and 
had made a leaſe of the premiſſes to the defendant Martin, and 
divers ſecret eſtates to the other defendants : The bill there- 
lore prayed, that the Colonel might ſet forth an account of, 


and fet forth what right the Colonel, or any perſons claiming 
under him, had to the faid premiſſes; and that the Colonel 
aight reconvey the premiſſes to the {id Jobn Vernon and his 
heirs : But if it ſhould appear, by any agreement in force 
between the Colonel and General Vernon, and for any confidera- 


uon to be paid the General, that the Colonel was to have any 
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collect the rents and profits of the premiſſes, and thereout to 


miſſes, and perfecting the ſaid agreement for the purchaſe there- 


aud account with him for the rents and profits of the premiſſes; 
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his anſwer, admitted the ſeveral letters patent, acts of Pkg 


him and his wife to ſums of money, ſome whereof were the 


Eales in Parliament. 
part of the premiſſes, and the Colonel to aſſign the remainger 
to the General; that the ſaid agreement might be purſued, 250 
the money, with intereſt ſince May, 1660, be paid to the. {aid 
Fohn' Vernon, together with the rents and profits of the Fi 
premiſes. 


To this bill, this Colonel put in a plea and anſwer ; and by 


ment and explanation, adjudication and certificate of the Court 
of Claims; by which title, he claimed to hold the premiſſes 
againſt the ſaid John Vernon, abſolutely to him and his heirs, 


He denied, that he agreed to take any grant of the premiſle 
from his Majeſty, on any truſt for the General ; but alledged, 
that the ſame was granted for his own uſe and benefit ſolely, 
and was in conſideration of his great ſufferings and ſervices ; and 
that all clauſes put into any act for eſtabliſhing the ſame to him, 
and particularly for barring Blackwell's right, and thoſe claim- 
ing under him, were really intended for his own benefit, with- 
out any truſt for the General. He alſo denied having agreed 
with the General, that when the premiſſes were ſecured, the 
ſame ſhould be in truſt for him; or having ever promiſed, that 
if he got a grant thereof in his own name, the ſame ſhould be 
for the uſe of the General and his heirs. He then alledged, 
that the plaintiff's father, having ſerved the Utfurpers, and 
oppoſed the King's reſtoration, was obnoxious to the' Govern- 
ment, and in 1660 was impriſoned, as a dangerous man; 
where the Colonel, as being his couſin german, went to viſit 
him, and was aſſiſting to him for his enlargement, and helped 


arrears of rent before the Colonel s poſſeſſion, which he pro- 
miſed to get in for the plaintiff's father as his ſteward ;-and 
the reit were monies which the defendant paid them, but not 
ON account of the rents of the premiſſes, after his being in 
poſſeſſion. And confeſſed, that he had mortgaged the ptemiſſes 
to Carter, Ferris and Knightſbridge, and their heirs, for ſecur- 

ing the repayment of 2000 J. and intereſt. 


And as to ſo much of the bill, as ſought an account of the 
rents and profits of the premiſſes, or a conveyance from the 


Colonel to the plaintiff; the defendant pleaded the ſaid letters 
| patent 
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iti | 
tent of the 26th of November, 1 660, bis entry and einen 
under the ſame, the confirmation 1 N by the act of ſettle- 
ment, by a particular clauſe againſt Blackwell 8 title and all 
claiming under him, and the further confirmation thereof i in the 
act of explanation, and his claim, and the allowance thereof, 
and certificate had thereon, and the r oh letters h 


On arguing this plea upon the 28th 8 May, * the benefit 
thereof was ſaved to the hearing; and as to the account of pro- 
fits, the plaintiff's counſel waived the ſame. 


The defendants Carter, Ferris and Knight/bridge, by their 
anſwer, denied the knowledge of any truſt in .the Colonel for 
General Vernon, and inſiſted upon the ſaid mortgage for 20001. 
ind intereſt ; and averred, that the whole money then remained 
really due. 


The cauſe being at iſſue, divers witneſſes were examined on 
both ſides, and ſeveral letters of Colonel Vernon and other per- 
ſons, were exhibited and proved by the plaintiff. And on the 
14th of May, 1686, the cauſe came on to be heard; when the 


and therefore diſmiſſed his bill. 


This decree of diſmiſſion the Colonel got inrolled, and in 
January following he died ; having made his will, and thereby 
deviſed his real eſtates to truſtees and their heirs, for payment 
of his debts and legacies ; and after payment thereof, in truſt to 
kttle the ſame, or what ſhould remain unſold, upon his daugh- 
ters Elizabeth and Mary, and their iſſue, in ſuch manner as they 
might not have power to ſell or alien the ſame in caſe they died 
without iſſue; with remainder to his brother John Vernon, and 
bis firſt and other ſons in tail male, with divers remainders 
over; and therein directed, that his ſaid daughters ſhould be 
allowed 60 J. a year a-piece for their maintenance, till his debts 
and legacies were all paid. 


Elizabeth died ſoon after her father. without iſſue and unmar- 


ied, and Mary ſurvived her; whereby ſhe became entitled to 
A her father's eſtate. 


In 


Court declared they ſaw no cauſe to give the plaintiff any relief, | 
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a ſecurity for the repayment thereof, at one entire payme 


Cafes in Parliament. 
In 1705, John Vernon brought his appeal in the Houſe of 
Lords in Ireland, againſt the ſaid Mary, as ſurviving daughter 
and heir of Colonel Vernon, complaining of the ſaid dectee of 
diſmiſſion of the 14th of May, 1686 ; and praying, that tie 
ſame might be reverſed, and that he might have an account or 
the rents and profits of the premiſſes, and a reconveyance 
thereof to him and his heirs, and the poſſeſſion delivered up 
to him. a 3 | | 


Mary Vernon, by her anſwer to the ſaid appeal, ſet forth her 
father Colonel Edward Vernon's will; and contended, that the 
eſtate in law in the lands was in truſtees, and that ſhe had but 
an eſtate for life therein, which was not to take place till after 
payment of her father's debts and legacies ; and that the next 
in remainder upon her death, was Edward Vernon, only fon and 
heir of John, the teſtator's brother (which John died ſoon after 
the teſtator) who reſided in England, and none of whom were 
made parties to the ſaid appeal. 


Oa the 14th of July, 1705, the cauſe on the appeal wa 
heard; when the ſaid decree of diſmiſſion of the 14th of May, 
1686, was reverſed. And on the 26th of July, 1707, the caute 
was further heard; when the former decree of reverſal of the 
ſaid decree of diſmiſſion was confirmed; and two thirds of the 
Upper and Lower Hollybrooks, with the appurtenances, were de- 
creed to the ſaid John Vernon and his heirs, diſcharged from all 
incumbrances made by Colonel Edward Vernon, or any perſons 
claiming under him. And the faid Mary Vernon was decreed 
to pay to the ſaid Fohn Vernon, his executors and aſſigns, 1 000/, 
within twelve months, with intereſt; and in caſe the ſame wi 
not then paid, the ſaid Fobn Vernon was to be put into poſſe 
fion of Clontarf, with the appurtenances, and the remaining 
third of the Ho//ybrooks, and to continue in poſſeſſion thereof 
till the ſaid 1000/7. and intereſt, ſhould be fully paid, which 
was to be a charge on Clontarf, and the ſaid remaining oft 
third part of the Ho!lybrooks, in the ſaid Mary's poſſeſſion, à 


with lawful intereſt, till the ſame was fully paid, from the date 
of the ſaid decree; but the perſon of the ſaid Mary, was not | 
to be in any wiſe ſubject to the payment of the ſaid 1000/. and 


intereſt. And, ſhe was alſo decreed to pay the ſaid 7 — "my 
100% 
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wol. for the cofts in the ſaid ſuit : And it was farther ordered, 


to the laid John Vernon and his heirs, the ſaid two third parts 
of the Upper and Lower Hollybrooks, with the appurtenances ; 
and that the ſaid decree ſhould be final and concluſive to all 


parties. 


The ſaid Mary Vernon acquieſced under this final decree; and 
it is apprehended, paid the 1004. coſts, and the ſaid 10007. 
and intereſt, and put John Vernon into poſſeſſion of two thirds 
of the Upper and Lower Hollybrooks ; but before ſhe executed 
any conveyance thereof to him and his heirs, ſhe,- in 1729, 
died without iſſue. 


/ 


Jobn Vernon being thus in poſſeſſion of two thirds of the 
Upper and Lower Hollybrooks, he, on the 21ſt of November, 
1707, mortgaged the ſame to Thomas Vernon, Eſq; for 1000 


vanced by him, with intereſt. And Jabn Vernon continued in 
quiet poſſeſſion of the ſaid mortgaged premiſſes, from the time 


the poſſeſſion thereof was delivered to him by the ſaid Mary 
Vernon, to his death in 1719. 


In 1720, the ſaid Thomas Vernon entered into poſſeſſion of 
the premiſſes; the ſaid mortgage money, and a great arrear of 
intereſt thereon, being then due; and continued in quiet poſ- 
leſion thereof till his death in Auguſt, 1726, having by his 
will deviſed all his real and perſonal eſtates whatſocver (ſubject 
to his debts and legacies) to Jane Vernon his widow, her heirs, 
executors and adminiſtrators for ever, to her and their own 
ule; who thereupon kept and continued in the quict poſſeſſion 
cf the ſald premiſſes, till Michaclmas term, 1731, without any 
moleſtation whatſoever. 


On the 23d of June, 1722, Edward Vernon upon whom the 
eſtate tail in equity in remainder, under the will of Colonel Hernon, 
of the town and lands of Clontarf and Heoillybroohs had devolved, 
conveyed to the reſpondent his heirs and aſſigns, all his eſtate, title 
and intereſt in and to the ſame; and all other eſtates that he 
claimed and had a right to in reveriion and. remainder, under 


the ſaid Mary Vernon without iſſue. And under this convey- 


years, to ſecure the repayment of 2000/. bona fide paid and ad- 


the will of the ſaid Colonel Edward Vernon, upon the death of 
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that the ſaid Mary, who had the eſtate in law, ſhould convey . 
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quriſdiction, to affirm or reverſe any judgment or decree made 


defendants claimed thereto ; and that if they had any incum- 


and that the reſpondent's proceedings at law againſt her, might 


non examined none. 
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ance, the reſpondent fet up a title to the ſaid lands and pre. 
miſſes, and inſiſted, that the ſaid decree of the Houſe of Lords 
in Ireland, was of no force or effect; for that by an ag 0f 
Parliament paſſed in England in 1723, it was declared and 
enacted, ** that the Houſe of Lords in Ireland have not any 


* in any Court of that kingdom ; and that all Proceedings 
before the Houle of Lords, upon any ſuch judgment or de. 
„ cree, are and are thereby declared to be void.” 


The reſpondent accordingly, in Michaelmas term, 1731, 
brought his ejectment in the name of Thomas Murray, as leſſee 
of the repreſentatives of the mortgagees and truſtees of Colonel 
Edward Vern, againſt the ſaid Fane Vernon for recovery of 
the two thirds of Hollybrooks ; to which ſhe appeared and 
pleaded the general iſſue ; and the heir of the ſurviving truſtee 
dying, the reſpondent in December, 1734, brought a new 
ejectment in the name of the faid Thomas Murray, as leſſce of 
the then repreſentatives of the mortgagees and truſtees of Co- 
lonel Vernon, againſt the ſaid Fare Vernon, for recovery of the 
ſame premiſſes; to which ejectment ſhe alſo appeared and 
pleaded the general iflue: And in Eaſter term, 1735, the te- 
{pondent obtained a verdict; and in Trinity term following, 
judgment was entered up thereon. 


In Eaſter term, 1735, Jane Vernon brought her bill in the 
Court of Chancery in Ireland, againſt the reſpondent and the 
leſſors and leſſee in the ſaid ejectment; ſetting forth the ſeveral 
matters aforeſaid, and praying a diſcovery of all incumbrances 
upon the mortgaged premiſſes, and what title the reſpective 


brances, they might aſſigu the ſame to the ſaid Jane Vernon, 
upon payment of what ſhould appear to be juſtly due thereon; 


be ftayed by injunction. 


The ſaid Jane Vernon obtained an injunction ; and all the 
defendants having put in their anſwers, the cauſe proceeded to 
iſſue, and the reſpondent examined his witneſſes, but Mrs. Ver- 


* Is 
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In June, 1738, the ſaid Jane Vernon brought her ſupple- 
mental bill againſt the reſpondent and others; and thereby made 
George Venables Vernon, Eſq; as heir at law of Colonel Vernon, 
a defendant; which fuit proceeded to iſſue, but no witneſſes 
were examined therein by the ſaid Jane Vernon. | 


On the defendant's moving upon the 4th of February, 1737. 
to diſſolve the injunction, which the plaintiF had before ob- 
tained as of courſe, for want of the defendant's anſwering in 
time; the Court ordered, that on the plaintiff's giving ſecurity 
within a fortnight after the end of the term, to be accountable 
from the time of the judgment in ejectment, for the rents and 
profits of the lands in queſtion, and pay coſts in caſe they ſhould 
be adjudged againſt her at the hearing, and to revive, in caſe of 
abatement, the injunction ſhould be continued till the hearing 
ef the cauſe, or further order; but in default thereof, that the 
injunction ſhould be diſſolved without further motion; and the 
plaintiff was ordered to ſpeed her cauſe to a hearing, ſome time 
in the then next Trinity term ; the defendants agreeing to appear 
gratis, and pray no day over. | 


On the 15th of November, 1738, the reſpondent obtained an- 
other order, that the plaintiff ſhould ſpeed her cauſe to a 
hearing, or otherwiſe, that the injunction ſhould be diffolved 
and which injunction being afterwards diſſolved, the reſpondent, 
by virtue and in execution of the judgment he had obtained at 


law, was by the Sheriff put into poſſeſſion of the two thirds of 
Hollybrooks. 


The ſaid Jane Vernon, inſtead of proceeding to hear her cauſe, 
preſented a petition to the Mouſe of Lords in Great Britain, 
ſtating the ſeveral matters aforeſaid, and praying leave to bring 


an appeal from the decree of diſmiſſion of the 14th of May, 
1086, 


And in ſupport of this petition it was urged, that Mrs. Ver- 
aun could not proceed in her cauſe in the Court of Chancery in 
Ireland, till this inrolled decree of diſmiſſion was reverſed, and 
that the only method the had to reverſe it, was by an appeal to 
their Lordſhips here; but being out of time, according to the 
Iti& rule of the Houſe, ſhe could not bring ſuch appeal with- 

out 


D. Rydet. 
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means of deſtroying her right. As to the objection, that the 
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out leave, and which, conſidering the very peculiar circum. 
ſtances of her caſe, ſhe hoped to obtain ; otherwiſe the long 
acquieſcence of thoſe who claimed under Colonel Vernon, both 
before and after the Britiſb ſtatute concerning the. Houſe of 
Lords in Tre/and, would turn to their advantage, and be the 


decree being inrolled was a bar to the petitioner, it was con- 
ceived to be the ſtrongeſt argument why if that decree was not 
juſt, ſhe ſhould have an opportunity of having it rectiſied; but 
which, by its being inrolled, could not be done but by appeal, 
As to another objection, that the petitioner was neither a party, 
or privy to any of the parties to the original decree; it was in- 
ſiſted; that tho' ſhe was not privy in blood or repreſentation, 
yet ſhe was in eſtate, as claiming under John Vernon, who was the 
plaintiff in that ſuit ; and that this was the only material priyity; 
and as all perſons claiming under parties are bound by decrees 
which are right, as the parties themſelves are; ſo they ought to 
have the ſame liberty of ſhewing errors in ſuch decrees, in caſe 
they are wrong: For otherwiſe, there mult be a failure of juſtice 
in all thoſe caſes, where the right of a party to a ſuit comes to 
another by any other way than that of legal repreſentation; 
and eſpecially in the preſent caſe, where a mortgage had been 
taken on the credit of a decree of the Houſe of Lords in Ire- 
land, then ſuppoſed to be good, and not declared void till near 
twenty years after, on the ground of a defect in juriſdidion 
only, which they exerciſed many years both before and after the 
decree. That tho' the petitioner could not in ſuch appeal make 
the heirs at law of John Vernon to be joint appellants with her, 
againſt their will ; yet ſhe could make them and all other parties 
reſpandents to it, ſo as by the appeal to bring all matters. 
properly in queſtioa. As to another objection which had been 
made, that the ſuit was abated, and therefore there could be no 
appeal till it was revived ; it was apprehended to be wholy 
unneceſſary, even where a legal repreſentative appeals, who 13 
not bound to revive a decree for the mere purpoſe of appealing 
from it; but in the preſent caſe, Mrs. Vernon being no repie- 
fentative, could not revive; nor was it ever heard, that a! 
original bill in the nature of a bill of revivor, was brought 10 
revive a ſuit below which had been diſmiſſed. And as to 4 
fourth objection, that this would be giving an original jurif 


diction to their Lordſhips. ſince the petitioner's mortgage wWas 
nv! 
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circumſtance had no relation to the merits of the decree ap- 
ed from ; and that their Lordſhips would be no more under 
any dificulty as to the judging of that mortgage, which was 
only to derive her title to bring the decree into queſtion ; than to 
judge of the heirſhip of George Venables Vernon, if he had 
brought the appeal, and his pedigree was diſputed. 


The reſpondent oppoſed this application by a counter pe- 
tition, ſtating the ſame facts as Mrs. Fernen had ſtated ; and 
jnüſting, that though the order of the Houſe limiting the time 
for bringing appeals, was out of the caſe, yet the original par- 
ties to the ſuit being dead, no appeal could be brought without 
firſt reviving the ſuit below; and which being entirely relative 
to the inheritance of lands, could only be done by the heir at 
law of John Vernon; and even was he defirous of appealing 
from the decree of 1686, he could not do it under the circum- 
ſtances of this caſe, without firſt filing a ſupplemental bill, as 
well as a bill of revivor ; ſtating Colonel Vernon's will in 1684, 
his mortgages to Carter and others, and the reſpondent's reco- 
very in ejectment, and making the truſtees and deviſees in that 
will, and the repreſentatives of the mortgagees, as well as the 
Colonel's heir at law, parties to ſuch ſuit. But as the heir 


decree ; becauſe her right aroſe under a mortgage not made till 
November, 1707, above 20 years ſubſequent to the date of the 
decree; and which right having no exiſtence at the time of the 
decree, could never entitle her to appeal from it; nor could 
this right, ſuch as it was, appear or come in queſtion before 
the Houſe, under an appeal from the decree of 1686, the mort- 
gage and will under which ſhe claimed being no part of the 
proceedings below; and therefore the Houſe muſt exerciſe an 
original juriſdiction to let the parties into proof concerning theſe 
facts. Beſides, the Houſe could not on ſuch an appeal, give 
judgment different from what was prayed by the bill on which 
the decree of 1686 was founded; and which, ſuppoſing that 
deeree ſhould be reverſed, muſt be for George Venables Vernon, 
as heir at law of Colonel Vernon, to convey the inheritance of 
the lands of Clontarf, and the iſland adjoining, and one third 
of the Hollybrooks (to no | part of which Mrs. Vernon claimed 
— the leaſt title) as well as the other two thirds of the Hollybrooks 

Vor. IV. ; 5 H Ito 


not in iſſue in the ſuit below; it was apprehended, that this 


W. Murray. 


acquieſced, Mrs. Vernon could not bring an appeal from this 
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the heir of John Vernon, and all other proper parties reſpon- 
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(to which ſhe claimed to be entitled for a term of years) to the 
heir at law of General Vernon, who deſired no ſuch. 
but acquieſced under that already made; and ſuch a degree, a 
this could not be made on the appeal of Mrs, Vernon, who 
claimed no intereſt but in a ſmall part of the premiſſes, and 
that for a term of years only. But if ſuch a decree could be 
made on Mrs. Vernon's appeal, it would be of no, ſervice to 
her; the only decree ſhe could pray, or was entitled to pray, 
being to have the reſpondent's judgment ſet, aſide, and be re. 
ſtored to the poſſeſſion of the two thirds of Hollybrooks,, till ſhe 
was fatisfied her principal and intereſt, or to have what fe. 
mained due to her on mortgage, raiſed by fale of the mart. 
gaged term; which decree was impoſſible to be made on, Jab 
Vernon's bill, or by any judgment to be given on an appeal from 
the decree of 1686. That the mortgage under which Mrs, Ver- 
non claimed, being only for a term of years, which is a chattel 
intereſt, by way of ſecurity for a ſum of money, and affecting 
only a very ſmall part of the lands in queſtion in the cauſe 
below, ſhe could not in any view ſo connect her caſe with that 
of the heir at law, as to be conſidered as ſtanding in his place; 
neither had ſhe the ſame kind of right or intereſt in her by 
conveyance from the plaintiff, as the plaintiff had; hers being 
only a redeemable intereſt in a ſmall part of the lands for a 
term of years, whereas the heir was entitled to the abſqlute 
inheritance of the whole. And as to Mrs. Vernon's making 


dents to the appeal, there was. no inſtance of any perſon“ 
being permitted to bring an appeal, who; had not the, ſame 
right as was in the party aggrieved by the decree; nor Where 
the Houſe ever permitted an appeal to be brought under a new 
and different right from that which was, or appeared to be, 
in the parties below ; and to make new and original parties 
before their Lordſhips, and to enter into new proofs of title, 
not made out in any of the Courts below, or upon which any 
decree had been made below, was what could not be done 
without exerciſing an original juriſdiction: And if the heir at 
law of John Vernon was to be made a party reſpondent, and 
the decree ſhould be reverſed, it muſt be reverſed not in favour 
of the appellant, but of the heir as reſpondent, which could 
never be done. That if the general order of the Houle, jor 
limiting the time of bringing appeals was out of the caſe, 


yet 
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yet Mrs. Vernon ought not to be at liberty to appeal from the 
gecree of 1686, whilſt her bill in the Court of Chancery was 
depending for the ſame matter; but ſhe ought to have diſ- 
wiſſed that bill before preſenting her preſent petition; it being 


be doably vexed in two Courts, at one and the ſame time for 


prevail upon an appeal in ſetting aſide, the decree of 1686, 
the ſuffering her to appeal in this extraordinary manner, would 
be putting Carter and the reſt of Colonel Vernon's mort- 
gagees, without ever hearing them, in the very ſituation ſhe 
repreſents herſelf now to be in ; though their caſe is infinitely 
ſtronger and much more favourable than hers; their "title 
being under letters patent from the Crown, confirmed by act 
of Parliament and A Judicial determination ; whereas Mrs. Ver 
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relied upon was the proceedings in the Houſe of Lords in 
Freland, without any conveyance even from Mary Vernon, Pur⸗ 
ſuant to the directions of their pretended decree: Beſides, by 
Mary Vernon's anſwer in that Houſe, ſhe diſcloſed the cight 
of the remainder-man under Colonel Vernon's will, and alſo 
of his mortgagees, ſo that Jobn Vernon muſt know, that their 
right could not be barred by a judgment to which they were 
no parties, and he muſt likewiſe know, that the Houſe” of 
Lords had at that time no juriſdiction to pronounce that judg- 
ment, it having long before the mortgage been judicially de- 
termined by the Houſe of Lords in England, that the Houſe 
of Lords in Ireland had no ſuch juriſdiction“; and the act of 
Parliament in 1723, did not introduce any new law, but was 
only declarative of what the law was before. Laſtly,” that the 
circumſtances of Mrs. Vernon's caſe were not ſuch as mould 
induce the Houſe to break through all the eſtabliſhed rules, 
and make an extraordinary precedent in her favour; for as ſhe 
admitted a poſſeſſion of the mortgaged premiſſes for 19 years, 
it was impoſſible there could be any thing conſiderable re- 
maining due to her; but for whatever might remain due, ſhe 
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\ ſettled maxim both in law and equity, that no perſon ſhall 


the ſame thing. But if Mrs. Vernon could by any poſſibility 


to be 4 defective one at the time he took it; becauſe all the 
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had a right to recover it againſt the repreſentatives of the 
mortgagor, and was entitled to receive a ſatisfaction, if her 
mortgage was real, out of his perſonal eſtate: And if ſhe had 
any remedy againſt the reſpondent, or the eſtate in his pof. 
ſeſſion, ſhe had a bill now depending in Ireland againſt him, 
for that purpoſe, and ready for hearing; when the Court 


would have regularly under conſideration, how far under the 


circumſtances of her caſe, ſhe was to be barred by the former 


decree, and when all parties intereſted would have an oppor. 


tunity of being heard. 


Both theſe petitions were referred to a Committee of the 
Lords; who, on the 21ſt of April, 1740, reported, that they 
„ had met upon the matter, and heard one counſel of a fide; 
*« and upon conſideration of the caſe, their Lordſhips had not 
« thought proper to report any opinion, but had directed the 
« ſtate of the caſe to be reported ſpecially to the Houſe”, 
Whereupon it was ordered, that one counſel of a ſide might be 
heard at the bar of the Houſe, in relation to this matter, if they 
thought fit. 


AccoRDINGLY, after hearing counfel for Mrs. Vernon upon 
the matter of the report, and alſo counſel for Captain Vernon, 
who in the courſe of his pleading waived inſiſting on the ſtanding 
order of the Houſe; it was ORDERED, that the pe titioner, Mrs. 
Vernon, ſhould be at liberty to exhibit an appeal from the {aid 
decree, or order of diſmiſſion of the Court of Chancery in Ireland; 
if ſhe thought fit.* 


„ a_—_ 
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* An appeal was accordingly brought, and the decree affirmed; 26th Novem- 
ber, 1742. Jour. vol. 26. p. 172. 
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Surrogate: and Commiſſary of the 
Court of Prerogative Royal, and Court | 
of Faculties in Ireland, 


CA RP rs | 


His Grace: Hugh, Lord Archbiſhop of) 
Armagh, Primate and erke . my 
of all Ireland, Richard Morgan and | elpondents. 
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15th December, 1740. 


ING aner I. in purſuance of the powers veſted in \ the 
Crown by two ſeveral acts of Parliament made in Ire- 


} 


land, the one in the 28th of Henry VIII. intitled, ©* An act of 


« faculty,” and the other in the ad of Elizabeth, intitled, 
« An act, reſtoring to the Crown the ancient juriſdiction over 
« the ſtate eccleſiaſtical and ſpiritual, and aboliſhing foreign 
* power, repugnant” to the ſame ;” did, by his letters patent 


under the Great Seal of England, dated the roth of April, in 


the 2oth year of his reign, grant the juriſdiction of the Court 
of Prerogative Royal and Court of Faculties in Treland, unto 
Chriſtopher, then Lord Biſhop of Armagh, and his ſucceſſors 


for ever. 


King Charles I. by his letters patent under the Great Seal of 
Ireland, dated the 26th of January, in the 2d year of his 
reign, for the reaſons and conſiderations therein particularly 
expreſſed, impowered James, then Lord Archbiſhop of Armagh, 
and his ſucceſſors, to appoint, in the manner in the ſaid let- 
ters patent mentioned, a ſufficient perſon to be his or their 
Deputy Surrogate, or Commiſſary of the ſaid Court of Prero- 


ative Royal and Court of Faculties, and to grant ſuch ſurro- 


gation to the perſons ſo by them to be nominated, for the 
term of their natural lives, or during good behaviour. 


Purſuant to this power, the offices of Deputy Surrogate or 


Commiſſary of the ſaid Courts have, ever ſince the time of the. 
Vor.. IV. 8 5 1 laſt 
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laſt letters patent, been conſtantly granted by the Archbiſhopz 
of Armagh for the time being, for the term of the natural 
lives or good behaviour of the ſeveral and reſpective grantees, 
and not otherwiſe. And accordingly, his Grace Michael, Lord 
Archbiſhop of Armagh, did, by commiſſion under his archiepiſ- 
copal ſeal, dated the 13th of June, 1699, nominate and appoint 
Marmaduke Coghill, Doctor of Laws, Deputy Surrogate and Com. 


miſſary of the ſaid Court of Prerogative Royal and Court of 


Faculties, during his natural life. Fo | 


Doctor Coghill officiated in theſe offices, and held and enjoyed 


the ſame under the ſaid commiſſion, until the month of Ja- 
nuary, 1738 ; about which time he fell into a very bad ſtate 
of health, and being adviſed to go abroad for the recovery of 
his health, and having an intention to reſign the ſaid offices, 
and to procure the appellant to be appointed his ſucceſſor in 
the ſame; Doctor Cogbill, about the beginning of Fanuary, 
1738, acquainted the reſpondent the Lord Primate with ſuch 
his intentions, and at the ſame time, recommended the appel- 
lant as'a perſon thoroughly qualified in every reſpect, to fill 
the ſaid offices; and propoſed, that if his Grace ſhould, after 
his, Doctor Cogbill's death, have juſt cauſe to be diſſatisfied or 
diſpleaſed with the appellant's behaviour in the faid offices, 
the appellant would, in ſuch caſe, be willing to refign the 
ſame. 


. Upon this requeſt and recommendation, his Grace conſented 
to accept the reſignation of Doctor Coghzll, and to grant the 
ſaid offices to the appellant. But requiring, by a letter to Doc- 
tor Coghill, that the appellant ſhould execute a bond, which 
the appellant apprehended and underſtood was only intended 
to ſecure more firmly, after Doctor Cagbill's death, a power to 
his Grace over the appellant's conduct and behaviour in the 
ſaid offices, in cafe the ſame ſhould give his Grace any juſt 


cauſe of diſpleaſure ; and being ſatisfied he ſhould never condud 


or behave himſelf ſo. as to give his Grace juſt reaſon to be dif- 
pleaſed with him, and that this power would never be uſed 
but on juſt grounds; a draft of a bond was prepared, in the 
penalty of 10,0007. with condition, that the appellant ſhould, 


on the death of Doctor Cogbill, at the will and pleaſure of the 


Lord 


| 
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Lord Primate, ſurrender the ſaid commiſſion, with the faid 
offices, ſo granted to him as aforeſaid, to the Lord Primate ; 
which draft of -a bond, together with the commiſſion granted 
to Doctor Coghi/l, and a draft of a new commiſſion, to be 
executed by the Lord Primate, were laid before his Grace, and 
continued in his. cuſtody until the 22d of January, 1738. — 
on the morning of which day, his Grace having expreſſed to 
the appellant his approbation of the draft of the commiſſion 
2nd bond, the appellant waited on his Grace in the evening of 
that day, with Doctor Cogh1i//'s reſignation, which his Grace 
then accepted, and, at the ſame time, duly pafſed a commiſſion 
under his archiepiſcopal ſeal, containing a grant of the ſaid 
offices to the appellant for the term of his life ; and the appel- 
lant was accordingly ſworn and admitted to the ſaid offices, 
and, at the ſame time, executed the before mentioned bond. 


On the 19th of March, 1738, Doctor Cagbill died; and, 
within a day or two afterwards, the Lord Primate, without 
charging the appellant with any negle& or miſbehaviour in the 
execution of the ſaid offices, ſent perſons to him to demand 
an immediate refignation of them; which the appellant, not 
thinking proper to comply with, his Grace made a ſecond 
demand, to the ſame purpoſe: And upon the appellant's per- 
liſting in his refuſal to reſign, his Grace, on the 19th of May, 
1739, cauſed a bill to be filed in his name againſt the appellant 
in the Court of Chancery in Ireland; charging, among other 


offices, had entered-into an agreement with his Grace to reſign 
the ſame peremptorily, on the death of Doctor Coghi//; and 
that the appellant had fraudulently concealed from his Grace, 


his Grace charging, that he had power to grant the ſame at 
will; and in order to ſhew what was the intention of the par- 
ties, at the time of granting the ſaid commiſſion, and execut- 
Ing the ſaid bond, his Grace charged ſeveral converſations upon 
this head, and ſeveral parol promiſes, as made by the appel- 
lant to his Grace, and. the reſpondent Richard Morgan his 
receiver, at the time of executing the bond and commiſſion; 
but did not ſuggeſt any miſbehaviour or other reaſon, why he 
Would remove the appellant from the ſaid offices, but h isGrace's 

| * cu inclination 


tings, that the appellant, before his admiſſion to the ſaid 


the powers he had with reſpect to the granting the faid offices; 
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| inclination to have in himſelf, the abſolute diſpoſal of them 1 
The bill therefore, prayed, that the appellant might be com- 


pelled ſpecifically to execute the ſaid pretended agreement, and 
to ſurrender the faid offices and employment to his Grace. Fl 


Io this bill, the appellant put in a plea and anſwer ; and in 
his anſwer fully ſet forth the ſeveral matters before mentioned, 
denied the agreement pretended by the bill, and expreſſly 
averred, that there was not the leaſt paſſage in all the expreſ- 
ſiops or behaviour of his Grace, which gave the appellant to 
underſtand or imagine that he was, at all events, to hold the 
ſaid offices no longer than during Doctor Cogbill's life, or that 
he was peremptorily to be diſplaced on the Doctor's death, 
For having underſtood from Doctor Cog hill, that his continu- 
ance in the ſaid offices was to depend on his behaviour ; if he 
had, at the time of the execution of the ſaid commiſſion been 
appriſed, or had entertained any imagination or ſuſpicion of 
ſuch intention in his Grace, he would have abſolutely refuſed 
to accept the faid commiſſion ; he having thereupon quitted 
the buſineſs of his profeſſion. as an advocate, and other buſi- 
neſs, equal in profit to the income of the ſaid offices: And that 
Doctor Coghill (with whom, till his death, the appellant 
accounted for a moiety of the profits of the ſaid offices) was, 
at the time of the appellant's admiſſion into the ſame, in ſo 
bad health, that his phyſicians judged it impoſſible for him to 


live three months. And the appellant inſiſted, that he was 


all along given to underſtand, that he was not to reſign the 
{aid offices on any other terms, than on juſt cauſe of exception 
to his behaviour in the offices, which he hoped had been 
unexceptionable: And as to that part of the bill, which pray- 
ed a ſpecific performance of the pretended agreement, the appel- 
lant pleaded the before mentioned acts of Parliament, letters 
patent, reſignation and commiſſion ; and that the faid offices 
were Judicial, and concerned the adminiſtration and exerciſe of 


| Juſtice, and had been always granted for life, or during good 


behaviour, and that the appellant was duly admitted and {worn 
into the ſaid offices under the ſaid commiſſion, and had ever 
fince executed the ſame. 


On 
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On the 6th of Fuly, 1739, this plea came on to be argued; 
when the Court ordered it to ſtand for an anſwer, with liberty 
for the plaintiff to except, and reſerved the benefit thereof to 
the hearing of the cauſe. 


The anſwer being full, the reſpondent the Lord Primate 
took no exceptions thereto, but immediately replied ; and iſſue 
being joined in the cauſe, his Grace proceeded to examine 
ſeveral witneſſes, and particularly the reſpondents Shiel and 
Morgan ; and the appellant likewiſe examined them on ſeveral 
croſs interrogatories, exhibited for that purpoſe. 

Publication having paſſed, it appeared upon a peruſal of theſe 
depoſitions, that ſoon after Doctor Coghi/l's death, it was 
agreed, that the reſpondents Morgan and Shie/, who had been 
preſent with the Lord Primate, when the appellant waited upon 
him as aforeſaid, ſhould make affidavit of what they remem- 
bered of the ſeveral tranſactions and converſations that paſſed, 
upon granting the ſaid commiſſion to the appellant. 
That the reſpondent Morgan thereupon drew a draft of ſuch 
an affidavit, as he propoſed to make himſelf, upon that occa- 
ſion; and at the foot thereof, added the draft of another affi- 
davit for the other reſpondent $hze/ to make, verifying the ſaid 
Morgan's affidavit. —— That the reſpondent Morgan afterwards 
brought both the ſaid drafts to the reſpondent Sh!iel, for his 
peruſal and approbation ; and that the reſpondent SHiel, upon 
his peruſing ſuch drafts, diſapproved thereof, and actually 
refuſed to ſwear to the draft, which the reſpondent Morgan 
had prepared for him; declaring, that if he muſt make an 
affidavit, he would draw his own, the tranſaction being freſh 
in his memory. That the reſpondent $hze/ did accordingly, 
after having firſt ſeen Morgan's affidavit, draw an affidavit for 
himſelf, and ſome time in March, 1738, delivered the ſame to 
Morgan, in order to be by him laid before the reſpondent the 
Lord Primate. That the reſpondent Morgan, ſome time 
afterwards, returned this draft to $h:c/, and on the 26th of 
4pril, 1739, they both ſwore their affidavits before a Maſter 
in Chancery, and that the original affidavits were delivered by 
Morgan to the reſpondent the Lord Primate. 
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It likewiſe appeared, that theſe affidavits were afterward, 
delivered by the Lord Primate to his agent Mr. Samuel White, 


for his guidance and direction in the proſecution of the cauſ- 


againſt the appellant. That the reſpondent Morgan had 
his affidavit, or a copy thereof, from the Lord Primate's agent, 
ſome ſhort time before his examination in the cauſe; and that 


in many paſſages, the depoſitions and affidavits of the perten 
1 and Shel were, verbatim, the ſame. 


Buy the reſpondent Morgan's depoſition to the croſs interro- 
gatories, it was pretended, that the reaſon for making theſe 
affidavits, on the behalf of the reſpondent the Lord Primate, 
was, that the reſpondent expected the appellant, on ſeeing 
them, would find the tranſaction to be fo well remembered, 
that he would deſiſt from giving his Lordſhip any further Aki 
ble, and waive his pretenſions to the office; and yet it was not 


ſuggeſted, or even inſinuated throughout the whole cauſe, that 


cither of theſe affidavits were laid before, or communicated to 


the appellant for that or any other purpoſe ; but on the con- 


trary, they were concealed from him, and neyer diſcloſed but 


by the examination. 


It alſo ry from the depoſition of Edward Sale, Eſq; a 


witneſs examined in the cauſe, that the reſpondent Morgan had 


applied to and endeavoured to perſuade him, that he had declar- 
ed to Morgan, to have heard the appellant ſay, he was to reſign 
on the death of Doctor Cogbill; but which Sale, upon his 


examination, declared he never did hear, or any thing like it, 


but on the contrary faid, he believed in his conſcience, the 
appellant never would have accepted the offices on ſuch terms. 


The appellant, apprehending and being adviſed, upon peruſal 
of theſe depoſitions, that the behaviour of the reſpondents in 
this tranſaction had been unjuſtifiable and irregular ; applied to 
the Court by petition, prayipg that the depoſitions of the 


reſpondents Morgan and Shiel, to the direct and croſs interro- 


gatories, might be quaſhed; and that attachments might be 
granted againſt them, or for ſuch further or other order, as the 
Court ſhould think proper on the circumſtances of the caſe: 
But upon the hearitty of this petition on the 14th of Marc#, 
I 1739 


Cares" in 'Partiamicht, 


1739, the Lord Chancellor refuſed to grant the prayer of it; 
ab Anan 34 4 D3 
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The appellant, therefore, appealed from this order; contend- J. Browne. 


ing, that the teſtimony of witneſſes ought to be free from all W. Murray. 


previous engagement or influence, and therefore ought not to 


de thrown into a' formal narrative, and ſecured by affidavit in 
he outſet of a cauſe. For in experience it is found to be true, 
that affidavits made at the inſtance of either party, do not 
always contain the whole truth of the fact, or repreſent all its 


1 witneſs has bound himſelf down by a relation of the fact in 


an affidavit, it is a reſtraint upon his evidence for the future, 
and a ſtrong temptation, when examined, to adhere to the 


happen to vary from the truth. That theſe affidavits had been 
plied to a very unjuſtifiable purpoſe, being uſed as inſtrue- 
tions and aſſiſtances to the witneſſes, at the time of their exa- 
nination ; for upon comparing, the affidavits with the depo- 
tions, it appeared, that in ſeveral paſſages they were, verbatim, 
the ame ; in others, there was a variation in form indeed, but 
tot in ſubſtance ; and in general it was viſible, that the affidavits 
vere the plan upon which the depoſitions were framed, That 


rom the witneſſes, and then draw the interrogatories from them, 
nd at the commiſſion, turn the affidavits into a depoſition; 
wich would be of the moſt dangerous conſequence to the truth 
nd juſtice of every cauſe. That in the preſent caſe, there was 
it the leaſt reaſon or occaſion for requiring an affidavit from 
te witneſſes ; for as no incident in the cauſe: made it neceſſary, 
ſo the reaſon given for it in Morgan's depoſition, was not only 
Weak and improbable, but alſo untrue; it being manifeſt, that 
ite affidavits were not calculated for the purpoſe therein ſug- 
ited, becauſe they were never applied to that purpoſe ; nor 
could they be deſigned merely to preſerve the remembrance'of 
the tranſaction, or to refreſh the memory of the witneſſes at 
te time of examination, becauſe a minute or memorandum in 
Wing, without the ſanction or formality of an oath, would 
Ide anſwered both theſe purpoſes, as well as an affidavit. 


That 


circumſtances in their true and natural light; and when once 


| :fidavit ; tho' by miſtake, forgetfulneſs, or otherwiſe, it ſhould 


f an attempt of this kind was to be endured, it would be the 
conftant practice as ſoon as a cauſe began, to get affidavits 
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| ſons of reputation and character, and who were the proper per- 
ſons to atteſt what paſſed in their preſence ; and that the whole 


Caſes in Parliament. 

That the reſpondents Morgan and Shiel knew from the be. 
ginning, they were intended to be examined in the cauſe, 
and therefore they ought to have kept themſelves free and un- 
engaged as to their teſtimony, according to the duty which, 
as witneſſes, they owed to the Court, and to the parties in the 
cauſe. But, inſtead of behaving with indifference, they had 
acted with great partiality, by making voluntary affidavits in 
favour of the other reſpondent, and putting them into his 
power, to be uſed in the progreſs of the cauſe; and eſpecially 
the reſpondent Morgan, who was not ſatisfied with making ſuch 
affidavit himſelf, but had prepared the draft of ſuch a one for 
the other reſpondent Shiel, as he would not venture to fwear, 
It was therefore hoped, that the depoſitions wou be ſuppreſſed 
and the witneſſes juſtly cenſured. f 


On the other ſide it was ſaid, that the affidavits. were bun 
before any ſuit was commenced, and were excuſed, if not 
rendered neceſſary, by a caſe handed about in favour of the 
appellant ; repreſenting, that he had been hardly dealt with 
by the Lord Primate. That theſe affidavits were made by per- 


appeared to be a very innocent tranſaction. That the exception, 
if any, could only go to the credit of the witneſſes, upon 
the hearing of the cauſe; the appellant having not only crol 
examined them, but conſented, after publication, that the cauſe 
ſhould be heard, without objection to the depoſitions. | And 
therefore it was hoped, that the order rejecting the appellant's 
petition, would be affirmed, and that the appeal would be dil- 
miſſed with exemplary coſts ; as it ſeemed to be brought merely 
for the purpoſe of delaying the hearing, and Repay el 
of the offices in queſtion. 


"20 


ACCORDINGLY, after hearing counſel on this ** it was 
ORDERED and Ap jup ED, hee: the ſame ſhould be diſmiſſes; 


and the ordeg therein complained of, affirmed. 


en 
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getuween John: Bord. | 
pla; and Others, keene, 


65 Sminh, on the Demiſe 5. 
j 12 7 bn Dormer Eſq; beende 


23d rear 1740. 


1 


R. Dor mer, having failed in recovering upon the former vide ante, 
ejectment, brought in the name of Berrington, brought P 3535: 
mother in the name of the preſent defendant Smith, for the 
fame eſtates; and upon the trial of this ſecond ejectment, at 


the bar of the Court of King's Bench, by a ſpecial jury in Mi- 


Viner, vol. 18. 
chaelmas term, 1738 a ſpecial verdict was found, ſtating the P. n f 


earne's Con. 


Atkyns 135. 
veral facts found by the former verdict, with this addition, 5 5 


vis, that Mr. Dormer made five ſeveral actual entries upon the P's" ** 


155. 
premiſſes in queſtion; the firſt on the 6th of January, 1941 ; 1 
the ſecond on the 6th of October, 17323 the third on the Iſt of S. P. 


January, 17323; the fourth on the 5th of Odlober, 17333 and 
the fifth on the 1oth of November, 1735. And that on the 


20th of the ſame month, he made the demiſe in the declaration 
mentioned. 4 


This ſpecial verdi& was twice argued in the Court of King's 


bench; and the queſtion was, Whether the common recovery, 
ſalfered by Robert Dormer and Fleetwood: his ſon, in order to 


deleat the limitations in the ſettlement of 1662, under which 


the leſſor of the plaintiff claimed, was good, for want of a good 
tenant to the precipe? For if the recovery was not good, then 


tie limitations in the ſettlement would take place, and the leſſor 


of the plaintiff would be entitled under it; as it appeared by 
the ſpecial verdict, 


that all the intermediate remainder-men, 
detween John Dormer, who made the ſettlement, and the fa- 
ther of the leſſor of the plaintiff, were dead without iſſue male: 
and the Court, upon mature deliberation, were unanimous in 
opinion, that the leſſor of the plaintiff was entitled, under the 
lettlement of 1662 ; the remainder therein limited, not being 
barred by the recovery, as there was no frechold in the tenant, 


gainſt whom the recovery was had ; ; and gave judgment accord- 
ingly, 


. | 1 The 
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The — heels Jn a writ of error in Parlia- 
ment, to reverſe this judgment; contending, that the eſtate 
being limited to the truſtees, after the death of Mr. Fuſtice 


Dormer, during his life, was a void limitation, becauſe it could 


never take effect in poſſeſſion; and that it could not be made 
good by rejecting the words ofter his death, becauſe the ſenſe 


would not be. compleat without them. That there was no 


inſtance upon the conſtruction of deeds, where ſuch material 
words, which are uſed by the parties to denote when the eſtate 
ſhall take effect in poſſeſſion, have ever been rejected; nor 
could the words after the death of Robert Dormer, by any con- 
ſtruction be taken to ſignify after the end of the term ;. becauſe 
by expreſs words, the eſtate was limited after the end of the term, 
to the firſt ſon of Robert Dormer in tail; and which expreſs 


limitation muſt prevent any ſuch conſtruction, even by impli- 


cation. That if the limitation to the truſtees ſhould not be 
void, but the words after the death of Robert Dormer, might 


be rejected, | and the limitation to the truſtees take effect in 


the disjunctive, viz. or other ſooner determination of the term; 
yet it was conceived, that the truſtees, by force of thoſe words, 


took no veſted remainder, but their eſtate remained in contin- 


gency; for no remainder can be ſaid to be veſted, - unleſs it, be 
ſo limited as to come into the poſſeſſion of the remainder- man, 
upon every determination which may happen of the particular 
eſtate; ; but the words, other ſooner determination of tbe fern, 
cannot extend to a determination of the term by effluxion of 
time, becauſe the eſtate, after the end of the term (which in a 
legal ſenſe always ſignifies after the end by effluxion of time) is 
by expreſs words limited to the firſt ſon of Robert Dormer ; ſo 
that the words other ſooner determination, can extend only to 


determination of the term by ſurrender or forfeiture, which 
might o or might not happen. 


It was admitted, that when a remainder is limited to take 
effect in poſſeſſion upon an event which of neceſſity muſt happen 
ſuch remainder will veſt; but if it be limited to take effect in 
poſſeſſion, upon an event worch may never happen, then it does 
not veſt. Now, it was not an event which muſt neceſſarily 
happen, that Mr. Juſtice Dormer's term ſhould end by ſurren- 
der or forfeiture, becauſe it might determine by effluxion of time 


or death : So that the preſent caſe was no more than this, 9. 


a limitation to Mr. uſtice Po for 99 years, if he ſo long 
live ; and if his eftate ſhall determine by ſurrender or forfei- 
ture, ('tis the fame thing, for the conditional word if makes 
no difference) then to the truſtees during his life, and which 
was plainly no more than a contingent remainder ; the con- 
ſequence of which muſt be, that on the death of Sir William 
Dormer, the freehold veſted in Fleetwood the ſon of Mr. Juſ- 
tice Dormer, and conſequently was well conveyed, by the fine 
to the tenants to the precipe, and the recovery was well ſuf- 
fered. That this conſtruction of the limitation to the truſtees, 
was moſt agreeable to, and beſt anſwered the intention of the 
parties to the ſettlement ; the end and deſign of appointing truſ- 
tees to preſerve contingent remainders in this and all other mar- 
rige ſettlements, being only to give them a right to enter, upon 
any conveyance made by the particular tenant for life .or years, 
to deſtroy the contingent remainders before they ariſe; but not 
to prevent the particular tenant and his ſon, who 548 a veſted 
remainder in tail, from ſuffering a common recovery. And if 
this limitation ' be conſtrued not to veſt any eſtate in the, truſ- 
tees, it gives the father and ſon no more power over the eſtate, 
than they have when the father is made tenant for life ; for i in 
that caſe, altho' there be truſtees to preſerve. contingent, re- 
mainders, yet the father and ſon, in the life of the father, and 
without the truſtees joining, can bar all the ſubſequent re- 
mainders. But by conſtruing the freehold to be in the truſtees, 
when the father is only tenant for years, tho his firſt ſon is of 
ae; no ſettlement can be made on the marriage 'of the fon, or 
for payment of the debts of the family, tho' the father and fon 
join, without the conſent of the truſtees, which would be very 
inconvenient ; and it was apprehended, that it would have been 
no breach of truſt, if the truſtees had joined in ſuffering, the 
recovery. Suppoſing however the frechold to be in the truſtees, 
yet by the fine levied by Robert Dormer and Fleetwood his ſon, 
Dormer Parkhurſt and John Parkhurſt, were made good tenants 
to the precipe : For it muſt be admitted, that if the eſtate had 
been conveyed by Robert Dormer and F leetwond, to Dormer and 
fobn Parkhurſt by a feoffment upon the land, they would have 
had the freehold without the truſtees joining, and in that caſe 
the recovery would have been good; and it was apprehended, 
that the fine had the ſame effect, ſuch a fine being in many 
books called a feoffment upon record, and no where judicially 
determined 
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determined to be otherwiſe; and if the freehold paſſed by the 
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fine, then alſo the recovery was well ſuffered. That in the 
preſent caſe, the daughters of the ſaid Robert Dormer, who were 
in poſſeſſion of the eſtate by virtue of this recoveiy, were the 
grandaughters of John Dormer who made the ſettlement, and 
the heirs of Robert the father, and Fleetwood their brother, 
who was the remainder-man in tail, and joined in the recovery, 
and for whoſe benefit the truſtees were created ; whereas Mr, 
Dormer, the leſſor of the plaintiff, was only a collateral re. 
lation, and the moſt remote remainder-man in the whole ſettle. 
ment. For theſe reaſons therefore it was hoped, that the judg- 
ment given in his favour, would be reverſed. + 


On the other fide it was argued, that the title of the leſſor 
of the plaintiff to the premiſſes in queſtion, was clearly found; 
it appearing by the ſpecial verdict, that the ſeveral intermediate 
remainder-men between him and John Dormer, who made the 
ſettlement, were all dead without iſſue. That the eſtate limited 
to the truſtees to preſerve the contingent remainders, was a 
veſted remainder to take effect in poſſeſſion during the life of 
Robert Dormer, upon the determination of the particular eſtate 
limited to him for 99 years, either by efluxion of time, for- 
feiture, or ſurrender : And though that part of the limitation, 
which depended upon the contingency of Robert Dormer's death, 
was of no operation or effect, to veſt an eſtate in poſſeſſion in the 
truſtees, on that ſingle event; yet as the particular eſtate for gg years 
might determine in his life-time, by either of the other events 
happening, 1. e. forfeiture or ſurrender, the remainder veſted in 
the truſtees took effect in poſſeſſion; and a remainder ſo limited 
is well warranted by the rules of law, and is neither void 0! 
contingent. That to make this a contingent remainder from theſe 
words, or ather ſconer determination, would be contrary to the 
eſtabliſhed notion of what the law calls a contingent remainder; 
for ſuch a remainder can only be one of theſe three ways ; either 
where the perſon to whom it is limited is not in %; or where 
the particular eſtate may determine, before the remainder can take 
place; or where ſome collateral accident muſt Rogen before it 
can take effect. But none of theſe fell out in the preſent caſe: 
For the perſon to whom the eſtate was limited, viz. the trul- 
tees, were exiſting. — The remainder to them would take effect 


immediately upon the determination of the particular eſtate b) 
ſurrender, 
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ſurrender, or forfeiture. — And here was no collateral accident 
to happen before it could take place; but only ſuch as made a 
determination of the particular eſtate, and what was implied in 
its very creation. The words or orber ſooner determination, are 
what are implied 'in every term for years, and to which every 
term is ſubject by ſurrender or forfeiture ; they are no other than 
what are made, uſe of in all common limitations of eſtates to 
truſtees to preſerve contingent remainders, in every ſettlement. 
To put therefore ſuch a conſtruction upon theſe words, as 
to make the eſtate ariſing from them to the truſtees a contin- 
gent remainder, would diſappoint the very end propoſed by 
them ; it would fruſtrate the intention of the parties, and en- 


danger moſt of the family ſettlements in the Kingdom. For 


that the deſign of this limitation to the truſtees, was to preſerve 
the contingent remainders from being deſtroyed, was evident 
from the ſettlement itſelf ; and that it was the intention of him 
who made the ſettlement, to preſerve and continue this eſtate in 
the male line of the family, was moſt manifeſt from this; that 
he limited it to the male line in a remote degree, in preference 


to the daughters of his eldeſt ſon Sir John Dormer, who were 
his heirs at law. 


Now taking it that the eſtate limited to the truſtees, was a 
reſted remainder in them, to take effect in poſſeſſion upon the de- 
termination of the particular eſtate limited to Robert Dormer, 
as it plainly was, this puts an end to all other queſtions ; for 
then the caſe, taken abſtractedly from the fine, ſtands thus: 
— Robert Dormer, tenant for 99 years, if he ſo long live, 
and from and after the determination of that term, then to 
truſtees and their heirs, during the life of Robert Dormer ; re- 
mainder to Fleetwood his fon in tail; he and his ſon ſuffer a 
common recovery. Conſidered as the recovery of Robert Dor- 
mer, it is void; becauſe, he being only tenant for years, could 
not give a freehold to another; and without which, there could 
not be a good tenant to the precipe ; for to make him ſo, he 
muſt have a freehold in him. And taking it as the recovery of 
Fleetwood the ſon, it fails; the freehold being in the truſtees, 
and not in him, he having only a remainder expectant on the 
determination of their eſtate. — And as to the fine levied by 
Robert Dormer and Fleetwood his ſon, which has been infiſted on 
to anſwer the ſuppoſition of a freehold gained that way, it ſtands 
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thus: Conſidered as the fine of Robert, it is void for want of 
freehold; it being ſettled beyond all doubt, that a fine by tenant 
for years operates nothing, and is abſolutely void: And Con- 
ſidered as the fine of Fleetwood, it is equally ſo for want of 2 
freehold in him; it being equally clear, that none can levy a fine 
but he who has * freehold in poſſeſſioo OL 


After hearing counſel on this writ of error, it was Propoſed 
to aſk the Judges their opinions on the. two following queſtions; 
viz, I. Whether the remainder limited to the firſt ſon of 


© II. If good, whether it was well barred by the fine levied by 
% Mr. Juſtice Dormer, and his ſon Fleetwood ka; 5 er 
4 e ſuffered by the _ Fleetwood Dormer? | 


| The Judges having taken time to conſider, the oy Chi 
Juſtice of the Court of Common Pleas acquainted the Houſe, 
that the Judges had conſidered the ſaid queſtions, and though 
< they all agreed in opinion, yet as this cauſe was elaborately 
t ſpoken to by the counſel at the bar, it was apprehended, their 
Lordſhips might expect the Judges ſhould give their reaſons, as 
** well as their opinions:“ And accordingly, the Lord Chief 
Juſtice delivered the reaſons of the Judges at large, with their 


unanimous Pina upon the points of law to kt PIs p 


"WULREDPON,: it was ORDERED and AD JUDGED," that the 


judgment given in the Court of King's Bench, ſhould, be af- 


firmed, and the record remitted : And it was further 0RDERED, 
that the plaintiffs in error ſhould. pay to the defendant in error, 
10/. for his coſts.. 4 ont 
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* It is not eaſy to diſcover from this entry in the journal, what were the 
opinions of the Judges upon theſe two queſtions ; but Mr. Tracy Atkyns having 
given the whole of the Lord Chief Juſtice's argument on this occaſion, vol. 3 

p. 135, it appears from thence, that the Judges were clearly of opinion, that the 
* 39 to the firſt and other ſons of Euſeby Dormer, were good remainders; ; and 
that the fine and recovery were no bar to them. | 
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17th March, 1740. * . 1 Als © 


IR Thomas — Knt. having en Dlizaberb;) the 
aunt of Richard, Lord Viſcount Roſs,” the appellant's fa- 
tber, got poſſeſſion. of the manor, town and lands of Dun/highlin 
and Roſetown, with the appurtenances, in the county of Meath, 
in Ireland, towards payment of the ſaid Elizabeth's portion; 
and after the fame was paid off, ſtill continued to enjoy the pre- 


miſſes, by agreement with the mother and gourdlan of the Viſ- 
count, during his , 


n after the Viſcount came of age, Sir 7. Brust upon a pre- 
tence that he had laid out 10001. in buildings and other im- 
provements on the premiſſes, prevailed on the Viſcount to grant 
him a leaſe thereof for three lives, renewable for ever: And 
accordingly, by indentures of leaſe and releaſe, dated the 26th | 
and 27th of May, 1682, the Viſcount, in conſideration of love | 
and affection to his aunt, and of 10007. recited to have been | | 
laid out in improvements on the premiſſes, purſuant to former 
agreements, and of 57/. 10s. then paid as a fine, granted'and 1 
conveyed the ſaid premiſſes to Sir Thomas Worſop and his heirs, | 
during the natural lives of John Worſop and Thomas Worſop, firſt 
and ſecond ſons of Sir Thomas, and of Elizabeth Worſop,-his 


fourth daughter, at the yearly reſerved rent of 200/. payable J 
half yearly. 


—- 
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By this deed, the Viſcount covenanted, that he, his heirs and 
aſſigns, on failure of any of the ſaid lives, or thoſe thereafter to be 
added, and on payment of 100/. as a fine, and nominating a life 
to be added in the place of ſuch life ſo falling, within fix months 
after ſuch failure, and paying the arrear of rent then due, would 
from time to time for ever renew the leaſe to the ſaid Sir Thomas 
Morſop, and his heirs. And Sir Thomas thereby coyenanted 


for 


mY 


412 


—— for himſelf and his heirs, with Lord Ro/5, that he and they, 
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on failure of every of the lives named in the ſaid leaſe, or to be 
added, ſhould, on nominating a new life as aforeſaid, to be 
inſerted in the place of every life ſo falling, pay to Lord Ry 
at the Tholſell of the city of Dublin, the ſum of 1001. over 
and above the annual rent, within fix months after the failure of 
every ſuch life. | | uuns 


But it was expreſsly provided, that if it ſhould happen, that 
upon the failure of any of the lives therein nominated, or to 
be nominated as aforeſaid, the ſaid Sir Thomas Worſop, his heirs, 
executors, adminiſtrators, or aſſigns, ſhould. not pay the faid 
Richard, Lord Viſcount Roſs, his heirs or aſſigus, for every life 
ſo failing as aforeſaid, the ſaid full and entire ſum of 100/, at 
the Tholſell as aforeſaid, within ſix months after the failure of 
ſuch life; and ſhould not alſo within fix months, nominateè the 
life of ſome other perſon in lieu thereof, to be added to the 
time and term of the ſaid grant; then and for ever after" ſuch 
failure, on the part of the ſaid Sir Thomas Worſop, his heirs, or 
aſſigns, it ſhould and might be lawful to and for the ſaid Lord 
Viſcount Roſs, his heirs, executors, adminiſtrators and aſſigns, 
to ſue for the ſaid 1001. or elſe at his election, for ever after to 
deny and refuſe the making of ſuch renewal, by adding any 
other life or lives to the time and term of the ſaid grant: And 
that in caſe the ſaid Sir Thomas Worſop, his heirs and aſſigns, 
ſhould not, within the time aforeſaid, pay the ſaid ſum of 
100 J. for each life ſo to be added, and nominate ſuch life, 
within the time aforeſaid ; then the ſaid premiſſes, from and 
after the determination of the lives then in being, ſhould be 
and remain to the uſe of the ſaid Lord Viſcount Roſs, his heirs 
and aſſigns for ever. : 


On the 27th of May, 1686, Thomas Worſop, one of the 
three lives, died; and by indenture, dated the 26th of Novem- 
ber, 1686, between the Lord Roſs and Sir Thomas Warjp, 
Anne Worſop, his youngeſt daughter, was named in the ſtcad of 
the ſaid Thomas Worſop, who died without iſſue. 


About January, 1688, Sir Thomas Worſop died ; and on the 
2d of January, 1689, Fobn . orſop, his {on and heir, and one 


other of the lives in the releaſe named, died without ag 
an 
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and by indes dated the Dy 4 of February, 1690, between 


Worſop, widow and relict of Sir Thomas Worſop, Lettice Worſop, 
Thomas Toller, Eſq; and Dorothy his wife, and Elizabeth and 
Ann Worſop, (which Lettice, Dorothy, Elizabeth and Ann, were 


four of the daughters of Sir Thomas, and the ſaid Elizabeth and 


Ann were two of the lives then in being) of the other part ; 
Elizabeth Hoey was named in the ſtead of the ſaid Fohn Worſop, 
deceaſed. 


Dame Elizabeth Worſop died about October, 1695, and Let- 
tice Worſop alſo died without iſſue; whereby the intereſt in the 
premiſſes under the ſaid indentures of leaſe and releaſe, became 
veſted in Elizabeth, Dorothy and Ann Worſop, as ſiſters and coheirs 
of the ſaid Fohn Mor ſep, the ſon and heir of Sir Thomas Worſop. 


Elizabeth Worſop intermarried with John Wood, the youn- 
ger, Eſq; and Dorothy. intermarried with Thomas Toller, who, 
in 169 5, ſold their intereſt in the premiſſes to Dean Noah Webb; 
and Ann intermarried with Arthur Buſh, and died on the 23d 
of November, 1693, leaving iſſue one ſon, the reſpondent Wor- 
jp Buſh. 
made his will, and thereby deviſed his intereſt in the premiſſes 
to his wife Deborah, during her life, and after her deceaſe, to 
his fon Henry Webb and his heirs. 


After the death of Ann Buſh, one of the cęſtui que vies, 
application was made by Arthur Buſh her huſband, to Lord 
Ris, who was then in London, to renew the leaſe, which he 
promiſed to do upon his return to Ireland; and that no advan- 
tage ſhould be taken of any lapſe in the mean time. 


Soon after this converſation, one Fitzgerald, Lord Roſs's 
agent, wrote a letter to Mr. Buſh, informing him, that he had 


orders from his Lordſhip to receive the rent in arrear, and alſo 


the fine for renewal; but as Lord Roſs was indebted to one 
Darby, he deſired that Buſb would accept bills drawn upon him, 
Payable to Darby. Accordingly in February, 1694, two bills 
vere preſented to Buſh, one for 52/7. 10s. and the other for 
471. 10s. making together 100/. which he accepted ; and one 
of theſe bills was mentioned to be for the rent of the lands, 
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the Lord Viſcount Roſs of the one part, and Dame Elizabeth 


The ſaid Dean Noah Webb alſo died, having firſt 
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that purpoſe, together with 1001. as the fine; but his Lord. 


2 England at the death of Ann Buſh in November, 1693, and 
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and the other in part of the fine; but neither of them was ever 
tendered to Mr. Buſh for payment. 


In 1695, Lord R/. returned to Ireland, RU he was again 
applied to for a renewal, and a deed was tendered to him for 


ſhip would not at that time, either execute the deed, or receive 
the fine. Whereupon Mr. Buſh wrote a letter to Lord 80% 
upon the ſubject, and receiving no anſwer, he, in 1697, applied 
to his Lordſhip perſonally, and having made him ſenſible of the 
injuſtice of his refuſal, he obtained a ſecond promiſe from him 
that he would renew ; and the Notary Public whom his Lord. 
ſhip employed, and who had prepared the deed which had been 
tendered to him, was then ſent for; but not happening to be in 
town, Lord Ros expreſſed ſome concern, and aſſured Byjþ that 
he would execute the deed whenever the notary returned. 


But notwithſtanding all this, Lord Ro refuſed to renew, 
and inſiſted upon the lapſe of time which had happened while 
he was in England; and therefore, in Trinity term, 1701, 
Jobn Wood, (whoſe life had been named in the room of Ann 
Buſh) and Elizabeth his wife, Worſop Buſh, ſon and heir of 
the ſaid Ann, Deborah Webb, widow and relict of Dean Neb 
Webb, and Henry Webb, fon of the ſaid Noah and Deborab, 
exhibited their bill in the Court of Exchequer in Ireland, againſt 
the Lord Viſcount R/; ſtating the ſeveral applications and 
promiſes for a renewal, and praying that Lord Roſs might be 
compelled to receive the 100/. and execute an inſtrument of 
renewal for the life of John Mood, in the room of the ſaid Ann 
Buſh, deceaſed. 


To this bill Lord Ro/5, on the 18th of June, 1702, put in 
his anſwer and plea; by his anſwer he admitted, that he was 


did not return to ſre/and, till the ſummer of 1695 ; but inſiſted 
on the plaintiffs having neglected to name a new life, and pay 
the fine within the ſix months limited by the releaſe ; and that 
as the fine was to be paid at the Thel/c/l. in Dublin, the plain- 
tiffs might have tendered it there, and needed not to follow him 
to England, to make him a perſonal tender of it, He denied 


the ſeveral promiſes of renewal, charged by the bill. —— And 
as 


] 
$ 
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as to the ſpecifie teller thereby prayed, Lord Ry pleaded, that 
in the releaſe to Sir Thomas Morſop, over and above the covenants 


and agreements in the bill ſet forth, there was another cove- 
nant in the following words; viz. ** And the ſaid Sir Thomas 
« Jorſop, for himſelf, his executors, adminiſtrators and afſigns, 
« doth hereby covenant, grant and agree to and with the ſaid 
« Richard, Lord Viſcount Roſs, his heirs, executors, admini- 
« (trators and aſſigns, that he the ſaid Sir Thomas Worſop, his 
« heirs, executors, adminiſtrators and aſſigns, or ſome of them, 
« ſhall and will, from time to time, and at all times hereafter, 
« upon the failure of every life of every ſeveral perſon or per- 
« ſons within the term of this leaſe nominated, or to be nomi- 
« nated as aforeſaid, for every life ſo failing, ſatisfy and pay 
« unto the {aid Richard, Lord Viſcount Roſs, his heirs, exe- 
« cutors, adminiſtrators and afligns, the full and entire ſum of 
100 J. ſterling, at the Theol ſell in the city of Dublin, over 
and above the annual rent hereby reſerved, within fix months 
« after the failure of every ſuch life; and every ſuch payment 
* of ſuch ſum of 1007. to be made without any deduction or 
* defalcation, for or by reaſon of aſſeſſments, ſubſidies, or any 
other charges whatſoever, chargeable on landlord or tenant, 
* as aforeſaid. Provided always, that if it ſhall happen, that 


© upon the failure of any ſuch life herein above nominated, or 
to be nominated as aforeſaid, the ſaid Sir Thomas Worſop, his 
* heirs, executors, adminiſtrators or aſſigns, ſhall not pay the 


* ſaid Richard, Lord Viſcount Roſs, his heirs or aſſigns, for 
* every life ſo failing as aforeſaid, the ſaid full and entire ſur 
*of 100/. at the Thol/ell as aforeſaid, within fix months after 
* the failure of ſuch life, and ſhall not alſo within the ſaid fix 
* months, nominate the life of ſome other perſon in lieu thereof, 
to be added to the time and term of this preſent grant as 
* aforeſaid ; that then and for ever after ſuch failure on the 
part of the ſaid Sir Thomas Worſop, his heirs or aſſigns, it ſhall 
© and may be lawful to and for the ſaid Richard, Lord Viſcount 
* Roſe, his heirs, executors, adminiſtrators and aſſigns, to ſue 
* for the ſaid ſum of 100/7. or elſe, at his election, for ever 
"After to deny or refuſe the ſaid Sir Thomas Worſop, his heirs, 
"executors, adminiſtrators and aſſigns, to add, nominate or put 
*any other life or lives to the time and term of this preſent 


„grant, other than the life or lives which then ſhall be in 


x 


being: 


_— 5 
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miſſes, after the determination of the lives then in being, vere 


till the hearing of the cauſe, with liberty for the plaintiffs to 


proceed thereon; and on the 27th of May, 1725, amended theit 
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eite the laid Sir 750 mar Nh, hi 
« being : And in caſe the ſaid Sir Thomas Worſt, his heirs and 
te afligns, ſhall not, within the time or times hereby limited 
* and agreed, pay the ſaid ſum of 100 /. for each life ſo to be 
e nominated; and nominate each life ſo to be added within 
e the time aforeſaid; that then the premiſſes, from and after 
the determination of the lives then in being, ſhall be and 
« remain to the uſe of the ſaid Lord Viſcount Roſs, his heirs 
„ and aſſigns.“ - He further pleaded, that the ſaid Sir The- 
mas Worſop dying before the ſaid Ann, the heirs, executors, 
adminiſtrators or aſſigns of the ſaid Sir Thomas, did not within 
ſix months after the death of the ſaid Ann, pay or tender to the 
ſaid Viſcount, or his afligns, the ſaid fine of 100 over and 
above the annual rent, at the Thol/ell in Dublin, or elſewhere, 
nor within the ſaid fix months, nor in ſome years after [nominate 
a new life, whereby the ſaid Lord Viſcount was at liberty, fot 
ever after, to refuſe to add any other life; and the ſaid pre. 


by the ſaid indenture, limited to remain to the ſaid Lord Viſ- 
count, his heirs and aſſigns for ever. And that after- failure 
made of paying the ſaid money, or nominating any new life, 
he made his election, as he then did, and declared that he would 
not renew the ſaid leaſe. 1) 104 lows 


This plea was argued on the 24th of November, 1702 ; when 
it was ordered, that the plea ſhould be reſerved with the coſts, 


. 


reply. | 1 
Soon afterwards Lord Roſs died, leaving the appellant, his 
eldeſt ſon and heir, a minor; who thereupon became ſeiſed in 
tail of the reverſion of the premiſſes, ſubject to the ſaid leaſe 
for lives, during the continuance of the lives then in being, 
by virtue of a ſettlement made by his father in 1682, and not 
as his heir at law. | 5 5 — 


The reſpondents took no ſtep in the cauſe, from the time of 
arguing the plea in 1702, till Hilary term, 1718, when they 
exhibited their bill of revivor againſt the appellant, but did not 


ſaid bill, and made Francis Bernard, Theobald Butler and Fohn 


Butler (to Whom the appellant had conveyed the premiſſes WT | 
| ſevera 
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to which bill the appellant, on the zd of February, 1726, put 
in his anfwer, and thereby inſiſted, that the reſpondents had 
lapſed their time for rene wal, and hoped he ſhould not be com- 
pelled to add anew life inſtead of a former, which, by the bill, 
zppearet to have fallen above 33 years before. 


On the 7th of January, 1729, Elizabeth Hoey, who had mar- 
ried one Roth, and was the life added in the room of John 
Warſop, died. Afterwards Deborah Webb died, and alſo 
Henry Webb, leaving Noah Webb, his eldeſt ſon and heir; and 
on the Iſt of April, 17 30, Jobn Wood, the life named by the 
reſpondents in their bill to be added in the room of Ann Buſb, 
likewiſe! died: Whereupon the reſpondents, on the gift of 
March, 173, exhibited another bill of revivor, and alſo a ſup- 
plemental bill / againſt the appellant, and the ſaid Francis Ber- 
nard and ohm Butler, the ſaid Theobald Butler being then dead, 
in order to compell the appellant to add the life of Richard 
Toller, for that purpoſe named in this laſt bill, in the room of 
the ſaid: John Mood, and to receive the fine of 1001. for ſuch 
renewal, But the reſpondents, in this bill, took no notice of 
the death of Elizabeth Hoey, who died in January, 1729, nor 
ſought to have any new life inſerted in her place, though they 


had notice thereof. 


To this bill the appellant put in his anſwer, and thereby 
inſiſted on the benefit of his father's plea, and that he was not 
now obliged to renew, the reſpondents having lapſed their 
time. | 


The cauſe being at iſſue, the reſpondents examined ſeveral 
witneſſes therein. And on the 27th of June, 1733, they exhi- 
bited another bill againſt the appellant, ſetting forth the ſeveral 
matters aforeſaid, and that they had named Vorſep Buſh, as a 
new life in the room of the ſaid Elizabeth Hoey, and had cauſed 
a tender to be made to the appellant of 100/. for adding the 
life of the aid Worſep Buſh in the premiſſes, in the room of 
the ſaid Elizabeth Hoey, deceaſed ; and prayed, that the .appel- 
lant might be compelled to receive the ſaid 1001. and add the 
life of the ſaid Worſop Buſh in the premiſſes. To which bill, 
the appellant put in his anſwer, and inſiſted on the plea and 
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ſeretal truſts, in purſuance of an act of Parliament) defendants; Fw 


1740. 


nn 


anſwer put in by His father to the former bill und on theory 


long acquieſcence of the reſpondents, without any i ſult fel 


Ann Worſop, otherwiſe Buſh, for the uſe of ſuch of, the xepre- 
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matters ſet forth in the appellant I former anſwerzß and! the: 


rene wal, in bar of all the relier Feſped by them. # to digob 54; 
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This 3 being likewiſe at ies the reſpondents examin. 
ed ſeveral witneſſes, and both the cauſes coming on to be heard 
together on the 2d of Ju, 1740, the Court over-ruled the 
plea put in by the appellant's father, and decreed that the 
reſpondents ſhould bring into Court the ſum of 100 /.\ tering, 
being the fine due to the appellant's father for renewing.the 
leaſe of the lands of Dunſhaghlin and Reſetounm, on the death. of 
Ann Worſop, otherwiſe Buſb, who died on the 23d;of Mevenber, 
1693. with legal intereſt for the ſaid 1004. to be co 
from the end of fix months, next after the death of (the; aid 


ſentatives of the appellant's father, as ſhould be; entitled,therets; 
and that the reſpondents ſhould. alſo pay to the. appellant : 
further ſum of x00/7. being the fine due for renewing the id 
leaſe, on the death of Elizabeth Hoey, otherwiſe Rath, bo 
died on the 8th of January, 1729, with intereſt to be com- 
puted from the end of ſix months next after the death of 1 the 
ſaid Elizabeth Huey, otherwiſe Roth; and that the jreſpandents 
ſnould likewiſe pay to the appellant a further ſum of ach. 
being the fine due for renewing the aid leaſe, on. the death, of 
Fohn Mood, Eſq;i who died on the 1ſt of April, 1730, With 
intereſt to be computed from the end of fix months next after 
the death of the faid: John Mood; the intereſt of the ſaid\three 
ſeveral ſums, to be paid and computed at the rate that money 
bore intereſt, from time to time, by act of Parliament in Le- 
land; and that the reſpondents ſhould alſo pay to the appellant 
all arrears of rent due for the premiſles : And the Court t. fur- 
ther decreed, that thereupon the appellant ſhould execute a 
rene wal of the original leaſe of the premiſſes to the reſpondents 
and their heirs, for and during the lives of. the ſaid Eligatet 
Warſop,. otherwiſe Mood, widow, one of the ceſtui que ,vies in 
the original leaſe, Warſep Buſh and Richard 7 oller, Eſqrs. and 
the life of the longeſt | liver of them, at and, under the. yearly 
rent, and ſubject to the ſeveral (Clauſes in the ſaid origi: leaſe 


mentioned and contained, 
: "From 
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was the express agreement, of, the, parties, thgt if Sin T, >, 
Wirſaps his heirs ga; afligns,, did not, Within fix. months. after; p. Ryder. 


the death of a cęſtui ue vie, pay the 100 /, fine, and allo name. | Bonne. 
a new life ; that then the Earl and his heirs were to have their 


dection, either to ſue for the 1001. or for evex refuſe a rene Ml: 

That a Court of Equity ought not to diſpenſe with a lapſe of 
tine, in caſes of this nature; becauſe it was not a matter of 
fit or cireumſtance, but a ſubſtantial and valuable part of the 
agreement, that the time for renewal ſhould! be fixed: within a 
cettain period, and that the fine ſhould be paid, and) the life 
named within the time appointed; for to prolong the nomi- 
mon ef a life, is to take away the chance of the death of a 

n que vie, if named in time, and the fine attendant there- 

on, during the ſuſpence of ſuch nomination. Beſides, it gave 
the advantage of the contingency from the landlord to the 
tenant, againſt the expreſs ſtipulation of the parties; and would 
entourage: tenants to uſe all delays that invention could ſuggeſt, 
if they were ſure of finding relief in a Court of Equity agtinſt 
a kpſe of time, to renew the eſtate. That the proviſo was not 
cilculated for a penalty or condition to enforce à performance 
of any part of the agreement, and upon that ground ſubject to 
relief in a Court of Equity, but was intended to be ſtrictly 
and preciſely executed; and the rather; becauſe there was not 
2 mutual ſtipulation. for a renewal: The Earl and his heirs were; 
indeed, bound to renew, upon payment of the fine and nani- 

ing a new life, within the time for that purpoſe limited; but 
dit Thomas Worfo þ and his heirs, tho” liable to the payment of tlie 
i007.'upon the death of a cui que die, were: not obliged to add 
any farther life, or accept of a renewal;; and if tlie appellant 
was not to take a legal advantage of the proviſd, he would be 
without remedy i in this reſpect. That this was not a caſe Which 
lay 3 in compenſation, for the damage which might be: ſuſtained 
by diſpenſing with a lapſe of time, being merely eventual, and 
depending upon contingencies incapable of being eſtimaàted 
with any certainty, no proper equivalent or compenſation could 
be given in lieu of! it. And that the ſuppoſed promiſe or de- 
claration of the late Lord Rofs, diſpenſing with the time limited 
for the nomination of a new life in the room of Aus Buſh, 
Was ſupported by the evidence of one ſingle witneſs, father of 
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J. Strange. 


W. Murray. 
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one of the teſpondents, and examined to a (pp eng; 
tion upon an accidental” meeting in the ſtrestz; abr 3 5 ef; 
before the examination; whereas it was exprefly"Uenigdiyy 
Lord Roſs's anſwer, and attended with * great improbabilthes! 
and it was apprehended, that ſuch parol evidence Would: he 
productive of all the miſchiefs intended to be avoided by the 


ſtatute of fr auds and pe juries. — — — — 


* 
* 


On the other fide it was inſiſted, that the reſpo dents came 
properly into a Court of Equity, for a ſpecific Ferber of 
Lord Roſs s Covenant to renew, according to the true intent 

meaning of the parties; and that many decrees had en 
for the ſpecific performance of ſuch covenants, and eſpecially 
in Ireland, where theſe perpetual leaſes are frequent. That 
upon the death of Ann Buſh (the only life upon the fal 
which a formal tender and nomination in time was not made 
the condition on which the leſſees became entitled to have in- 
other life added, was ſubſtantially and in equity performed, 
application having been made to Lord R for tfrat putpoſt, 
within about a month after her death; but the actual renew! 
was deferred till his return to Ireland, at his an defire, and 
upon his expreſs promiſe to take no advantage of the fix mönths 
expiring in the mean time; for otherwiſe," the nomiĩnation of 


the life, and the proper inſtruments would have been procured 


from Ireland, before the ſix months could have expired; and 


it would be contrary to juſtice, to ſuffer ; a man to take A vf 
tage of his own wrong. That the bills drawn upon Mr. Buſh 
by Lord Ro/*'s agent, and accepted, and his Lordi 8 Promiſes 
to renew, made to Mr. Buſh in Dublin in the year 1697, when 


the Notary was ſent for ; were not only a confirmation of the 
original agreement to renew, notwithſtanding the expiration 


of the fix months; but ought to be conſidered as an election 
made within the terms of the proviſo, rather to take the 100 / 
fine, than to vacate the leaſe; and amounted to a waiver of an 
legal advantage ariſing from the lapſe of time, if any ſuch advan- 
tage had been gained before. And therefore it was hoped, that 
the decree would be affirmed, and the opal diſmiſſed with 


coſts. 


Accokp- 


D- 
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'AccorDINGLY, after hearing counſel on this appeal, it was 
08DERED. and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the  dectee therein complained of, affirmed: And it was nears 
further ORDERED, that the appellant ſhould pay to the reſpon- 
dents 1007. for their coſts, in reſpect of the faid appeal. 


— 


ioth March, 1741. 


455 HUR, the firſt Earl of Angleſey, had iſſue Fames, 


afterwards Earl of Angleſey, Altham, | afterwards Lord 


Althom, Richard, who likewiſe was afterwards Lord Altham, 


Charles and Arthur. James, the eldeſt ſon, had iſſue James, 
Jobn and Arthur, who were ſucceſſively Earls of Angleſey, and 
who all died without iſſue male. Altham died without 
iſue. Richard had ifſue Arthur, who died without iſſue, 
and the appellant. Charles had iſſue only the reſpondent, 
— And Arthur, the youngeſt ſon, died without iſſue. 


The firſt Earl Arthur being ſeiſed of ſeveral manors, towns 
and lands in England, Wales and Ireland, did, on the inter- 
marriage of James, his eldeſt ſon, with Lady Elizabeth Man- 
ners, execute a ſettlement, dated the 18th of September, 1669, 
by which he and his ſaid ſon were both made tenants for life, 
vith remainder to the firſt and every other ſon of James, the 
ſon, in tail male; with remainders over. 


The third Earl Wee after the deaths of his grandfather 
and father, levied fines and ſuffered recoveries of ſeveral parts 
of the eſtates; and being thereby ſeiſed in fee thereof, he made 
and publiſhed at different times, two wills and ſix codicils, 


containing ſeveral repugnant and contradictory diſpoſitions of 
his ſaid eſtates; under ſome of which the appellant, and under 
others the reſpondent, would become entitled to the bulk of 
the eſtate, upon failure of iſſue male of Artour, the laſt Earl of 
Anzleſe ey. 
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Richard, Earl of Anglſy, - Appellant. Caſe 52. 
ks Anneſley, Eſq; — Reſpondent. 


— — —— 33 ̃ — — dS. > 


= — 4 ur er De a ee Et << 2 » > cet ay > — 
* 
/ i 0 


422 


2 
1741. 


Caſes in Parliament. 


For by the firſt will, dated the 14th of May, 17035 hen inte- 
WA deviſed all thoſe; honours,, manors, lands, tenements and 
hereditaments whatſoever, in, the kingdom of Ireland, of which 
he had levied. any fine, or. ſuffered, any regoyery,,.or of which 
he was ſeiſed in fee ſimple, and could diſpoſe of, to truſtees; 
firſt to pay his debts, and after payment thereof, to his brother 
Artbur, for life, who was afterwards Earl of Angleſey, and to his 
firſt and other ſons in tail male; remainder to Richard Lord 
Altham, his uncle, the appellant's father, for life, and to his 
firſt and other ſons in tail male; remainder to his other uncle 
Charles Anneſley, the reſpondent's father, for life, and to his fitſt 
_ n ſons ! in tail male; remainder to his-own: * heirs. 


| 


Qt) 


ad "Ty a codicil, dated the 23d of November following, re- 
citing the above will, and that he did not intend to alter the 
ſame otherwiſe than by this codicil, and that he had ſingę ſyf- 
fered recoveries of other parts of his eſtates; he deviſed all his 
manors, lands, tenements and hereditaments , Whatſoeyer,,...in 


England or Wales, of which he had ſuffered recoyerięs, or 
which were in his power to diſpoſe of, to truſtees, to the, pff of 
his brother Arthur for life; remainder to his eldeſt and ir 


ſons in tail male; remainder to ſuch perſons, and with ſue 
powers, as the eſtate by his ſaid recited will deviſed to bis faid 
brother Arthur was appointed to go. He then deviſed all his 


manors, lands, houſes, tenements and eſtate, in the county of 


Meatb, and 1 in the town of New Rei in the county; of Wexford, 
to Arthur Lord Altham, for life; remainder, to his, eldeſt add 


other ſons in tail male; remainder to the daughter and daugh- 


ters of ſuch ſon and ſons, and to the daughters of the ſaid Lord 
Altham, and the heirs of the body and bodies of all anꝗ eves 


ſuch daughter and daughters, ſhare and ſhare: alike; remainder 
to his ſaid brother Arthur for life; remainder to his eldeſt and 
other, ſons in tail male; remainder to the ſame perſons, and 


with the ſame powers, as his other eſtate. deviſed echo, 
aforeſaid. 35100868 >BW | 1 


nee 


CF FUL 


AT in a fee and 1 diſpoſe of, to the lame truſtecs, as were 


named i in che former will, in truſt for the payment of his debts; 


and 
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pili theh to bis brother Herbun for life; remaindet to his ſirſt 
and other ſons av tail male j reniainder to H Lord H/ibap, 

his 'coufin;» for life; reminder to his firs and other ſons ih 
tail male; remainder to Obarles Annefley* hig uncle, for Hife; 

remauinder to his firſt and other ſons 1 in ball mals; remainder to 
the men Ne W 9918 DAs dh ei- vn on n 

And on the) abc of Divember; the ueber publiſbed a 
" whereby, after reciting his firſt will, and his intention 
to provide for the payment of ſeveral legacies; and alſo for the 
more ſecure diſpoſition of his real eſtate, ſome part of which 
he had ſuffered recoveries of ſince the ſaid will; and after 
defiring that this codicil might be annexed to his ſaid will, and 
taken as part thereof; he deviſed all his manors, lands; tene- 
ments and hereditaments whatſoever, in England or Ialru, to 
truſtees, ſubject to his debts, to the uſe of his brother Arrbu- 
for life; remainder to his eldeſt and other ſons in tail! male! 

remainder” to ſuch perſons and with ſuch powers, as the eſtates 
by his ſaid recited will deviſed to his ſaid brother Arthur, webe 
appointed to go. He then bequeathed divers legacies to be 
paid out of his eſtates in the counties of Kildare, Armagh and 
Tyrone, in Ireland; and deviſed the ſame eſtates, or ſuch *part 
thereof as ſhould remain unſold, to the uſe of his ſaid® brg- 
ther Arthur for life; remainder to his ſons in tail male; re- 
mainder to the ſame perſons and with the ſame powers, as His 
fd other eſtate deviſed to him as aforeſaid was appointed. He 


town of New Roſs, in the county of Menſord, to Artbur Lord 
Altham, for life; remainder in tail to his ſons'; remainder 
to the daughter and daughters of ſuch ſon and ſons, and to 
the daughters of the ſaid Arthur Lord Altbam; temainder to 
bis fd brother Artbur for life; remainder to his eldeſt and 
other ſons in tail male; remainder to the ſame perſons and With 
the ſame powers, as his ſaid other eſtate deviſed WII afore- 
laid was appointed to go. OLSSITOLE 


: on the roth of the ſame month of December, the teſtator 
publiſhed two codicils ; by the firſt, after reciting that he had 
Publiſhed His Taft will, bearing date the 14th of May laſt); and 
alſo a codicil, bearing date the 23d of November, annexed; he 
. confirmed his ſaid ſaid will and codicil, and bequeathed 
ſome 


then deviſed all his eſtate in the county of Meutb, and in the 


"443 


—— 


1741. 
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And by the other codicil, after reciting the will bearing date 
the day before, and the codicil annexed thereto of the fame 
date, he confirmed both; and bequeathed the fame legacies to 
be paid out of his Eſex eſtate, as in the firſt of theſe two 


codicils. 


And on the 2d of January following, he publiſhed two other 
codicils ; by both of which, after reciting generally, that he had 
by his laſt will deviſed certain lands, &c. to his brother Artbur 
for life, with divers remainders over ; he thereby gave a power 
to his ſaid brother, to ſettle a jointure on any wife or wives 
he ſhould marry, 


In January, 1701, Earl James died without ifſue male; on 
whoſe death both the ſaid wills and the codicils thereto, were 
proved in the Eccleſiaſtical Court, and alſo in the Court of 
Chancery; and an act of Parliament paſſed for exemplifying the 
ſame under the Great Seal of Great Britain, and to make ſuch 
exemplification evidence in all Courts of law and equity in 
England and Ireland; and the faid wills and codicils were 


exemplified accordingly, ſo that the appellant was fully appriſed 
of all his title and claim under the ſame. | 


Arthur, Earl of Angleſey, being ſeifed in fee of the park of 
Knockgrenan, otherwiſe Camolin park, in the county of Wexford, 
in Ireland, built a large manfion houfe and offices, which coſt 
him 5000. at leaſt ; and being fo ſeifed, on the 18th of Febru- 
ary, 1735, he made his will ; and thereby deviſed the faid 
park, houſe and keeper's lodge, and the woods growing in the 
park, to his couſin Charles, the reſpondent, and his heirs ; and 
which woods were reputed to be worth 6000/. at leaſt. 


On the 1ſt of April, 1737, Earl Arthur died without iſſue; 
and upon his death the appellant found means to get poſſeſſion 
of part of the ſaid deviſed premiſſes, and particularly of Camolin 
park, the houſe and keeper's lodge, and cut down ſome part of 
the woods, and threatened to cut down all the reſt : Where- 
upon the reſpondent, in Eaſter term, 1737. exhibited a poſſeſ- 
ſory bill in the Court of Chancery in Ireland, againſt the appel- 
lant; to be reſtored and quieted in the poſſeſſion of the faid 
deviſed eſtate, and that the appellant might be injoined from 
A | | cutting 


ener: dend 


ES) > (42 81 * 3 
eng down, the 1 woods: And upon moving the Court, 
ing Fading in feyeral affidavits, and. a certificate of the bill filed; 
an order LA made, that the appellant ſhould ſhew cauſe why 
an injunction mould not be granted; and that 3 in the mean 
time, he ſhould be reſtrained from cutting any of the woods; 
which order was ſerved on the erer on the zoth of 


Moy, 738 dog a olle 


pending this ſuit, the appellant, being i in Londen, G ap- 
plied to, and requeſted Francis Anneſley, Eſq; (who was equally 
related both to the appellant and reſpondent) to uſe his kind 
endeavours towards bringing about an accommodation between 
them; and preſſed Mr, Anneſley to write directly to the reſpon- 
dent, who was then in Dublin, in order to prevail upon him to 
come to London, to adjuſt and ſettle the matters in difference; 
and, voluntarily propoſed, that the reſpondent ſhould have and 
enjoy one third, of both the Engliſb and 1rifh eſtates: Where- 
upon, Mr. Anneſiey was perſuaded to write to the reſpondent, 
acquainting him with the appellant's propoſal, and that the 
appellant deſired the reſpondent would come — in order 
to ſettle the diſputes that were 9 e ek 


* 
— 


On the reſpondent's coming to 2 in Jure, 1737, a 


and in the preſence of: Mr. Anneſley; who then told the appel- 
lant, that as there were diſputes concerning the title to the 
eſtate, he would produce any deeds or papers that ſhould be 
thought neceſſary relating to that title; and ſeveral other meet- 
ings were afterwards had, when the appellant roſe in his 
demands, and inſiſted upon having the whole of the Eugliſb 
eſtate, and that. the reſpondent ſhould have only one third of the 
Iriſb eſtate ; and that the appellant ſhould have a power to charge 
his two thirds of that eſtate. with 25,000 J. which was 50001. 
more than he at firſt deſired: Nothing therefore was concluded 


lider, And after many interviews between them and their re- 
lations and friends, they came into the 3 agreement. | 


By articles, dated the 16th of uns, 1737, reciting, that di- 
vers diſputes and controverſies had been between the appellant 
and reſpondent, touching their reſpective rights and titles to 
Vo I. IV. 1 the 


meeting was had between him and the appellant, at the houſe 


on at any of thoſe meetings, but both parties took time to con- 


* 
- 
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the eſtates, lands, tenements and hereditaments, whereof the 
late Arthur, Earl of Angleſey, died ſeiſed or poſſeſſed, in the 
kingdoms of Great Britain and Ireland; it was witneſſed, unt 
for ending and accommodating all diſputes and differences be- 
tween them, any way relating to the premiſſes; it was mutually 
agreed, that the reſpondent ſhould releaſe all the right and title 
which he had or claimed to all and every the eſtates, lands, 
tenements and hereditaments, whereof the ſaid Arthur, late 
Earl of Angleſey, died ſeiſed or poſſeſſed in Great Britain or 
Wales, to the appellant and his heirs for ever ; and for that pur. 
poſe ſhould do and execute all ſuch further and other acts and 
deeds, as by the appellant's counſel ſhould be adviſed or required, 
—— That the appellant and reſpondent were to have all the 
wood and timber trees then growing upon any part of the ſaid 
Earl Arthur's eſtate, except the woods and timber trees ſtanding 


and growing in the park of Camolin, to be divided equally 
between them, and diſpoſed of as they ſhould think fitting, — 


That the reſpondent ſhould convey the park and lands, with 


the'wood and timber trees ſtanding and growing thereon, of 


Knockengarrow, alias Knockgrenan, near Camolin, in the county 
of Wexford, and the manſion houſe and keeper's lodge, with 
their and every of their appurtenances, to the appellant and his 
heirs for ever. In conſideration of which, the reſpondent was 
to have, hold and enjoy part of the ſaid Earl Arthur's eſtate, 
of the clear yearly value of 2001. free from all incumbrances, 
to him and his heirs for ever; the ſame to be ſet out with all 
convenient ſpeed. That the appellant was to have two 
thirds of the remaining part of the ſaid eſtate in Tre/and, for life; 
remainder to his firſt and every other ſon in tail male; and for 
want of ſuch iſſue, remainder to the reſpondent for life; remainder 
to his firſt and every other ſon in tail male; and for want of 
ſach iſſue, remainder to the right heirs of the appellant. And 
the reſpondent was to have the other third of the ſaid eſtate for 
life; remainder to his firſt and every other ſon in tail male; 
and for want of ſuch ifſue, remainder to the appellant, and his 
firſt and every other ſon in tail- male, with the like remainders 
over to the right heirs of the reſpondent : And each of them 
was to have a power to make leaſes and ſettle jointures, in the 
manner therein mentioned; and likewiſe a power of charging 
by mortgage, or otherwiſe, on their reſpective ſhares, any ſum 
not excceding 25,0007. to the appellant, and 10, ooo]. to the 

wn reſpondent, 
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eſpondent; until ſuch time as the faid partition or diviſion 
of the ſaid eſtate could be made: And each of them was to 
have and receive a proportionable ſhare of the rents, iſſues and 
profits, according to the allotment before mentioned, of the 
aid whole eſtate and premiſſes in Ireland. That the two 
thirds of the eſtate ſo belonging to the appellant, ſhould be 
charged and chargeable with the payment of two thirds of an 
annuity of 2000/. payable to the Dutcheſs of Buckingham for 
her jointure ; and alſo with the payment of two thirds of what 
ſhould appear to remain due of the portion of Lady Catherine, 
daughter of James Earl of Angleſey, deceaſed, and of all other 
incumbrances affecting the eſtate of the late James and Arthur 
Earls of Angleſey ; and that there ſhould be a like proportion- 
able charge on the third allotted to the reſpondent. That 
the appellant agreed to waive all privilege of Parliament, as a 
Peer of Great Britain or Ireland, with reſpe& to any ſuit or 
ſuits to be commenced or proſecuted, for any matter or thing 
to be claimed, ſued for, or demanded, in conſequence and pur- 
ſuance of this agreement between him and the reſpondent. 
And the appellant and reſpondent did mutually covenant and 
agree, each with the other, to execute all further acts and aſſur- 
ances, which by their counſel ſhould be adviſed or required, 
at the requeſt of either party, for the further conveying and 
aſſuring the premiſſes, according to the tenor and intent of the 
ſaid agreement. | 


After the execution of theſe articles, the appellant entered 
into a treaty with Mr. Francis Annefley, for the ſale of an un- 
divided moiety of an eſtate in Oxfordſhire; the other moiety 
whereof, was deviſed to Mr. Anneſiey himſelf, by Earl Arthur; 
and Mr. Anneſley inſiſted, that unleſs the reſpondent joined in 
the conveyances, he would not purchaſe the ſame : Accordingly, 
in execution of theſe articles, the reſpondent joined in the fines, 
recoveries and conveyances, which were levied and ſuffered of 
this eſtate ; and alſo levied fines and ſuffered recoveries of all 
other the eſtates in England and Wales, and executed proper 
deeds, declaring ſuch fines and recoveries to be to the uſe of the 
appellant and his heirs; and at the ſame time many of the 
tenants, both in England and Wales, who had attorned to the 
reſpondent, did, at his requeſt, attorn tenants to the appellant ; 
by which the appellant obtained the quiet poſſeſſion of the eſtate 
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cauſe in equity; in conſequence of which, the appellant ſoon 


a. 
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in England and Wales, And the reſpondent, in further * 


formance of the articles on his part, cauſed ſeveral ſuits: * 
replevin to be dropped, and alſo deſiſted from proſecuting the 


after cut down part of the moſt valuable timber in the park of 
Camolin, to the value of 1500/7. at leaſt, which he could not 
have done had the reſpondent oppoſed it, as he was reſtrained 
by the order of the Court of Chancery before mentioned; but 
the reſpondent did not oppoſe his cutting down the timber, 
being willing in every thing to perform the articles on his part, 
and not doubting but the appellant would do the ſame when 
deſired. ** b 


Thus the reſpondent did all that was to have been done cn 
his part, and though the appellant had got all that was deſired 
by him, yet he refuſed to perform the articles, and would nei- 
ther execute deeds purſuant thereto, or ſuffer the reſpondent to 
receive-any part of the rents of the eſtate, 


Wherefore the reſpondent, on the 2oth of February, 1737, 
exhibited his bill in the Court of Chancery in Ireland, againſt 
the appellant, to have the ſaid articles ſpecifically executed; 
but before the appellant put in his anſwer, many applications 
were made to the reſpondent, by perſons employed by the appel- 
lant, to prevail on him to come to an accommodation with the 
appellant, rather than to be at the expence and trouble of 1 
tedious law-ſuit; and by repeated ſolicitations, the reſpondent 
at length was prevailed on to meet the appellant, in order to try 
whether their diſputes could be amicably determined „ And 
accordingly, they had a meeting at a tavern in Dublin, on the 
18th of May, 1738, with friends on both fides ; at which meet- 
ing, ſeveral matters were talked of and propoſed ; but Mr. E4- 
mund Shanley, the reſpondent's agent, declared that nothing Ws 
intended finally to be concluded, and hoped that nothing then 
ſaid or done ſhould be concluſive, for that the end and defign 


of that meeting, was only to propoſe means for an accommodi- 
tion; to which declaration, the appellant and his friends agreed; 


and it was underſtood on both ſides, that nothing then faid cf 
done, ſhould be in any ſort binding on either party. It Was 


- 


however, after much converſation, propoſed that three of the | 


company ſhould withdraw into another room, and conſider of 


6 
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ſome terms which were to be the ſubje& matter of future conſi- EM 
deration; and they accordingly did ſo, and in a ſhort time returned 3 


and brought in a paper in the words following : ** Charles 
« Annefiey, Eſq; is to have 10007. per ann. in fee, clear of incum- 
« brances z another 10007. per ann. is to go to my Lord An- 
« gleſey for life; remainder to his firſt and every other fon in tail 
« male ; remainder to Charles Anneſley for life; remainder to 
« his firſt and every other ſon in tail male ; remainder to the 
« right heirs of the Lord Angleſey; all the reſt of the Angleſey 


« eſtate' to go to my Lord Angleſey in fee: And the article per- 
4 fected in England to be cancelled, when deeds are perfected 
10 purſuant to this agreement, and fines and recoveries levied 
« and ſuffered to eſtabliſh thoſe deeds. May the 18th, 1738.“ 
— But this paper was not ſigned by either party. 


When this propoſal was brought in, the appellant ſeemed to 
be very angry that he was thereby to be made tenant for life 
only ; and he arraigned the friendſhip of the perſons who made 
the propoſal, as containing terms too much in favour of the 
reſpondent ; but at length he aſked the reſpondent whether he 
would agree to it, and defired the reſpondent to ſign the ſaid 
vriting ; ; which the reſpondent expreſsly refuſed to do, intend- 
ing to conſult his friends, and further to conſider of it before he 
made it conclufive: Upon which the appellant called for a Bible, 


and aſked the reſpondent to ſwear that he would abide by the | 


terms propoſed, which the reſpondent alſo refuſed to do; not- 
withſtanding which, Cæſar Colclougb and John Stratford, two 
of the appellant's friends, thought proper to ſign the ſaid writ- 
ing as witneſſes; and the next day Matthias Reilly, one of the 
appellant's agents, went with Mr. Shanley to the ſeveral tenants 
of the Dublin eſtate, and perſuaded them to ſign an inſtrument, 
purporting to be an attornment: But as ſoon as the reſpondent 
came to the knowledge of what had been done, he directed 
Mr. Shanley to reſtore the poſſeſſion to Reilly, which he inſtant- 
ly did; and in his preſence delivered the money received by the 


tenants for their attornment, and cancelled the inſtrument ſo 
ſigned by them. 


The laſt mentioned propoſal or treaty for an accommodation 
being thus ended, the appellant, on the 15th of Auguft, 1738, 
Put in his anſwer ; and thereby inſiſted, that the ſaid articles of 
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— the 16th of June, 1535, were obtaibed! and! entered into Jy 
1741. 


fraud, ſurpriſe and miſrepreſentation; When he was igudrant 
of his title; and that he and the reſpondent had comei to; 
ſubſequent agreement, which was reduced into writing, and 
which he ſet forth in his anſwer, and declared he was willing 
to perform; and therefore inſiſted, that the firſt agreement ws 
waived, and ought not to be carried into execution. 
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To this anſwer the reſpondent put in.a ſpecial replication 
ſtating, that the pretended ſecond agreement was only a treaty 


for an accommodation, that it was not reduced into writing by 


his direction, or with his conſent, and that it was not ſigned bl 


either of the parties, and was therefore void, N 


e210, 


On the 19th of March, 1738, the appellant exhibited his 
croſs. bill; alledging, as he had done in bis anſwer to, the 
reſpondent's bill, that the agreement of the 16th of June, 1737; 
was obtained by, fraud, miſrepreſentation and, ſurpriſe, and 
whilſt he was ignorant of his title; and that the appellant had 
come to a ſecond agreement, as before mentioned; and therefore 
prayed, that the firſt agreement might be ſet e uf that * 
expo e ee e uslloqꝗqs 3 bis ; Sub 


"Fo. this bill the \ reſpondent _ in his — eng denying a 
fraud, ſurpriſe or miſrepreſentation ; ; and inſiſted, that he Was 
not bound by the ſecond ſuppoſed rem eng. jar te e 
contained i in his replication. | 


U 
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when his : Lordlhip was pleaſed to decree a Helke execution 0 
the articles, bearing date the 16th of Fune, 1737s fo far as the 
ſame had not been already carried into execution; | and that 
accordingly, | the appellant ſhould convey to the reſpondent and 
his heirs, lands of the clear yearly value of 2001. part of the 


eſtate which Arthur, late Earl of Angleſey, died ſeiſed or pol- | 


ſeſſed of in Ireland, free from all incumbrances ; and ſhould 
account with the reſpondent, before the Maſter, för the ſaid 
2001. yearly, from the date of the ſaid articles, upon which 


account all juſt allowances were to be made ; and the reſpondent 
| was 
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vis to convey to the appellant and his heirs, all his right and 
title to the park gand lande, with; the wood and timber trees 
ſtanding and) growihg thereon, of Knockengarrow, otherwiſe 
Knockgrenang near Camolin, in the county of Merfor d, and the 
manſion houſe and keeper's lodge, with their appurtenances 
thereto belonging? And that a partition ſhould be made between 
the appellant and reſpondent, of the reſidue of the eſtate whereof 
the ſaid Earl Arthur died ſeiſed in Ireland, according to the 
faid articles, viz one third part thereof to the reſpondent, and 
me other two third parts to the appellant; ; and that a commif 
hon ſhould iſſue to ſet out, according to quantity and quality, 
one third part of the ſaid reſidue, to be conveyed to the relpon⸗ 
dent by the appellant, under the ſeveral limitations, remaindérs, 

powers, charges and incumbrances mentioned in the faid 
articles; and the other two thirds of the refidue of the lid 
eſtate fo ſet out, to be conveyed by the reſpondent to the appel- 
lnt, under the ſeveral limitations, remainders, powers, charges, 
and incumbrances alſo mentioned in the ſaid articles. And 
until ſuch partition could be made, injunctions were awarded, 

to put the reſpondent into, and from time to time to quiet 
him in the peaceable poſſeſſion of one third part of the (aid 
relidue ; and the appellant was to account with him before the 
Maſter, for one third part of the iſſues and profits of the ſaid 
reſidue, from the date of the ſaid Albin! ; upon which a account, 


141 


FE OI to be entitled to cut down, fell and diſpoſe of one half 
of the wood and timber trees which were ſtanding and growing 
on the 16th of Fune, 1737» being the date of the {aid articles, 
upon any part of the ſaid eſtate, whereof the faid Earl Arthur 
died ſciſed or poſſeſſed in Ireland, except the woods and tim- 
otherwiſe Knockgrenan ; ; and if any of the ſaid woods, excluſive 
of the ſaid woods and timber trees in the ſaid park of Camolin 
and of Knockengarrow, otherwiſe Knackgrenan, had been cut 
down by the appellant, or his orders, ſince the date of the ſaid 
articles, he was to account with and pay to the reſpondent one 
moiety of the value of the woods ſo cut down: And in order to 
aſcertain the ſame, the Maſter was to take an account of ſuch 
woods ſo cut down, and the value thereof. And the appellant 
and reſpondent were directed to levy figes and ſuffer common 


recoveries 
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recoveries of the eſtate, of which the ſaid Earl Arthur died 
ſeiſed or poſſeſſed in Teland, and to execute conveyances and 
aſſurances one to the other, according to the tenor and intent 
of the ſaid articles; and the Maſter was to prepare and ſetile 
the ſame accordingly. The appellant's croſs bill was ordered 
to be diſmiſſed, and the conſideration of the coſts, as between 
him and the reſpondent, was reſerved until the Maſter ſhould 
have made his report. | 


From this decree, the Earl thought proper to appeal ; and 
on his behalf it was contended, that upon a plain conſtruction 
of all the faid wills and codicils, the reſpondent had no right, 
or even a colourable title, to any thing compriſed ia the articles 
of June, 1737, but that the title to all the premiſſes appeared 
clearly to have been in the appellant ; ſo that thoſe articles being 
obtained without any real- conſideration, and being in their 
nature both unequal and unreaſonable, a Court of Equity ought 
not to have decreed an agreement of that kind to be ſpecifically 
performed. That theſe articles were founded in error, and a 
total ignorance of the appellant's title; he not knowing, that 
by the ſaid wills and codicils he had a good title to the whole 
eſtate which paſſed by the will of Earl James; and that Earl 
Arthur was only tenant for life of the manſion houſe, lodge and 
park of Camolin, and could not diſpoſe thereof by will. Be- 
fides, the appellant was drawn into this agreement, not only by 
a concealment of what ought to have been diſcovered to him, 
and taking an unfair advantage of his ignorance and credulity, 
but alſo by direct impoſition and miſrepreſentation ; and accord- 


ingly, the firſt agreement was abſolutely waived and departed 


. from by the ſecond. 


It is, however, objected on the part of the reſpondent, that 
the firſt agreement was, in part performed by him, by deliver- 
ing poſſeſſion of the Eng/iſh eſtate to the appellant, and joining 
with him in levying fines and ſuffering recoveries thereof; 
and that therefore, the appellant ought not to be excuſed from 
performing his part. —— But to this it is anſwered, that the 
reſpondent had not the leaſt colour of title to the poſſeſſion of 
the Engliſh eſtate, which was taken by his friend Mr. Anneſ') 
for his uſe ; it not being ſo much as pretended, that the codicil 


of the 230 of November, which ſettled the Engliſh eſtate, Was 
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gs that was a tortious poſſeſſion, it would be extremely unrea- 
ſonable, that the yielding it up to the appellant, who had the 
right, ſhould be deemed an adequate conſideration for his giv- 
ing up a third part of his eſtate. And, as to the reſpondent's 


joining with him in fines and recoveries, it ſerved only to ſhew 


the appellant's ignorance of his title, in defiring that aſſiſtance 
from the reſpondent, which could not add to it, or be of any 
ſervice to the appellant, who might have levied fines and ſuf- 
fered recoveries, without the reſpondent's concurrence, and 
eyen againſt his conſent. 


hut it is further objected, that as no direct fraud was proved 
againſt the reſpondent, he ought not to be anſwerable for the 
confidence placed by the appellant in Mr. Anneſiey, or for any 
miſrepreſentations or concealments of his, To this it is 
anſwered, that the circumſtances of fraud, mentioned in the 
objection, are properly applicable to the reſpondent himſelf, 
who had better opportunities of learning the nature of his caſe, 
than the appellant had; he acted by good advice, the appellant 
did not ; he at leaſt took advantage of the appellant's igno- 
rance and credulity, and endeavoured to profit by it ; and which 
- ought to have been a ſufficient reaſon with a Court of Equity, 


not to have decreed a ſpecific performance of ſo unequal an 


agreement. 


It is alſo objected, that the ſecond agreement was not intend- 
ed to be obligatory; and if it had, was void by the ſtatute of 
frauds and perjuries, becauſe it was not ſubſcribed by the par- 
ties. But that this ſecond agreement was really intended to 
be abſolute and obligatory, appeared from an undoubted fact; 
v2, that it was partly carried into execution, by the delivery 
and acceptance of the poſſeſſion of the Dublin eſtate, as part of 
the 1000 J. per ann. which was to be enjoyed by the reſpondent 
In purſuance of that agreement. The performance of an agree- 
ment, either in whole or in part, as to the terms whereof there 
is no uncertainty, has always been conſidered by Courts of 
Equity, as a circumſtance to take it out of the ſtatute of frauds, 
Which was only intended to prevent the conſequences of per- 
Jury, where agreements were uncertain ; and therefore they have 


decreed in favour of parol agreements, when aſcertained by the 
Vor. IV. 59 confeſſion 
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confeſſion of- the party in his anſwer ; and when a parol agree. 


— ment is in part performed, by the party conteſting the ſame, 


F. Chute. 
T. Clarke. 


and there is no doubt concerning the terms of it, as in the Pre. 
ſent caſe; ſuch agreements are eſtabliſhed and decreed for in 
Courts of Equity, if not unequal or unreaſonable in themſelves, 
or liable to ſome other objection than that of their not being 
ſigned by the parties. It was therefore hoped, that the decree 
would be reverſed, the firſt agreement vacated, and the ſecond 
eſtabliſhed. | 


On the part of the reſpondent it was inſiſted, that the agree. 
ment of Fune, 1737, was a very reaſonable agreement, being 
made between two near relations of a noble family; the one 
having no iſſue, and the other being his firſt couſin and next 
heir male; who, in default of iſſue male of the appellant, 
mult ſucceed to the honour and earldom, and who was clearly 
intended to ſucceed to the Angleſey eſtate ; and that ſuch agree- 
ment was the more reaſonable, becauſe it was made to quiet 
diſputes and differences then ſubſiſting, which were occaſioned 
by the confuſion that had been introduced by the two wills and 
fix codicils, and to ſecure a convenient part of the eſtate to 
ſupport the honours of the family; and therefore fit and proper 
to be carried into execution by a Court of Equity. That this 
agreement took its riſe from a propoſal originally made by the 
appellant, and was afterwards carried on by treaties between 
the common friends of both parties; till at laſt, upon full con- 
fideration, it ended in a manner more favourable for the appel- 
lant, than his own firſt propoſal. And after due time had been 
taken for drawing and engroſſing the articles, they were fairly 
and voluntarily executed by both parties, without the leaſt 


ground for any imputation of fraud, ſurpriſe or impoſition ; the 


appellant having previouſly taken the advice of learned counſel 
concerning his title, and having had full opportunity of inſped- 
ing into it, if he had thought proper. That as this agree- 
ment had, in the ſeveral particulars abovementioned, been car- 
ried into execution on the part of the reſpondent, the circum- 
ſtances of the eſtates were ſo far varied, that the reſpondent 
could not now be put into the ſame condition he was 1n before 
the agreement; and it would be very inequitable to let the 


appellant looſe from his agreement, when ſo many acts had been 
done 
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done by the reſpondent in favour of the appellant, and to quiet 
his title to the eſtates he enjoyed under it; in which the reſpon- 
dent was no otherwiſe bound to aſſiſt or concur, than in com- 
pliance with the agreement. That the pretended ſecond agree- 
ment could not vary the caſe, or amount to a waiver of the 
firſt, becauſe it was never perfected according to the ſtatute of 
frauds, nor properly carried into execution, nor could the 
appellant have compelled a ſpecific performance of it; for 
altho' poſſeſſion of part of the Dublin eſtate was delivered to 
the reſpondent's agent, without his conſent, yet thoſe pre- 
miſſes were held only by chattel leaſes from the city of Dublin, 
and therefore, in their nature, could not be applied in per- 
formance of this pretended agreement : Beſides, this poſſeſſion, 
ſuch as it was, as ſoon as the reſpondent knew of it, was reſtor- 
ed; and the appellant had ever ſince been in the receipt of the 
rents and profits of the premiſſes.. And therefore it was hoped, 
that the decree would be affirmed, and the appeal diſmiſſed 
with colts. 


Ar TER hearing counſel on this appeal, it was oRDERED and 


ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decree 
therein complained of, affirmed, 


Malter Chetwynd, Eſq; 8 8 


Appellant. 


Henry Fleetwood, Thomas Beckford, 
William Chetwynd, William Clayton, | 
Efqrs. Edward Lane, William Henry Reſpondents. 
Chetwynd, an Infant, and William| 
Blacknell and Barbara his Wife, Y 


7 


17th May, 1742. 


"HE reſpondent Henry Fleetwood being ſeiſed in fee of 
the manors of Howick, Farrington and Longton, with 
the appurtenances, in the county of Lancaſter, and ſeveral other 


meſſuages, 


Decree 
aftirmed. 
Jour. vol. 26. 


5-72. 
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meſſuages, lands, tithes and hereditaments in the ſame county, 
which were in the whole of the yearly value of 1 300 /. includ. 
ing fines payable on the renewal of leaſes; before his marriage 
in the year 1714, ſettled the ſame to the uſe of himſelf for 
life; remainder, as to part, for ſecuring 400. a year to his 
wife for her jointure, if ſhe ſurvived him ; with remainder, 
to other part, to truſtees for a term of years, for raiſing 2000], 
for portions of the younger children of the marriage ; with 
remainder, as to the whole, ſubject to theſe charges, to the fir 
and other ſons of that marriage in tail; with remainder to the 


daughters of the marriage in tail; with remainder to the right 


heirs of the reſpondent for ever. But part of the premiſſes 
were then in mortgage to William Beckford, Eſq; for ſecuring 
5000 J. and intereſt, | 9% ee Wo 


The reſpondent not having any iſſue by his wife, and there 
being no probability of any, and he being defirous of ſecur- 
ing his eſtate to his niece, Barbara Chetwynd, the appellant's 
mother, and her iſſue; and having occaſion for 1000/. and 
deſiring to be made eaſy in his circumſtances during his life, 
he, in May, 1725, came to an agreement with Walter Chet- 


wynd, Eſq; deceaſed, that the ſaid Walter Chetwynd ſhould pay 


Mr. Beckford 2741. 19s. due for intereſt of the ſaid go00/. 
to the gth of Fanuary then laſt, and ſhould pay the growing 
intereſt thereof, and indemnify the reſpondent againſt the pay« 
ment of the ſame ; and ſhould beſides, pay the reſpondent 10000. 
to ſupply his occaſions, (all which monies were, by the agree- 
ment, ſecured to be repaid in all events, with intereſt) and 
ſhould, after the reſpondent's death, pay any ſum not ex- 
ceeding oo. to ſuch perſons and in ſuch manner as the 
reſpondent ſhould, by deed or will, direct; and that in con- 
ſideration thereof, the reſpondent ſhould ſettle and convey all 
his ſaid manors, lands and premiſſes, (charged and chargeable 
as aforeſaid) to ſuch uſes, and in ſuch manner, as after men- 
tioned, for the benefit of the ſaid Walter Chetwynd and his 
family. | 


In purſuance of this agreement, the reſpondent Henry Fleet- 
wood, by indentures of leaſe and releaſe, dated the 1ſt and 2d 
of June, 1725, did convey and aſſure to the reſpondent William 


Cbetuynd and Fobn Wightwick, deceaſed, and their heirs, all 


2 and 


Caſes in Barltament, 


and every the manors, meſſuages, advowſons, tithes, fiſheries, 
lands, tenements and hereditaments therein particularly men- 
tioned ; and alſo all and ſingular other the manors, meſſuages, 
lands, tenements, tithes, burgages, rents, advowſons, reverſions 
and hereditaments whatſoever, of him the ſaid reſpondent Henry, 
fituate and being in Penwortham, Middleforth, Farrington, 
Howick, Longton, Haw, Hutton, Preſton, Leyland, Inghall, 
otherwiſe Ingoll, and North-Meales, or any of them, or elſe- 
where in the county of Lancaſter, to the uſe of the reſpondent 
Henry Fleetwood for life, without impeachment of waſte ; re- 
mainder to truſtees to preſerve contingent remainders ; remain- 

der as to the manor of Howick and other the lands and premiſſes 
' within the pariff of Penwortham (ſubject to the ſaid rent-charge 
of 4007. per ann. to Sarah, the reſpondent Fleetwood's wife, 
for her jointure, and ſubject to the two terms therein men- 
tioned, for raiſing the 20001. for the younger children, and 
ſubject to the eſtates tail limited to the iſſue of the reſpondent 
Fleetwood by the faid Sarah his wife, as aforeſaid) to the reſpon- 
dent William Clayton and Banniſter Parker, ſince deceaſed, their 
executors, adminiſtrators and aſſigns, for the term of 500 years, 
to commence from the death of the reſpondent Fleetwood; in 
truſt, within one year after the commencement of that term, 
out of the rents and profits of the premiſſes, or by leaſing or 
mortgaging the ſame, to raiſe any ſum not exceeding 5000/. 
to be applied as the reſpondent Fleetwood ſhould, by deed or 
will, appoint ; and alſo to raiſe and pay to the reſpondent Fleet- 
wood, his executors, adminiſtrators or aſſigns, all ſuch ſum and 
ſums of money, as he or they ſhould pay for or towards the 
5000/7. due to the ſaid William Beckford, or any intereſt for the 
lame, and for indemnifying the reſpondent Fleetwood, his exe- 
cytors and adminiſtrators, and his and their eſtates therefrom, 
and from all coſts and charges occaſioned by the non-payment 
thereof ; and from and after the determination of the ſaid term, 
and ſubje& thereto, to the uſe of the ſaid Walter Chetwynd 
and Barbara his wife, the appellant's father and mother, for 
their lives, and the life of the longer liver of them ; remainder 
to truſtees to preſerve contingent remainders; remainder to the 
uſe of ſuch ſon or ſons, daughter or daughters of the ſaid Wal- 
ter Chetwynd and Barbara his wife, and to ſuch iſſue of their 


bodies, and for ſuch eſtates, determinable upon failure of iſſue, 
Vo I. IV. | 5 T 


and 


and with proper limitations to ſupport contingent remai . 
as the ſaid Walter Chetwynd the father ſhould, by deed or will, 
direct or appoint; and for want of ſuch direction or appoint- 
ment, to the uſe of the appellant for his life; remainder to 
truſtees during his life, to ſupport contingent” remainders; 
remainder to the fitſt and other ſons of the appellant in tail 
male; remainder to John Chetwynd, ſince deceaſed, the ſecond 
ſon of the ſaid Walter Chetwynd and Barbara his wife, for his 
life; remainder to truſtees to ſupport the contingent remainders; 

remainder to the firſt and other ſons of the ſaid John Cberuyn 
in tail male; remainder to all and every other the ſons of the 
ſaid Walter Chetwynd, the father, by the ſaid Barbara in tait 
male ſucceſſively ; remainder to the daughters of the faid 

Walter, by the faid Barbara, in tail; remainder to the Tight 
heirs of the reſpondent Fleetwood, And as to the reſidue of the 
ſaid manors, lands and premiſſes, whereof no uſe was before 
declared, the ſame was declared to be from and after the death 
of the reſpondent Fleetwood, to the uſe of the ſaid Millan 
Chetwynd and John Wightwick, and their heirs, in truſt to ſell 
and diſpoſe thereof, or of any part thereof, and thereby to raiſe 
money ſufficient to pay and ſatisfy to the ſaid Valter Chetwynd, 
his executors, adminiſtrators and aſſigns, as well the 1000/, 
advanced by him to the reſpondent Fleetwood, as alſo the 2741. 
195. by him then paid to the ſaid William Beckford, with inte- 
reſt from the times of payment thereof; and alſo all ſuch ſums 
of money as the ſaid Walter Chetwynd, his executors or admi- 
niſtrators, ſhould pay either for principal or intereſt of the 5000. 
due to the ſaid William Beckford, or which the faid Walter 
Chetwynd ſhould advance to the reſpondent Fleetwood in his 
life-time, with intereſt for the ſame from the times of payment 
thereof; and after ſatisfying the ſame, in truſt to convey ſuch 
of the ſaid premiſſes, as ſhould remain unſold, to the uſe of the 
ſaid Walter Chetwynd and Barbara his wife for their lives, W with 


ſuch remainders over as were before limited of the other parts 


of the eſtate. And the ſaid Walter Chetwynd thereby cove- 
nanted with the reipondent Fleetwood, to pay to Mr. Beckford 
the ſaid 5000/. and all intereſt for the ſame from the gth of 
Fanuary, 1724, and to indemnity the reſpondent Fleetwood 
againſt the payment thereof. And Fleetwood covenanted, 


that in caſe he ſhould laye any iflue by his ſaid wife, his exe 
cutors 
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cutors ot :adminiſtrators ſhould, within one year after his death, 
repay 20-the-faid: Walter Cherwynd, not only the ſuid ſums of 
1000 l. and 274. 198, already paid by the ſaid Halter Chet- 
nd, with intereſt; but all ſuch other ſums as he, or his exe- 
cutors or adminiftrators, ſhould pay on account of the ſaid 5000/7. 
and intereſt, from the reſpective times of payment. 
By indenture, : dated the zd of the fame June, the ſaid W al- 
ter Chetwynd demiſed to the reſpondent Fleetwood, his executors, 
adminiſtrators and aſſigns, a meſſuage, farm and lands thereto 
belonging in Grendon, in the county of Yarwzck, for 99, years, 
for ſecuring the payment of the ſaid mortgage of ,go00/7. and 
intereſt, and indemnifying the reſpondent Fleetwood therefrom, 


Walter Chetwynd, the father, paid the intereſt of the 50007. 
to the gth of July, 1731, but paid no part of the principal, and 
died inteſtate on the 5th of February, 1731, without having 


aſſets to make good his covenant ; and Barbara his wife died 
on the 12th of March following. There were iſſue of this 
marriage the appellant, the eldeſt ſon and heir, the reſpondents 
Witham Henry Chetwynd and Barbara Blacknell, all then in- 


after the aforeſaid ſettlement was made. And adminiſtration of 
Valter, the father, was granted to the reſpondent Lane. 


Walter Chetwynd being dead, and not having left any aſſets, 
and all the children infants, and their guardian refuſing to have 
any concern in the matters aforeſaid, and the reſpondent. F/zez- 
wood being called upon for payment of the 5000/7. and intereſt 
to the reſpondent Beckford, as the executor of the ſaid William 
Beckford, and the eſtate at Grendon being incumbered to the full 
value, prior in time to the conveyance thereof made to the 
relpondent Fleetwood, as aforeſaid, and the ſaid reſpondent 
being thereby brought into difficulties; he, on the 24th of 
March, 1732, exhibited his bill in the Court of Chancery, againſt 
the appellant and the reſpondents William Henry Chetwynd, 
Barbara Blacknell, then Barbara Chetwynd, William Chetwynd, 
William Clayton, Thomas Beckford and Edward Ldne, and the 
ad John WWightwick and Bannifter Parker, fince deceaſed ; 
Praying, that either the ſaid 5000/7. and the intereſt thereof, 

2 might 


made any appointment, and did not leave any real or perſonal. 


fants, and no other iſſue; John, the ſecond ſon, dying ſoon 
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— might be paid out of the real and perſonal aſſets of the fad 


1742. 
— — 


dent Fleetwood and the ſaid Walter Chetwynd, deceaſed, ſhould 


be for the appellant's benefit, that what was due to the reſpondent 
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Walter Chetwynd, deceaſed ; or by the appellant, or out of his 
eſtate, and that the reſpondent Fleetwood might be indemnifeq 
againſt the ſame ; and that in ſuch caſe, the reſpondent Bechſr 
might join with the reſpondent Fleetwood in an aſſignment of 
the ſaid mortgage, for ſecuring the monies which ſhould be ſo 
advanced, in ſuch manner as the Court ſhould direct: Or other. 
wiſe, that on the reſpondent Fleetwwood's payment of the faid 
1000/7. and 2747. 19s. and ſuch other ſums as the ſaid Walter 
Chetwynd had paid for the intereſt of the ſaid 5000/7, with 
intereſt for the ſame from the reſpective times of payment 
thereof, and on the ſaid reſpondent Fleeteood's reconveying the 
faid farm and lands at Grendon ; that the ſaid indentures of the 
iſt and 2d of June, 1725, might be delivered up, and the 
ſeyeral eſtates therein contained ſufficiently reconyeyed to the re- 
ſpondent Fleetwood, or as he ſhould direct. 


To this bill the ſeveral defendants appeared and put in their 
anſwers ; and the appellant and his brother. and fiſter, then 
infants, by their anſwer ſaid, they did not know whether it was 
for their benefit that the agreement made between the reſpon- 


be performed; or whether it was for their benefit that the ſaid 
zoo. and intereſt due to the reſpondent Beckford, ſhould be 
paid out of the real eſtate of the appellant, or out of the rent: 
thereof. | 


Iſſue being joined, and witneſſes examined and publication 
paſſed, the cauſe came on to be heard on the 3d of November, 1735 
before the Lord Chancellor Talbot; when it was ordered, that 
it ſhould be referred to the Maſter to enquire whether it would 


Beckford, for principal and intereſt on his mortgage, ſhould be 
paid out of the appellant's perſonal eſtate, in caſe the ſame was 
ſufficient for that purpoſe; and that thereupon the mortgage 
ſhould be aſſigned in truſt for the appellant, but ſo as not 0 
affe& the eſtate for life of the reſpondent Fleetwood ; and in caſe 
the appellant's perſonal eſtate ſnould not be ſufficient for that 
purpoſe, then the Maſter was to enquire whether it would be 
for the appellant's benefit, that the arrears and growing intereſt 


of the ſaid mortgage, during the reſpondent Fleetavoods ” 
3 ſhou 
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tould be paid out of the appellant 8 perſonal. eſtate ; and that 
what ſhould be fo advanced by him, mould be charged on that 
part ot of the eſtate, Which by the deeds of the 1ſt and 2d of June, 

1725, was veſted in truſtees to be ſold, after the reſpondent 
Fleet woods death, to be repaid with intereſt from the time 
when the fame ſhould be fo advanced ; ; and the conſideration of 


all further directions was reſerved, till after the Maſter ſhould 
have made his report. 


In ͤpurſuance of this order the Maſter made his report, dated 
the 1 5th of November, 1736, and thereby ſtated the ſaid inden- 
tures of the 1ft, 2d, and zd of June, 1725, and certified, that 
he did not find the ſaid Walter Chetwynd left any perſonal aflets 
to make good his covenant in the indenture of the zd of June, 
1725; and that the meſſuage and premiiſes at Grendon, was 
ſubject to ſeveral incumbrances, whereby it was apprehended, 
that the ſaid ſecurity would be of little or no value. That the 
reſpondent Fleetwood was then of about the age of 71, and 
Sorah his wife of about the age of 43; and that they had not 
any iſſue living, nor had any for upwards 'of 21 years paſt; 
and that the eſtates of the ſaid refpondent Fleetwood were 11801. 
a year value, beſides fines payable on the renewal of leaſes ; 
and that the ſame were then worth to be fold upwards of 
zo, ooo. and that the appellant was then about the age of 16 
years, and was from the death of his father entitled to a real 
eſtate in poſſeſſion, of the clear yearly value of 2640/7. and up- 
wards, ſubje& to the raiſing of 80004. for the portions of 
the reſpondents William Henry CBetuynd and Barbara Black- 
nell, and intereſt; and that there had been then already ſaved 
out of his ſaid eſtate, about 3000/. then in the hands of the 
Accountant-general, beſides a conſiderable ſum in the hands of 
the receiver not accounted for; and as the reſpondent Fleet: wood 
was fo far advanced in years, and had not, nor was there any 
Probability of his having iſſue ; and that as whatever mould be 
paid out of the appellant's eſtate for the ſaid 5oool!. and 
Intereſt, would be ſecured to the appellant, with intereſt from 
the times of payment, by the aſſignment of the mortgage, and 
by the premiſſes veſted in the ſaid William Chetwynd and TFohn 
Vichtwick in truſt, to be ſold, and would continue part of the 
*ppellant's perſonal eſtate ; and that as the appellant's Perſonal al 
eſtate was not then ſufficient to pay off the principal and intereſt 
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thereof as ſhould be ſufficient, ſhould be applied to the payment 
of the principal and intereſt due and to grow due on the reſpon- 
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of the ſaid mortgage; the Maſter conceived it would be for the 
appellant's benefit, that the arrears and growing intereſt thereof 
ſhould be paid out of the appellant's perſonal eſtate ; and that 
it would be likewiſe for the appellant's benefit, to pay off both 
principal and intereſt on the ſaid mortgage, ſo ſoon as the appel. 
lant's perſonal eſtate ſhould be ſufficient for that purpoſe, 


On the 17th of January, 1736, the cauſe came on to be heard 
before Lord Talbot, on the Maſter's report ; when his Lordſhip 
declared, that it was for the appellant's advantage, to carry the 
agreement between the reſpondent Fleetwood and the appellant's 
father into execution; and for that purpoſe ordered, that the 
appellant's perſonal eſtate then in the Bank, together with what 
money was then, or ſhould thereafter come to the hands of the 
receiver, out of the rents and profits of the appellant's real 
eſtate, over and above what was or ſhould be allowed for the 
appellant's maintenance, and all other juſt allowances, or ſo much 


dent Beckford's mortgage, and of his coſts, to be computed and 
taxed by the Maſter ; and what ſhould be ſo advanced on the 
appellant's behalf, was to ſtand charged on that part of the 
eſtate which by the ſettlement of the 2d of Fune, 1725, was 
limited to the ſaid Chetrwynd and Wightwick, and their heirs, in 
truſt that they ſhould, after the death of the reſpondent Fleet- 
wood, fell the ſame, and raiſe money ſufficient to pay the ſaid 
Walter Chetwynd, deceaſed, the ſaid 1000/7. and 2741. 195 
therein mentioned; and ſuch other ſums as the ſaid Walter Chet- 
wynd ſhould pay, either for principal or intereſt, of the ſaid 
coool. to the ſaid Thomas Beckford, and for his coſts, with 
intereſt for the ſame from the time of payment thereof, next 
after the ſums advanced by the ſaid Valter Chetwynd, deceaſed, 
and the intereſt thereof; and the ſame was to be'repaid thereov! 
to the appellant, his executors and adminiſtrators, with intereſt 
from the times of the advancement thereof: And on payment 
of what ſhould be found due for principal, intereſt and colts, te 
the ſaid Thomas Beckford, he was to aſſign his mortgage to 
truſtees, to be appointed by the Maſter, in truſt for the appel- } 
lant, as a further ſecurity for reimburſing to him the principal 
money which ſhould be advanced, with intereſt for the ſame, 


from the reſpective times the ſame ſhould be ſo advanced; = 
ſuc 


Caſes: in Parliament. 


ſuch mortgage, after the aſſignment thereof, was not to be made 
aſe of to affect the 3 3 the life of the reſpoadent 
Fleetwood. | 


The apteinal decree, together with the report and the order 
made on the further hearing, were duly ſigned and inrolled. 


On the 2oth of February, 1737, the Maſter made a further 
report ; and thereby certified, that there was due to the reſpon- 
dent Beckford to the 1oth of April, 1738, 6558 J. 105. 10d. 
for principal, intereſt and coſts, on the ſaid mortgage ; which 
report was afterwards confirmed : And the Accountant-general 
baving by his certificate, dated the 8th of December, 1739, cer- 
tified at the requeſt of the reſpondent Beckford, that there was 
then ſtanding in his name in the South-/ea Company' 8 books, 
in the cauſe Chetwynd againſt Chetwynd, 55731. 25. 10d. South- 
ſea annuities, . and that there remained in caſh 8364. 10s, 7d. 
Mr. Beckford preſented a petition to the Lord Chancellor, 
praying that the ſaid 5573 J. 25. 10d. South- -ſea annuities might 
be fold ; and that the money ariſing by the ſale thereof, toge- 
ther with the ſaid 836/. 106. 7d. remaining in the Bank, in the 
ſaid cauſe, or ſo much thereof as ſhould be ſufficient for that 
purpoſe, might be paid to him towards diſcharge of the ſaid 
558 J. 10s. 10 d. reported due to him on his mortgage, and of 
his ſubſequent intereſt and coſts, to be taxed by the Maſter. 
And on the 2oth of December, 1739, his Lordſhip ordered, that 
it ſhould be referred back to the Maſter, to compute the ſub- 
ſequent intereſt due to the reſpondent Beckford, from the time 
the account was carried on in his laſt report, and tax him his 
ſubſequent coſts; and that ſuch ſubſequent intereſt and coſts 
. ſhould be added to the ſum reported due, and that the ſame 
ſhould be paid out of the money ariſing by ſale of the ſaid 
Houtb-ſea annuities and money in the Bank; and to that end, 
that the 5 57 3 J. 25. 10d. South-ſea annuities ſhould be fold, and 
the money ariſing by ſuch ſale, was to be applied in ſatisfaction 
of what ſhould be found due to the reſpondent Bec#ford, for 
principal, intereſt and coſts ; and if that was not ſufficient, then 
ſo much as ſhould be wanting to make up what ſhould be due 
tor ſuch principal, intereſt and coſts, was to be paid to the 
reſpondent Beckford, by the receiver in the ſaid cauſe Chetwynd 

againſt 
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againſt Chetwynd, out of the money that ſhould be in his 


w— hands, over and above what was or ſhould be allowed for the 


D. Ryder, 


]. Browne. 


appellant's maintenance, and all other juſt allowances; ang 
thereupon it was ordered, that the reſpondent Bec#ford ſhould 
aſſign the ſaid mortgage to truſtees, to be appointed according 
to the order of the 17th of January, 1736 ; and procure all 
proper parties to join in ſuch aſſignment. | 


On the 4th of March, 1740, the appellant attained his age 
of 21; and on the 4th of November, 1741, the Maſter made a 
further report, in purſuance of the order of the 2oth Decen- 
ber, 1739; and thereby certified, that there would be due to 
the reſpondent Beckford on his mortgage, on the 1oth of Ja- 
nuary, 1741, 76891. 15s. 3 d. . 


The appellant, after attaining his age, made application to 
the Lord Chancellor Hardwicke, by petition, to rehear the cauſe. 
And on the 6th of February, 1741, the cauſe ſtanding in the 
paper, was called on in order to be reheard ; but it then ap- 
pearing, that the original decree of the 3oth of November, 1735, 
and the report of the 15th of November, 1736, and the order of 
the 17th of January, 1736, made on hearing the report, were 


ſigned and inrolled ; his Lordſhip was pleaſed to order the pe- 


tition for rehearing to be diſmiſſed. 


The report of the 4th of November, 1741, concerning what 
was due to Mr. Beckford, was confirmed unleſs cauſe, by an 
order of the 12th of February, 1741; and afterwards made 
abſolute, on the 27th of the ſame month. 


From this decree, and the ſubſequent reports and orders, the 
preſent appeal was brought; and for the appellant it was in- 
ſiſted, that he was neither executor or adminiſtrator to his 
father, and claimed no part of his perſonal eftate, or any part 
of his real eſtate, except what was ſettled upon him by ſtrict 
ſettlement; and in which his father had barely an eſtate for life, 


that determined on his death; and that therefore, the appellant 


was not bound to perform his father's covenants. And in caſe 
the Court ſhould compel him to a ſpecific performance of this 
agreement out of his own eſtate, without his conſent, he would 
be in a worſe condition, by being an infant at the time of the 


hearing, than he could have been if of full age; ſince it can- 
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not be pretended, that the Court could have ade ſuch a decree 
againit him had he been of age, without his own expreſs con- 
ſent to it. That ſhould the appellant be obliged to pay the 
mortgage money, intereſt and coſts, which now amounted to 
7850 l. or thereabouts, he could not be repaid any part of it, 
or any intereſt for his money, till after the death of the reſpon- 
dent Fleet wood, who, tho' very old, was healthy, and might 
live ſeveral years: The money advanced by the appellant's father, 
and now due to his adminiſtrator, with intereſt to this time, 
amounted to 48 50. and if the reſpondent Fleetwood was now 
dead, theſe two ſums, with the 50. which he had a power 
to charge, making together 17, 700 J. muſt be raiſed by ſale of 
part of the eſtate in queſtion; and ſuppoſing the ſame to be 
worth 30, oo J. according to the Maſter's report, what would 
remain of the eſtate, would be worth no more than 12, 300. in 
which, by the ſettlement, the appellant could have no greater 


eſtate than for life, chargeable with 400/. a year to the reſpon- 


dent Fleet wood's wife, who was little more than 50 years of age, 
and very healthy: From all which calculations, it would evi- 
dently be of prejudice to the appellant, to carry this agreement 
into execution; and if the uſes of the ſettlement had been truly 
repreſented to the Maſter, ſo that it had appeared upon his re- 
port, that the appellant was only tenant for life; it was appre- 
hended, the Court would hardly have made ſuch a decree, or 
declared it to be for the appellant's benefit to perform the 
agreement. | 


On the part of the reſpondent Fleetwood, it was ſaid, that the 
agreement made with him by the appellant's father, was, at the 
time of its being firſt made, very greatly to the advantage of 
him and his family; fince an eſtate of the yearly value of 
1180 J. beſides fines on the renewal of leaſes, and worth above 


19,000. to be ſold, was thereby ſettled upon the appellant's | 


father and his iſſue, ſubject only to an eſtate for the life of the 
reſpondent Fleetwood, who was at that time above 60 years old, 
and to a jointure of 4007. a year which his wife would be en- 
litled to in caſe the ſurvived him, and only charged with debts 
to the amount of 62747. 19s. and with 5000/7. or ſo much of 
It, as the reſpondent Fleetwood ſhould appoint to be raiſed out 
of the eſtate after his death. That at the time when this 
agreement was directed by the Court of Chancery to be carried 
Yor. 1%, 5X into 


T. Clarke, 
H. Legge. 


— ——— — — — — —— — = — 
-_ — C — ———_ — — — — 
* 1 af — — po, ——_— 


— — 
8 A — — — —_ * 


— _ — — 
2 — — 


446 


— _— 
1742, 
— 


F. Chute. 
W. Murray. 
J. Taylor. 


very young, would, according to the courſe of nature, probably 


relying on the authority of the Court in theſe caſes, have at all 


.Caſes in Parliament. 


into edle it was ſtill more for the advantage of the appel. 
lant ; for, as the reſpondent Fleetwood was at the time of the 
Maſter's report, 71 years of age, and without iſſue, or the pro- 
bability of having any ; there could be no reaſon to apprehend, 
but that the eſtate would ſoon come into poſſeſſion, and greatly | 
over-balance any money which might be advanced upon the 

credit of it. Nor would it make the agreement upon the whole, 
leſs reaſonable in itſelf, or more advantageous for Mr. Fleetwoad, 
that the appellant happened to be only tenant for life of the 
eſtate, ſince this was evidently intended for the purpoſe of pre. 
ſerving the eſtate longer in the appellant's family; and he being 


enjoy this eſtate a great many years after Mr. Fleetwood's death, 
Beſides, the appellant's father had a power of limiting the inhe. 
ritance of the eſtate to the appellant, if he had thought proper | 
to exerciſe that power. 


On behalf of the reſpondent Beckford, it was inſiſted, that as 
he had been kept out of his principal money, and without 
receiving any intereſt for near eleven years, ſolely upon the foot 
of an agreement made in the appellant's infancy, and ordered by 
the Court of Chancery to be carried into execution for his benefit; 
he ought to pay this reſpondent his principal, intereſt and coſts, 
and ſtand in his place. That as between the appellant and 
Mr. Beckford the mortgagee, it was apprehended, that the di- 
rection of the Court of Chancery (after the proper and uſual 
enquiry before a Maſter, whether the payment of the mortgage 
money and intereſt out of an infant's perſona] eſtate, would be 
for his intereſt, and a report that it is ſo) is ſo known a courſe, 
and fo advantageous to infants in general, that mortgagees, 


times thought themſelves ſecure, and been thereby prevailed on 
to forbear proceeding to forecloſe, or uſing other methods to 
recover poſſeſſion of the mortgaged eſtate; whereas, ſhould ſuch 
directions and decrees be rendered precarious, where no fraud is 
imputed, mortgagees would be induced to purſue legal methods, 
which muſt tend to the detriment of all minors intereſted in 
mortgaged. eſtates. But by this intervention of the Court, 
ſuch eſtates are preſerved and by aſſignment of the mortgige, 
the perſonal eſtate of the infant cannot receive any prejudice. 


It was therefore hoped, that the ſeveral orders and reports 7 
1 e peale 
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pealed from would, at leaſt ſo far as they concerned the re- —-— 


ſpondent Beckford, be affirmed; and that the appeal, as againſt Me. 
him, would be diſmiſſed with coſts. | 


ACCORDINGLY, after hearing counſel on this appeal, it was Dzcare | 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; INN x6. i 
and the decree, orders and reports therein complained of, af- P. 122. 
firmed : And it was further oRDERED, that there ſhould be paid 
to the reſpondent Beckford, the ſum of 30 J. for his coſts in re- 
ſpect of the appeal; and that the ſame ſhould be added to the 
principal, intereſt and coſts, decreed by the Court of Chancery 


to be paid to him. 


Bretridge Badbam, Eſq; -  - Appellant. 


nourable James Fitz-Maurice, Eſq; ¶ Reſpondents. 
his Guardian, - G 


Thomas Odell, an Infant, and the " 


22d June, 1742. 


AN DREW Brandon, by indentures of leaſe and releaſe, | 
| dated the 2oth and 21ſt of September, 1671, in confidera- 
tion of 1000/. ſterling, paid him by John Odell, Eſq; and of 
e 
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the further ſum of 950 J. 16 s. ſterling to be paid him by eight 

half-yearly payments, ſold and conveyed to the ſaid John O dell, 
: al thoſe his meſſuages and lands with the appurtenances, therein 
1 particularly deſcribed, containing in the whole 2506 acres, 
1 Plantation-meaſure, being part of Brandon's Lot, fituate in the 
" barony of Conolloe and county of Limerick; to hold to the ſaid 
h Jobn Odell, his heirs and aſſigns for ever. And Odell, for better 

ſecuring the 9 50 J. and intereſt, made a mortgage of the pre- 

miſſes to Brandon for 1000 years, by indenture, dated the 22d of 

the lame month ; redeemable on payment of the money, with 

intereſt after the rate of 10/7. per cent. by the ſeveral inſtalments 
„ In the releaſe mentioned. . 
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Default being made in payment of the ſaid ſeveral ſums of 
money, by indenture of aſſignment, dated the 1ſt of April, 
| | 1681, 


. _ —— — TID Ro —— — D 


4 
+F 
4 
|| 
1 
{4 
11 
11 
11 
14 
14 
bY. 
1 
14 
1 
b 


448 


PA 1681, the ſaid Andrew Brandon, for the conſideration therein 


1742. 


mentioned, aſſigned the ſaid mortgage and the benefit thereof, 
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to Sir Mathew Deane, Bart. who continued to receive the in- 
tereſt, and alſo reccived ſo much of the principal, as reduced the 
money remaining due on the mortgage to 750/.; and on the 
death of the ſaid Sir Matthew Deane, Sir Matthew Deane the 
younger, his'grandſon, heir and executor, became entitled to the 
principal and intereſt then due. 


By indenture dated the iſt of May, 1714, made between the 
ſaid Sir Matthew Deane the younger and the appellant, Sir Mat- 
thew, in conſideration of 750/. aſſigned the ſaid mortgage, and 
all monies due thereon, to the appellant. 


Upon the death of John Odell the mortgagor, the equity of 
redemption of the mortgaged premiſſes deſcended to Jo Odell, 
his ſon and heir; and on his death, the ſaid equity of redemption 
deſcended to Jon Odell the younger, his eldeſt ſon and heir, 
who, for ſeveral years after his father's death, continued to. pay 
Sir Matthew Deane and the appellant 751. a year, for the in- 
tereſt of the ſaid ſum of 750/. ſterling, remaining due on the 
mortgage. | 


In Trinity term, 1719, the laſt named John Odell exhibited 
his bill in the Court of Exchequer in Ireland, againſt the appel- 
lant and Sir Matthew Deane, to redeem the premiſſes, and for 
an account of the money due on the mortgage; and he thereby 
declared. himſelf ready to pay what ſhould on ſuch account 
appear to be due, and prayed that the appellant might be 
decreed to receive the ſame, and to aſſign the mortgage to him, 
or as he ſhould appoint. bs 


The appellant, in June, 1720, put in an anſwer to this bill; 
and thereby ſubmitted to a redemption, upon payment of what 
was juſtly due on the mortgage : And Sir Matthew Deane alſo 
put in his anſwer, and confeſſed the aſſignment to the appellant, 
and that at the time of the making thereof, there remained due 
7507. of the principal mortgage money | 


There being on the 1ſt of May, 1721, an arrear of 2000 
ſterling due for intereſt, and the appellant calling on the ſaid 


John Odell, the reſpondent's father, for payment thereof; 5 
| wit 
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with the privity of the reſpondent Fitz-Maurice, who was his 
father in law, propo ed to make the ſame principal, by execut- 
ing a bond to the appellant for the payment of that ſum with 
legal intereſt ; and the appellant having agreed to advance a ſum 
of 18/7. 10s. for the ſaid John Odell, he, on the iſt of Auguſt, 
1721, executed a bond to the appellant, conditioned for his 
payment of the ſaid ſum of 2181. 10s. with intereſt, 


This money and intereſt not being paid, and there being a 
further arrear of intereſt incurred on the mortgage, the ſaid 
Jobn Odell, on the 5th of Auguſt, 1723, filed an amended and 
ſupplemental bill againſt the appellant; and therein charged, 
that on his giving the ſaid bond for 218 J. 10s. the appellant 
gave him an inſtrument, acknowledging, that the bond was per- 
ſected for ſecurity of ſo much intereſt money then due on the 
mortgage ; and further charged, that at the appellant's requeſt, 
he procured one Richard Bury, Eſq; to agree to lend him 
12001. at 61. per cent. intereſt, on the ſecurity of the ſaid 
mortgage being aſſigned to him, and that the ſaid 1200/. had 
been carried in a bag ſome time in Hilary term, 1722, and 
tendered to the appellant, and that he refuſed to receive the 
ſme, or aſſign his ſaid mortgage. And therefore this amended 
and ſupplemental bill prayed, that the appellant might come to 
a fair account with Odell, and that upon payment of the remain- 
ing principal, and the legal intereſt thereof, from the time of 
the alignment to him to the time of the ſaid tender, he might 
be decreed to aſſign over his ſaid mortgage to the ſaid Richard 
Bury, or ſuch other perſon as the plaintiff ſhould direct; and 


Auguſt, 1721, to be cancelled ; and that the appellant might be 
ſtayed by injunction, from procceding at law againſt the ſaid 
Jobn Odell, in relation to the premiſſes. 


The appellant, by his anſwer to this bill, inſiſted that he 
had received no intereſt on the mortgage ſince the 2001. 
included in the ſaid bond for 2181. 1036. and on the 28th of 
May, 1724, the appellant filed his bill in the ſaid Court of 
Exchequer, againſt the ſaid John Odell and the reſpondent Fitæ- 
Maurice, for a diſcovery ; and for an account and forecloſure of 
the equity of redemption of the mortgage, unleſs Odell paid 
Witt ſhould appear due thereon to the appellant. 

Vo I. IV. — The 


might be decreed to deliver up the ſaid bond, dated the 1ſt of 
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reſt, and both parties were to have juſt allowances: And it Was 
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The ſaid John Odell put in his, anſwer to this bill; ang; 


among other things inſiſted, that there was no other or greater 
ſum due to the appellant on the mortgage, than 750 J. principal, 
and the intereſt thereof, from the time of his giving the ſaid 
bond, to the time of the pretended tender; and ſubmitted to 
account with the appellant, and to pay him what was juſtly 
due; but inſiſted, that the appellant ought to be decreed only 
81. per cent. intereſt on the principal ſum of 750/. that being 
the rate of intereſt of money at the time the mortgage was 
aſſigned to the appellant, and that he ſhould aſſign his mortgage, 
on being paid what was or ſhould be due to him. 


Odell afterwards put in a further anſwer, and in December, 
1735, before any further proceedings were had in either of the 
cauſes, he died ; leaving the reſpondent Thomas Odell, his eldeſt 
ſon and heir, an infant; who, on the 25th of June, 1726, filed 
his bill of revivor againſt the appellant ; and ſoon afterwards, 
the appellant duly revived his ſuit againſt the ſaid reſpondent. 


On the 2oth of June, 1729, the original cauſe was heard; 
when the Court decreed, that it ſhould be referred to the 
Chief Remembrancer, or his Deputy, to ſtate and ſettle, an 
account of what was due to the appellant of the 7501. prin- 
cipal money, mentioned in the aſſignment to him from the 
defendant Sir Matthew Deane, and for the intereſt thereof, from 
the time of the ſaid aſſignment, at the rate of 101. per cent. 
per ann. and coſts ; and the reſpondent Odell was to have credit 
out of the intereſt of the ſaid mortgage money, for the 2000. 
bond in the pleadings mentioned, and was to be charged with 
the ſaid bond, and ſuch intereſt as was therein mentioned; 
and if no intereſt was mentioned therein, then with legal inte- 


further ordered, that the reſpondent Odell ſhould, within 6x 
months after the report ſhould be made and confirmed, pa) 
to the appellant what ſhould appear, by ſuch report, to be due 
to him, or that the ſaid bill ſhould be diſmiſſed. 


On the 12th of March, 1730, the Deputy Remembrancer 
made his report; whereby he certified, that there was due to 
the appellant, on the foot of the ſaid mortgage, and the aſſign- 


ment thereof, dated the 1ſt of May, 1714, the ſum of LE 
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187. 44. And there being no objections or exceptions taken : 

to this report, the ſame was, on the 6th of July, 1731, abſo- 3 
jutely confirmed. And on the 13th of the ſame month, the 
cauſe came on to be further heard on the matter of the ſaid 
report; when it was decreed, that upon the reſpondent's paying 
to the appellant the ſaid ſum of 18837. 18s. 44. ſo reported 
due, with intereſt for the ſame from the ſaid 6th of Faly, 1731, 
being the time of confirming the report, as alſo his coſts of 
the faid ſuit; the appellant ſhould reconvey to the reſpondent 
the ſaid mortgaged premiſſes, freed from all incumbrances, and 
ſhould alſo deliver up to him all bonds and ſecurities entered 
into for the ſaid debt} or any part thereof; and in caſe any 
judgment or judgments were entered up on the ſaid bonds, or 
any of them, that the appellant ſhould acknowledge ſatisfaction 
on the record of ſuch judgment, at the reſpondent's expence. 


The reſpondent neglecting, to pay the money ſo reported due, 
or any intereſt for the ſame ; the appellant, in order to have the 
benefit of the ſaid decree, by a ſale or abſolute forecloſure of 
the mortgaged premiſſes, filed his amended and ſupplemental 
bill againſt the reſpondents; ſtating the decrees, report and 
proceedings in the former cauſe, and that no part of the 1883 /. 
184. 4d. or any intereſt for the ſame had been paid; and that 
in regard the mortgaged premiſſes were not, by either of the 
faid decrees, directed to be ſold, the reſpondent Odell and his 
guardian had neglected to raiſe or pay the ſaid 1883/7: 18 5. 49. 
or the intereſt thereof ; and that the appellant could not, by 
the courſe of proceedings in relaxd, enforce the payment there- 
of, but by bringing ſuch his amended and ſupplemental bill for 
a ſale or forecloſure of the mortgaged lands: And in regard 
the account of what was due on the ſaid mortgage, had been 
ſtated in the former cauſe, the appeHant prayed to have the 
denefit thereof, and of all the other proceedings in that cauſe ; 
and that the account to be taken in his preſent ſait, might be 
taken on the foot of the report, or decree made in the ſaid for- 
mer ſuit. | 
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The reſpondents put in their joint anſwers to this amended 
and ſupplemental bill, and thereby admitted the ſaid report, 
decrees and proceedings; but infiſted, that the reſpondent Odell, 
apprchending that he was much aggrieved by the ſaid decrees 
ar | and 
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— — and report, choſe to have his bill, upon which” Ane fad” 15 


1742. 


ä 


were made, diſmiſſed, rather than ſubmit theret5' * and th 
admitted, that no part of the money, ſo reported to de the, 10 
been paid to the appellant. „ mn 


ad 


The appellant replied to this ENS 44 the; bee 
joined, but no witneſſes were examined on either ſide 2 And 


LEES. 


" = cauſe came on to be heard on the pleadings, and on the 


D. Ryder. 
C. Clarke. 


proofs taken in the former cauſe, in which Odell was plaintiff, 


on the 6th of December, and 27th of February, 1737, and on 
the 2oth of February, 1738, when the Court declared they 
were of opinion, that the defendant Odell, the minor, was not 
to be concluded by the account taken in the ſaid formet cauſe, 
but that the plaintiff was entitled to an account, as between 
mortgagor and mortgagee ; and therefore decteed, that it ſhould 
be referred to the Chief Remembrancer, or bis Deputy; to 
audit and ſtate an account between the plaintiff and defendant, 
on the foot of the mortgage and ſecurities in the pleadings 
mentioned, in which account both parties wete to have all juſt 
allowances ; and if any thing ſhould appear, difficult to the 
Remembrancer, in ſtating of the ſaid accounts, he was deſited 


to report the ſame ſpecially ; when ſuch order ſhould by made 
as ſhould be juſt. . 
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From this. decree the appellant appealed ; inſiſting, , that 
the reſpondent Odell ought to be concluded by the account 
taken in the former cauſe, on a bill originally brought by his 
father, revived and carried on by himſelf, confirmed by ſub- 
ſequent orders of the Court, and both the decrees ſigned and 
inrolled ; and that he ought not now to be permitted to waive or 
vary the ſame, eſpecially when neither fraud or error in the ac- 
count was even ſuggeſted. That the Court ought to have directed 


an account to be taken of what was due to the appellant, in 


reſpect of the ſaid ſum of 18831. 18s. 4d. reported due to 


him, together with intereſt for the ſame from the 6th of July, 


1731, When that report was confirmed; and in caſe of the 
reſpondent Odell's not paying the ſame by a time to have been 
limited, the Court ought to have decreed him to ſtand abſo- 
lutely forecloſed ; or at leaſt to have decreed a {ale of the mort- 
gaged premiſſes, or ſo much thereof as ſhould be neceflary for 
raiſing and diſcharging what remained due to the appellant for 

| | principil 
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principal and intereſt on his mortgage, and for his coſts of this 
and the former ſuits. As to the objection, that the reſpondent 
Odell was an infant, at the time of pronouncing the two former 
decrees, and of making the report, and that therefore he is not 
bound or concluded by them ; it was anſwered, that the account 
and report in queſtion, having been taken and made in a cauſe, 
wherein the reſpondent Odell was plaintiff, nothing is more 
certain or eſtabliſhed, than that he, tho' then a minor, is bound 
and concluded thereby ; and more eſpecially in a caſe, where he 
has not attempted to ſhew any fraud or error to his prejudice. 
Beſides, by not having paid the money reported due, within 
fix months after confirming the report, he thereby, in ſtrictneſs, 
waived and forfeited all benefit of the equity of redemption. 


On the other ſide it was argued, that by the terms of the 
decree, the reſpondent was at liberty, if he thought fit, to 
ſuffer his bill to be diſmiſſed with coſts; and that ſuch diſ- 
miſſion did not entitle the appellant to an abſolute decree for a 
forecloſure or ſale, but the equity of redemption was ſtill kept 
open by the appellant's own bill, upon which he was entitled 
to the common alternative decree, either that the reſpondent 
ſhould redeem, or ſtand abſolutely forecloſed. That as the 
reſpondent was entitled to a redemption, ſo by the ordinary 
juſtice of the Court, he was entitled to it on payment only of 
what was really due; nor ought he (being ſtill an infant) to 
be precluded from this right, by the proceedings on a bill 
originally indeed filed by his father, but revived, carried on 
and diſmiſſed during his infancy, and whilſt he was utterly 
incapable of taking care of his own intereſt. That as theſe 
proceedings were now out of Court by the diſmiſſion of the bill, 
ſo they ought never to be introduced, and much leſs made the 
ground of a decree in the preſent cauſe; for .if the infant was 
to be concluded by the account already taken, and to pay the 
balance, with intereſt, from the date of the report, or be fore- 
cloſed; he would then be for ever prevented from diſputing 
any errors, omiſſions or overcharges in the account, and muſt 
either loſe his eſtate, or ſubmit to pay the balance of an ac- 


count, compounded partly of principal, but chiefly of intereſt, 


and worked up to a much greater ſum than was really due, 
carrying intereſt from the date of the report, which was an 
Vo I. IV. 5 2 | hardſhip 
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general, whoſe eſtates were under mortgage; for if they were 


for a redemption, or to be bound by an account taken during 


gatories, and produce all deeds and writings, books and papers 
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hardſhip and injuſtice that a Court of Equity would never 
inflict upon an infant. That if the appellant ſhould prevail in 
this attempt, it would be a dangerous precedent to infants in 


to be forecloſed of their eſtate, by the diſmiſſion of a bill brought | 


their minority, they would be in danger of being ruined by 
the injuſtice, neglect or miſconduct of their guardians ; whereas 
on the other hand, the appellant could never ſuffer the le 
injury from the decree, as it now ſtood ; for he muſt neceſſarily l 
be paid what is really due for principal, intereſt and — 
which is all that in conſcience he ought to demand, er the 
Court in juſtice ought to allow him. And therefore it, was 
hoped,, that the decree would be . and we appeal dif. 
miſſed with coſts. 


011.07 
Bur after hearing counſel on this appeal, it was ORDERED 


and ADJUDGED, that the decree therein complained of, ſhould 
be reverſed: And it was further oRDERED, that the account 
taken under the decree of the 2oth-of June, 1729, ſhould ſtand, 
with liberty for the reſpondent Odell to ſurcharge or falſify the 
ſame; and that in caſe any ſurcharge or falfification .ſhou Id be 
made to appear, the Remembrancer of the Court of Exchequer 
ſhould deduct ſo much as ought to be deducted, on account, of 
ſuch ſurcharge or falſification : And that the ſaid Remembrar- 


901. 


cer ſhould carry on the account of the ſubſequent intercll, at 
the rate of 6/, per cent. per ann. from the time of the confir- 
mation of the report of the 12th of March, 1730, for the ſum 
thereby reported due to the appellant, after ſuch deductions 
made thereout as aforeſaid; and that in taking the ſaid account, 
the ſaid Remembrancer ſhould make to all parties all juſt allow- 


ances; and that all parties ſhould be examined upon interro- 


of account relating to the premiſſes in queſtion, as the Remem- 
brancer ſhould direct; and that the conſideration of the colts 
of this ſuit, and of all ah pe directions, ſhould be reſerved 
until after the ſaid Remembrancer ſhould have made his report; 
and if any thing ſhould appear difficult to him, he was to report 
the ſame ſpecially to the Court; and after making the ſaid 
report, ſuch further order ſhould be made as ſhould be Juſt, 


Richard 
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my WY Eſq; Plaintiff | 
Our, dere. Lord the 12 Error. 
Eing, * e as {Defendant | 


d Is . 11190 | 


1ſt December, 1742. 
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* rates Wha 1740, an information, in nature of a 90 
warranto, was granted by the Court of King's Bench againſt 
Richard Tucker, of the borough and town of Weymouth and 
Melcombe Regis in the county of Dorſet, Eſq; to ſhew by what 


authority A8 claimed to be W og of the laid borough 1 
town. 


To this information Tucker ba that King James I. by 
his letters patent, bearing date the 1ſt day of July in the 14th 


year of his reign, granted that the Mayor, Aldermen, Bailiffs, 


Burgeſſes and Commonalty of the borough and town of Wey- 
mouth and Melcombe Regis in the county of Dorſet, ſhould be a 
body. politic and corporate, by the name of Mayor, Aldermen, 


Bailiffs, Burgeſſes and Commonalty of the borough and town of 


Weymouth and Melcombe Regis in the county of Dorſet: And 
that from thenceforth, for ever, there ſhould be within the 
borough and town aforeſaid; one of the burgeſſes or inhabitants 
of the ſame town, who ſhould be, and ſhould be called Mayor ; 
and alſo that there ſhould be divers men of the borough and 
town aforeſaid, - who ſhould be Aldermen ; and in the like 
manner, there ſhould be two other. men of the borough and 
town aforeſaid, who ſhould be called Bailiffs, and that there 
ſhould be twenty-four other men, who ſhould be capital and 
principal Burgeſſes of the ſaid borough and town: And the 
laid King, by his faid charter, appointed a Mayor, eleven Al- 
dermen, two Bailiffs and twenty-four capital and principal 


Burgeſſes, naming them particularly. The charter further 


granted to the Mayor, Aldermen, Bailiffs, Burgeſſes and Com- 
monalty of the ſaid borough and town, and their ſucceſſors, 
that the Mayor and Aldermen for the time being, or the major 


part of them, being aſſembled in the Guildhall, or in ſome 


other convenient place within the ſaid borough and town, ſhould, 


On 


- Burgefſes and inhabitants of the borough and town aforeſaid 
for the time being, on the ſame day there aſſembled for that 
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on the feaſt of St. Matthew the Apoſtle yearly, chooſe and 
name four of the Burgeſſes or inhabitants of the borough and 
town aforeſaid, out of which four, ſo to be named and choſen, 
the Mayor, Aldermen, Bailiffs, principal Burgeſſes and other 


purpoſe, ſhould, by the majority of voices of them ſo aſſembled, 
ele& one to be Mayor of the ſaid borough and town ; and that 
he, after ſuch election, ſhould, before he ſhould be admitted to 
exerciſe that office, take an oath before the laſt Mayor, his 
predeceſſor, or the Recorder, in the preſence of ſo many of the 
Aldermen, Bailiffs and principal Burgeſſes, as would be preſent, 
for the due execution of his office; and that after ſuch oath ſo 
taken, he ſhould execute that office for one whole year, and 
from thence until another ſhould be duly elected, and ſworn 
according to the directions of the ſaid charter. The ple 
then ſtated, that thoſe letters patent were accepted by the 
Mayor, Aldermen, Bailiffs, Burgeſſes and Commonalty of the 
ſaid borough and town : And that on the feaſt of St. Matthew, 
1740, the then Mayor and Aldermen of the ſaid borough and 
town met together at the Guildhall, in order to name. four of 
the Burgeſſes or inhabitants of the ſaid borough and town, out 
of which the then Mayor, Aldermen, Bailiffs, principal Bur- 
geſſes, and other Burgeſſes and inhabitants (being on the ſame 
day there alſo met for that purpoſe) might, by the majority of 
voices of thoſe ſo met, elect one of them to be Mayor; and 
that the major part of them, the ſaid then Mayor and Aldermen 
being then and there met as aforeſaid, for the purpoſe aforeſaid, 
did then and there name John Tucker, Eſq; the ſaid Richard 
Tucker, fohn Friend and fohn Carſewell, then being four of 
the inhabitants of the borough and town aforeſaid, in order 
that out of them ſo named, the then Mayor, Aldermen, Bailitis, 
principal Burgeſſes and other Burgeſſes and inhabitants (being 
alſo on the ſame day there met for the purpoſe aforeſaid) might 
ele& one to be Mayor. And that at an aſſembly of the then 
Mayor, Aldermen, Bailiffs, principal Burgeſſes, and other Bur- 
geſſes and inhabitants of the ſaid borough and town, held on the 
ſame day at the Guildhall (they being met together for that pur- 
poſe) they the ſaid John Tucker, Richard Tucker, Jobn F riend 
and John Carſewell, were then and there duly declared to the 
faid then Mayor, Aldermen, Bailiffs, principal Burgeſles, 0 

other 
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other Burgeſſes and inhabitants of the (aid borough and town fo 
aſſembled as aforeſaid, in order that out of them ſo named, the 
faid then Mayor, Aldermen, Bailiffs, principal Burgefſes and 
other Burgeſſes and inhabitants, might, by the majority of 
voices of them ſo met, elect one to be Mayor; and that at the 


ſaid aſſembly, he the ſaid Richard Tucker was then and there 


elected to be Mayor of the faid borough and town, by the 
majority of voices of them ſo aſſembled.; and that after ſuch 
election, and before he was admitted to exerciſe the ſaid office, 
to wit, on the 6th day of October, in the year aforeſaid, he took 
his oath for the due execution thereof, before Richard Fordan 
the then laſt Mayor, his predeceſſor, in the preſence of as many 
of the Aldermen, Bailiffs and principal Burgeſſes, as would be 
preſent ; and by virtue thereof, on the ſaid 6th day of October, 
was admitted into the ſaid office of Mayor, and took upon him- 
ſelf the execution thereof; and by that warrant he bene to 
be Mayor. Wa 


To this = th the Coroner and Attorney replied, 88 


admitted the letters patent mentioned in the plea; and then 


ſet forth, that the ſaid King James, by his letters patent, will- 
ed, that the Mayor, Aldermen, Bailiffs and principal Burgeſſes 
of the ſaid borough and town for the time being, or the major 
part of them, ſhould, on St. Matthew's day yearly, elect two 
of the Burgeſſes or inhabitants of the ſaid borough and town to 
be Bailiffs, who ſhould take the oaths of office, and ſhould 
exerciſe thoſe offices for one whole year; and from thence until 
two others ſhould be duly elected thereto, according to the 
directions of the ſaid charter. And that if the Mayor ſhould 
die or be removed from his office within the year, the Alder- 
men, Bailiffs, principal Burgeſſes and other Burgeſſes and 
inhabitants for the time being, or the major part of them, 
ſhould elect another of the Burgeſſes or inhabitants to be 
Mayor, who ſhould exerciſe the office for the reſidue of the year, 
and until another ſhould be duly elected thereto, according to 
the directions of the ſaid charter, having firſt taken an oath for 
the due execution of his office. That if any of the Aldermen 
ſhould die, or be removed or depart from that office, and at the 
time of the death, amotion or departure of ſuch Alderman, 
there ſhould not be eight Aldermen ſurviving, that the Mayor 
and ſurviving. Aldermen, as alſo the Bailiffs and principal Bur- 
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| ing firſt taken an oath faithfully to execute the ſaid office, 


the ſaid letters patent, the uſage had been within the ſald 
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elect ſo many as ſhould be wanting of that number, out of the 
Burgeſſes or inhabitants, to be an Alderman or Aldermen of the 
ſaid borough and town; and that he and they ſo elected, hay. 


ſhould exereiſe the ſame during his or their natural life or lives, 
unleſs in the mean time removed, according to the directions 
of the ſaid letters patent. And the ſaid King further will. 
ed, that every perſori: who, at any time thereafter, ſhould exer. 
ciſe the ſaid office of Mayor, if not amoved for miſbehaviour, 
ſhould, immediately after the expiration of the ſame; become 
an Alderman, to continue in the ſame for life, if he ſhould 
ſo long behave himſelf well in the ſame. That if the Bai- 
liffs, or either of them, ſhould die or be removed from that 
office within the year, the Mayor, Aldermen, Bailiffs and prin- 
cipal Burgeſſes, and other Burgeſſes and inhabitants of the ſaid 
borough and town for the time being, or the major patt of 
them, ſhould elect one other or two others out of the Burgeſſes 
or inhabitants to be Bailiff or Bailiffs.— That if any or tither 
of the twenty four capital or principal Burgeſſes ſhould dir, 
be removed or depart from that office, that the Mayor, Alder- 
men, Bailiffs, and *the reſt of the principal Burgeſſes for the 
time being, or the major part of them, ſhould elect one ot 
more others out of the Burgeſſes or inhabitants of the fill 
borough and town; into the place or places of ſuch” principal 
Burgeſs or Burgeſſes foHappening' bo dic or to be removed. . 
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borough and town, that upon the day appointed for the election 
of Mayor, in caſe the number of Aldermen then in being was, 


at that time leſs than eight, the then Mayor and ſurviving 8 
Aldermen, as alſo the then Bailiffs and capital and principal 
Burgeſſes, or the major part of them, being met together i in the I 
Guildhall for that purpoſe, always proceeded to elect ſo many R 
as were: then wanting of that number, out of the Burgefles ot : 
inhabitants of the ſaid borough and town, to be an Alderman 

or. Aldermen, before the ſaid then Mayor, Aldermen; B Bailiffs, Wl © 
principal Burgeſſes and other Burgeſſes and inhabitants, pro- f 
ceeded to the election of a Mayor for the year then next enſu- 

ing, —— That on St. Metthew's day, 1740, being the day on : 


which 
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which the ſaiil Richard Tucker was ſuppoſed, by his plea; to 
to have been ſo nominated, elected and preferred to be Mayor, 
8 aforeſaid; the number of Aldermen then ſurviving and 


remaining, excluſive of the ſaid Richard Jordan, who then 
pretended to act as Mayor, was leſs than eight (that is to ſay) 
Jobn Car ſecvell, Sahm Friend, Fabn Tucler, Richard: Tucker and 
Edward Tiga; and that the faid Richard Fordan and the ſaid 
Aldermen, upon St. Matthew's: day aforeſaid, did not proceed: 
to elect ſo many, as Was then wanting of the! ſaid number of 
eight Aldermen, out of the Burgeſſes or inhabitants of the ſaid 
borough and town. — The replication then admitted, that the 
defendant Rik bard 'iTuckery and alſo the ſaid John Tucker, John 
Friend and John Carſewell, were all of them inbabitants of the 
borough and town aforeſaid, at the time when they were ſup- 
poſed, by the faid plea, to have been nominated as aforeſaid; 


jet it alledged, that they and every one of them were bse 
that der Alder men of the" faid borough and town. 71 0 
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thereupon an iſſue was joined. kl That. ju major pry oh 


the purpoſe in the plea mentioned; and thereupon, a ſecond iſſue 


Jobn Friend and John Carſewell, were not declared to the 
Mayor, Aldermen, Bailiffs, principal Burgeſſes, and other Bur- 


the purpoſe in the ſaid plea mentioned; and thereupon a third 
iſſue was joined. — IV. That the ſaid Richard Tucker was not 


had by his plea alledged; and thereupon a fourth iſſue was 
joined. — V. That the {aid Richard Tucker. did not take his 
corporal oath for the due execution. of the ſaid office, 'as he by 
his ſaid plea alledged ; and thereupon a fifth iſſue was joined. 
VI. That Richard Jordan was not Mayor of the ſaid; borough 
and town, as the ſaid Richard Tucker by his plea alledged; and 
thereupon 2 ſixth iſſue was joined. — VII. That he, the faid; 
Richard Tucker, was not admitted into the ſaid office; of Mayor, 
as he had by, his ſaid plea Alledged's 3..and, thereupon a ſeventh 


iſue was joined. 
1 5 To 


Mayor and Aldermen did not chooſe, and name the ſaid John 
Tucker, Richard, Tucker, Fobn Friend and Jabu, Carſewoll, for 
was joined, — III. That the ſaid Jahn Jucter, Richard Tucker, 


geſſes and inhabitants of the borough and town aforeſaid, for 


elected to be Mayor of the borough and town aforeſaid, as he 
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To this replication Tucker rejoined, and thereby denied the 
cuſtom of filling up the number of Aldermen before the election 
of Mayor, as ſet out in the replication; and inſiſted, that on 
the ſaid feaſt of St. Matthew the Apoſtle, being the day ap- 


pointed by the ſaid letters patent, for the election of à Mayor; 


and at the time of the nomination and election of the (aid 
Richard Tucker to be Mayor, there were eight Aldermen' then 
ſurviving and remaining; and thereupon the eighth iſſue was 
joined. | | 10 | 

By this rejoinder it was admitted, that the ſaid Richard-Tucker, 
Fobn Tucker, fohn Friend and John Gar/ewell, were Aldermen, 
as alledged in the replication ; and likewiſe, that the King did, 


by his ſaid letters patent, further grant to the Mayor, ' Alder. 


men, Bailiffs, Burgeſſes and Commonalty of the ſaid borough 
and town, in manner as ſet out in the ſaid replication. ; but the 
faid Richard Tucker alledged, that the ſaid King did by his fad 
letters patent, further will and grant, that the Mayor, Alder- 
men, Bailiffs and principal or capital Burgeſſes of the borough 
and town aforeſaid, for the time being, or the major part of 
them (of whom the Mayor to be one) upon public ſummon 
to be made by the Mayor, ſhould aſſemble in the Guildhall, to 


make bye-laws for | the good rule and government of the ſaid 


borough arfd town, and of all Officers and Miniſters whatſoever 
within the ſame: And that after the making and acceptance of 
the ſaid letters patent, viz. on the 1ſt day of September, in the 
14th year of the reign of the faid King James I. the then 
Mayor, Aldermen, Bailiffs and principal -or capital Burgeſſes 
upon public ſummons by the Mayor, aſſembled together and 


there made a certain ordinance in writing, called a bye-lan, 


(although the ſame was not now extant in writing) that fron 
thenceforth for ever, the Mayor and Aldermen of the faid 
borough and town for the time being, or the major part of 
them, from time to time, in all futurè times, being met toge- 
ther and aſſembled in the Guildhall of the ſaid borough ard 
town,. or in any other convenient place within the ſaid borough 
and town, for the. nomination of a Mayor of the {aid boroug" 
and town, might and ſhould be at liberty whenever and as often 
as it ſhould ſeem meet and convenient to them, to chooſe and 
name four of the Burgeſſes or inhabitants of the ſaid boroug" 


and town who ſhould be then all of them Aldermen of the 4 
„pos 


= 
=» 3, 2X ov  e- 


Caſes in Parliament, 


borough and town, or whereof any one or more ſhould be then 
Alderman or Aldermen of the ſame borough and town, and the 
other or reſt of them not Alderman or Aldermen of the ſaid bo- 
rough and town, in order that out of the ſaid four ſo to be named 
and choſen, the Mayor, Aldermen, Bailiffs, principal Burgeſſes, 
and other Burgeſſes and inhabitants of the borough and town 


aforeſaid, for the time being, (being alſo there on the ſame day 


met together and afſembled for that purpoſe) might by the 
majority of voices of them ſo met together, ele& and prefer 
one to be Mayor of the borough and town aforeſaid ; and that 
the faid Mayor, Aldermen, Bailiffs, principal Burgeftes, and 


other Burgeſſes and inhabitants of the ſaid borough and town 


for the time being, ſhould ele& and prefer one of thoſe four fo 
to be named, to be Mayor of the ſaid borough and town for 
the year then next enſuing. Which ſaid bye-law the then 
Mayor, Aldermen, Bailiffs, principal or capital Burgeſſes, and 
other Burgeſſes and inhabitants of the ſaid borough and town, 
on the ſaid iſt day of September, in the 14th year of the ſaid 
King James I. accepted and affented thereunto, and had ever 
ſince conformed themſelves thereto. And then ſet forth an 
uſage agreeable to the ſaid bye-law. 


To this bye-law the ſaid Coroner and Attorney demurred. — 
And the ſaid Richard Tucker joined in demurrer. 


The ſeveral iſſues above joined, were tried at the Aſſizes 
holden at Dorcheſter, on the 12th of March, 1740; when a 
verdict was found for Tucker upon every one of them, 


The demurrer was argued in Eaſter term, 1741; when the 
Court were unanimouſly of opinion, that the bye-law ſet up by 
Tucker, was not a good bye-law ; and that he being an Alder- 
man of the ſaid borough and town at the time of his election 
to be Mayor, was by the charter incapable of being choſen 
Mayor, and therefore judgment of ouſter was given againſt him. 


To reverſe this judgment, the preſent writ of error was 
brought; and on behalf of the plaintiff in error, it was ar- 
gued, that an Alderman is as much a Burgeſs or inhabitant, as 
any other Burgeſs or inhabitant whatſoever ; that his being 
choſen into the office of Alderman, does not make him ceaſe to 
be a Burgeſs or inhabitant ; and if he be a Burgeſs or inhabit- 
„ , A 6 B ant, 


N. Gundry. 
W. Murray. 
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' ant, he is qualified by the words of the charter to be eleded 
CER Mayor. That if the words and, ;Jetter, of the charter allowed 
this conſtruction, the ſenſe and, ſpirit of the charter plainly 
; required it; for there, was nothing more evident, than that the 
charter (being as it were a key to. itſelf) conſidered Aldermen, o 
capital Burgeſſes, as not ceaſing to be Burgeſſes or inhabitants, 
but as continuing capable of any office which any inhabitant 
might enjoy. That Henry Mitchell, and Robert Fry were ap- 
pointed the firſt two Bailiffs under the charter, notwithſtanding 
they were alſo amongſt the fourrand- twenty firſt named capital 
Burgeſſes in the charter: And the clauſe relating to the election 
of Bailiffs, was in the ſame words as that relating to the Mayor, 
viz. that the Bailiffs were to be choſen out of the Burgeſſes or 
inhabitants; which as ſtrongly excluded a capital Burgeſs from 
the office of Bailiff, as — clauſe relating to the election 
of a Mayor, excluded an Alderman or capital Burgeſs from the 
office of Mayor. That it was ſcarcely poſſible to conceive, that 
the Crown, after having by the charter ſelected out and named 
thirty-eight of the principal Burgeſſes or inhabitants of the 
town, vig. one for Mayor, two for Bailiffs, eleven for Alder- 
men, and twenty-four for capital Burgeſſes, ſhould thereby 
intend to make thoſe principal inhabitants incapable forever 
after of bearing the office of Mayor, or of Juſtice of the peace: 
For the unavoidable conſequence would be, that in ſo ſmall : 
town as Weymouth, after thirty-eight were made incapable, the 
office of the greateſt truſt and power, and of 'moſt conſe- 
quence to the public in general, as well as to the town in par- 
ticular, muſt devolve upon the meaneſt of the inhabitants: 
It being undeniable, that if by the charter an Alderman was 
incapable of being choſen Mayor, a capital Burgeſs was allo 
incapable of being elected either Mayor or Alderman ; and allo, 
that neither an Alderman or capital Burgeſs was capable of being 
elected a Bailiff. That the charter appointed but eleven Alder- Wil 
men, as*a number thought ſufficient for the government of this Wi | 
town; and directed that every Mayor, after he had executed that | 


office, ſhould be an Alderman for life: If therefore, the chart*! 
was to be ſo conſtrued, as neceſſarily to enforce the annual elec- 
tion of a Mayor to be out of the inhabitants and not the Alder- q 
men, there might have been within 50 years after the charter, 
and might very. probably now have been, fifty Aldermen within t 
this little town: The charter alſo gave no power to elect an Wil {! 
Alderman 
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new Aldermen muſt of neceſſity be introduced annually into the 
corporation, by chooſing an inhabitant, not before an Alderman, 
into the office. of Mayor, it could not be preſumed that this 
power” of electing an Alderman ſhould ever take place. That 
the election of Mr. Tucker was conformable to the conſtant and 
uninterrupted uſage ever ſince the charter, a period of more than 
125 years; a uſage fully proved upon the trial of the cauſe, 
when all the eight ' iſſues were found for Mr. Tucker, that he 
was duly nominated, elected and ſworn into his office of Mayor; 

and a uſage confeſſed alſo by the demurrer, which admitted the 
bye-law; tho' not extant in writing. Laſtly, that it would be 
of very dangerous conſequence to corporations in general, as 
well as to this in particular, if their charters were to be ex- 
plained by nice and critical conſtructions upon words, contrary 
to the ſenſe in which ſuch words had been underſtood for cen- 
turies, and to the interpretation of them by conſtant uſage from 
the time 'of EY the charters. 


N 


In nden of the judgment it was contended, that it appear- J. Strange. 
ed clearly by the charter in queſtion, e Burgeſſes or inhabitants R. Lloyd. 


were in all elections diſtinguiſhed from every other branch of 
the body, and were as much a ſeparate. part of it as the Mayor, 
tne Aldermen, the Bailiffs, or the principal Burgeſſes. That 
by this charter, the four to be - nominated, out -of whom the 
Mayor was to be choſen, wer to be ſo nominated, not out of 
the Aldermen, or Bailiffs, or principal Burgeſſes, but out of he 
Bur geſſes or inhabitants. That Tucker in his pleadings inſiſted 
at firſt, that by the charter, the four out of Whom the Mayor 
was to be choſen, could be nominated out of any part of the 
body, ſo as they were Burgeſſes or inhabitants 3 but by his re- 
joinder, he. reſted, his defence upon a bye-law ſuppoſed, to be 
made by the Mayor, Aldermen,  Bailiffs, and principal or ca- 
pital Burgeſſes, whereby the Aldermen or Bailiffs were capa- 
citated to be put in nomination for Mayor: But ſurely, this 
bye-law, if any ſuch exiſted, was void in law; for though the 
Mayor, Aldermen; Bailiffs, Cc. might by mutual conſent, 

and to avoid popular elections and the confuſion ar iſing from 
them, abridge any particular election to a ſmaller number than 
the charter gave the power to; yet they could not transfer 
lach franchiſe from that part of the body in whom it was 
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veſted by the Crown, to another part who by the charter 
had nothing to do with it, That Tucker, by relying on this 
bye-law, had departed from his firſt defence which he was 
not by law entitled to do; and therefore, if there was no other 
reaſon, the judgment of the Court of King's Bench ought to 
be affirmed. | 


AFTER hearing counſel on this writ of error, it was moved 
to reverſe the judgment; which occaſioning a debate, the fol- 
lowing queſtion was agreed to be put to the Judges; vj: 
« Whether an Alderman of the borough of Weymouth is 1 
« Burgeſs of the ſaid borough; and is capable of being put in 
„ nomination, in order to be Mayor of the faid borough, by 
« virtue of the charter of the 14th year of King James I.“ 
And the Judges preſent being directed to deliver their opinions, 
with their reaſons, ſeriatim, upon this queſtion ; they were all 
heard accordingly, and declared their opinion to be, That an 
« Alderman was a Burgeſs, but not to be conſidered as capable 
« of being put in nomination to be Mayor.” —— The Judges 
were then directed to deliver their opinions upon this queſtion, 
viz. ** Whether the rejoinder is a departure from the plea in 
„ bar; and what is the conſequence thereof in point of law, 
e upon this record?” And they having conferred together, the 
Lord Chief Juſtice of the Common Pleas acquainted the Houſe, 
That they were unanimouſly of opinion, that this is no de- 
* parture in pleading, and cannot be at all material in the 
* preſent caſe.” Then after further debate, the queſtion was 
put, Whether the judgment ſhould be reverſed? And it was re- 
ſolved in the negative. Whereupon it was oRDERED and Ab- 
JUDGED, that the judgment ſhould be affirmed ; and the record 
remitted*. 


1 


1 1 


It appears from a memorandum on this caſe, that the Judges preſent were, 
Willes, C. J. Denniſon, Burnet, Abney, Reynolds and Carter: And that the Houſe 
divided upon the queſtion of reverſal, Contents 14, Not contents 21. 
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Iſabella Le Meve, Spinſter, Edward Le] 


Meve, Eſq; Peter Le Neve, Gent. | 

and Matthew Graves, Gent. and | 

Ann his Wife ; which ſaid 1/abella, ( Appellants. 
Peter and Ann, were the Coheirs of | 
Oliver Le Neve, and of his er 

Peter Le IVeve, Eſq; deceaſed, J 


Jobn Morris, an Infant, Great Grand- 
ſon and Heir of John Morris, Eſq; | 
deceaſed, and John Monck and Ann Reſpondents. 

Morris, Widow, Executors of John 
Morris the ſaid Infant's Father, 


16th April, 1744. 


0* IV ER Neve of Great Witchingham in the county of Nor- 


folk, Eſq; having no child or near relation, and being ſeiſed 
in fee of divers meſſuages and lands in the county of Norfo/k, 
and in London and Southwark, of the yearly value of 1500/7. 
conveyed and limited the ſame by leaſe and releaſe, of the 7th 
and 8th of February, 1674, to the uſe of himſelf for life; 
remainder as to part, to his wife for life; and as for the reſidue 
and the part limited to his wife for life, after her deceaſe, to 
Oliver Neve (by the name of Le Neve) ſecond ſon of Francis 
Neve, for 99 years, if he ſo long lived; remainder to truſtees 
to ſupport contingent remainders ; remainder. to his firſt and 
other ſons in tail male ; remainder in like manner to Peter Neve 
(by the name of Le Neve) eldeſt ſon of the ſaid Francis, for 


99 years, if he ſo long lived; with remainder to truſtees to 


ſupport contingent remainders; remainder to his firſt and other 
ſons in tail male; remainder to Francis Neve, ſon of Henry 
Neve, and his firſt and other ſons in tail male; remainder to his 
own right heirs. With a power reſerved to the teſtator, by 


his will, to deviſe the premiſſes limited to his wife after her 


deceaſe, and alſo the reſidue for any term of years for payment 
of his debts, and ſuch other purpoſes as he ſhould declare : 
And a power of revocation. Two parts of this ſettlement 
were executed, 
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— The ſaid Oliver Neve by his will, dated the gth of February, 
164. deviſed to John Norris of Witton in the county of Norfolk, 
Eſq; the infant reſpondent's great grandfather, and with whom 
the teſtator had been long and intimately acquainted, all his 
lands not ſettled upon his wife, and thoſe that were ſettled, after 
her deceaſe, for ten years, to be computed from his death, in 
truſt to pay his debts, funeral charges and legacies ; and after 
diſcharge of the ſaid truſts, the overplus, if any, to be paid to 
the ſaid Oliver Le Neve if then living; or if he ſhould be dead, 
then to the ſaid Peter Le Neue; or if he ſhould be dead, then to 
the ſaid Francis Neve, his executors or adminiſtrators : He gaye 
to his couſin Amy, wife of the ſaid John Norris, 100l.; to 
Thomas Norris his Godſon, 100/. ; and to the ſaid John Norris, 
all his goods, chattels and perſonal eſtate not before bequeathed; 
and made him executor, and gave him 3oo/. for his trouble. 
The teſtator left his ſaid will and one part of the ſettlement, in 
the hands of Mr. Norris, who was his counſel and drew the 
| fame according to his directions. | 


By a codicil, dated the 17th of Fanuary, 1678, reciting his 
will and revoking ſome legacies ; the teſtator willed, that all his 
lands purchaſed ſince his will, ſhould go to and for. the fame 
uſes and eſtates as were limited by his will, of his lands in Me- 
folk not in jointure to his wife. 


In a few days afterwards the teſtator died; and the ſaid Jobn 
Norris proved his will, and entered upon the eſtates deviſed to 
him for the truſt term of 10 years as aforeſaid. 


In Auguſt, 1679, Norris agreed with John Neve of London, 
blackſmith, the heir of the teſtator, for the purchaſe of the 
reverſion in fee, after all the intermediate eſtates, for 3o/. ; and 
by indentures of leaſe and releaſe, dated the 1ſt and 2d of Au- 
guſt, 1679, the ſaid John Neve : conveyed the ſame to him ; 
accordingly. 


But previous to this tranſaction, and in order to keep the 
family ignorant of this John Neve and his relationſhip to the 
teſtator, Norris wrote a letter to Francis, the father of Oliver 
Neve the infant deviſee, Declaring a great concern for the 


« ſafety of the will, and that he would not truſt the ſame my 
Fo 6 his 
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« his hands till he came to London, which he intended ſoon to 
« do for the proving it in Chancery, and that he ſhould be 
« aſſiſtful to do therein for its beſt ſecurity, to all intents ; 
d and aſſured the ſaid Francis, he ſhould to his beſt judgment 
« endeavour to have the intent of his teſtator performed for all 
« jits purpoſes ſo far as laid in him; the truſt thereof being 


« care and ſkill therein, which he declared he was not a little 
« ſolicitous to effect to his utmoſt, and in which he was ready 
« to comply with the beſt advice he could take, to ſecure the 
« ends the teſtator deſigned by his will.” 


In October, 1679, a bill in Chancery was exhibited by Oliver 
Le Neve, the infant, and the ſaid John Norris, againſt Elizabeth 
Neve the teſtator's widow, and the ſaid John Neve, as heir at 
law of the teſtator, ſtating the ſettlement, will and codicil ; and 
praying, that the defendants might fet forth what right they 


claimed to the eſtate, and that the witneſſes might be examined 
to preſerve their teſtimony. 


The defendant, the widow, by her anſwer, inſiſted on her 
eſtate for life, in that part which was limited to her by the 
ſettlement; one part of which, ſhe ſaid, was delivered to her 
by Norris, ſince her huſband's death. 


the right heir of Oliver Neve, deceaſed, viz. the ſurviving ſon 
of Francis Neve, who was the eldeſt ſon of John Neve, who 


was the eldeſt brother of Richard Neve, father of the ſaid 
Oliver Neve, deceaſed. 


The witneſſes to prove the deeds of ſettlement, will and 
codicil, were examined, to preſerve their teſtimony ; but no 
further proceedings were had in the cauſe, it being, in ſuch 
caſes, neither neceſſary or uſual. 


In November, 1681, Francis Neve, the father of young Oliver, 


er died; and in June, 1683, Oliver attained 21; whereupon Nor- 
be s ſettled all accounts with him, and, at his requeſt, agreed to 
of Wl #iign to him the remainder of the ten years term, of which 


but five years, were then elapſed, and to put him into poſſeſſion 
| oy of 


committed to him ſo wholly, which he ſaid obliged all his 


The other defendant John Neve, by his anſwer ſaid, he was 
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5 of the eſtate, upon his executing a releaſe of the rents and pro- 


Cafes in Parliament. 


2 fits, and of the truſts wherewith Norris ſtood charged by the 


will and ſettlement; which releaſe, they agreed, ſhould not 
prejudice 'Oliver”s right to a leaſe of certain lands at Scarning, 
and as to which,” they would abide by the judgment of the 


Court of Chancery ; and accordingly, ſuch — and releaſe 
were executed. 


Soon after this, a diſpute aroſe between Oliver Le Neve and 
Norris about other parts of the teſtator's leaſehold eſtates, 
which each of them apprehended himſelf entitled to; and 
thereupon, in Eaſter term, 1684, Oliver exhibited his bill 
in Chancery againſt Norris; praying, that he might be com- 
pelled to convey all the freehold, and aſſign all the leaſehold 
eſtates of the teſtator to him, and deliver up all the writings 
relating thereto, and be decreed to perform the truſts repoſed in 
him as to ſeveral leaſes in the bill mentioned, according to the 
will; and that the ſaid releaſe might be ſet aſide, as to the free- 


hold and leaſehold eſtates of the teſtator, not compriſed in the 
aſſignment from Norris. 


To this bill, Norris put in his anſwer ; and aid, the teſtator 


declared to him, that he intended him all his perſonal eſtate, 


not ſpecifically bequeathed; and that he conceived himſelf 
entitled to the leaſeholds, one of which being of a ſhop in 
Cornbill, the leſſor threatened to ſue him for an incroachment 


made by the teſtator ; upon which he ſurrendered the leaſe, 


and paid 501. fine for a new leaſe, which he took in his own 


name, and was not above 81. or 9/1. a year more than the rent 
to the leſſor; but ſubmitted to the judgment of the Court, and 
ſaid, he had delivered up all the reſt of the lands and the writ- 
ings concerning the ſame to the ſaid Oliver Le Neve; but took 


no notice of the conveyance made to him by Fohn Neve, the 
blackſmith. 


No further proceedings were had in this ſuit ;. the parties 
having compromiſed the matters between them: And fourteen 
years afterwards, Norris made an afſignment of ' ſome leaſe ol 
leaſes to or in truſt for Oliver. 

* 


15 lu 
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In purſuance of an agreement with Peter Le Neve, the elder 
brother of Oliver, and who was next in remainder after him, 


and the iſſue male of his body; the ſaid John Neve, the black - 


ſmith, in May, 1688, conveyed his reverſionary intereſt to the 
ſaid Peter Le Neve and his heirs, in conlideration of 10/, and 
died in Auguſt following. 


On the 1ſt of Auguft, 1701, old Norris died; having, by his 
will, deviſed the reverſion which he purchaſed of John Neve, 
the blackſmith, when the fame ſhould fall in, to his eldeſt 
ſon Jobn (the infant reſpondent's grandfather) for life; with 
remainder to his firſt and other ſons in tail male ; with remain- 
ders over. 


In December, 1708, Francis Neve, the third and laſt perſon 
in the intail under old Oliver's ſettlement, died without iſſue. 


Oliver Neve, being in poſſeſſion of the eſtates, and having but 
one ſon living, an infant of ſo infirm a ſtate of health, that 


it was apprehended he could not live to attain 21; and Oliver | 


being not likely to have any more children, and Peter having 
no child, nor likely to have any; he, in 1709, applied to the 
infant reſpondent's grandfather, who was in great want of 
money, and offered him 20001. and afterwards 30001. to de- 
liver up the conveyance from the blackſmith to his father; but 
the reverſion being deviſed to him only for his life, he could 
not diſpoſe of. it further. 


Oliver Neve's ſon, being between 20 and 21, and very infirm, 
and his father not being able to purchaſe the reverſion, they 


came up to London, in order to get a privy ſeal to enable the 


fon, notwithſtanding his minority, to ſuffer a recovery; but the 
infant reſpondent's grandfather entered a caveat at the proper 


office, which put a ſtop to it. And ſoon after their return 
into the country, the ſon died before he attained 21. 


On the 26th of November, 1711, young Oliver Neve died 
without iſſue male; and thereupon his brother Peter entered 
into poſſeſſion, and applied to Mr. Berney, who was counſel 
for the Norris's family, and deſired to ſee the conveyance of 


the reverſion from the blackſmith to old Norris; and Mr. Berney 


*ing his reaſon for defiring it, he ſaid, he had a conveyance of 
Vai. T3; | 6 D the 
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D the: reyerſion, from the: black ſmith, and pretended he wanted to 
= ſee which of the two vonvHeyances Was prior Mr. Berpey, 
not having before heard of the; conveyance to Peten, anſwered; 
if he would ſhew his deed, | the other ſhould be produced at the 


ſame time, but OY! (31105098 DAT „. Fro 2773 907 besiegt. 
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After this, dhe ſai ſaid Peter Le Veve applied, to. Mrs. Earl, 1 
friend of the Norris and told 5 he was defirous, of purchaſ- 
ing Mr. Norris's reverſion in this eſtate, and would give 50001, 
for it, which would -be of great ſeryice to him, Who was in- 
cumbered and frequently arreſted, ;. and upon hen ſaying, , ſhe 
thought it not a valuavle, conſideration, he ſaid he Would give 
more, and deſired ber fo ſpeak, to him, which ſhe did; and 
Nerrgs's 8 anſwer Was, be had not power to ſell Ut) A fey bn 


In January, 1716, „Job Norris, the infant reſpondent $ Staad. 
father died; leaving 8 fob Norris, his only ſon and heir at lay. 


1586 v7 (0 TQIDES NI 


Peter- So Neve, being a widower about 64 years old, and 
pretending ſome” claim to the "reverſion; ' made à propofal in 
1725, to marry a ſiſter of the infant reſpondent's father, then 
about 15 years old and having but a ſmall fortune; and inſi- 
nuated to Mr. Berne, chat if this was accepted, he would yield 
up his claim to the tevetſiom in feetʒ upon which a meeting/wis 
had, but the propoſed pröviſion for the! young lady bein 8 ought 
not hh anon: 5 matter broke ff. 101751 © A uit 


On beift o elf 31112 01 Di Ton 218 2: Sl 18 1 


OHober, 729, Peter Neue died without iſe; 
rg) 5 his wills, — he deviſed, all. his lands and 
hereditaments , in Nor/0/k, . Middleſex, Surry and Landon, the 
reverſion whereof he had purchaſed from John Neue, the black⸗ 
ſmith, to. the. three daughters of his late brother Oliver, and 
their heirs ; namely, the appellant T/abella. La Neve, Henrietta, 
late 1 the Jappellant Edward Le Neve, and. mother of the 
appell ant t Peter Le Neve, and Ann then wife of Dr. Rogers, and 
moth er o the appellant Aun Graves; and they, as coheireſſes 
and deviſees of Peter, got into poſſeſſion of a conſiderable part: 
of the eſtate, and got moſt of the deeds relating thereto, '/. d 


376 e 
All the limitations in the firſt tettiement being ſpeot upon 


the death of Peter Neve, without iſſue, the reverſion in fee 


became veſted in John Norris, the infant reſpondent's father ; 
MIS who, 


1Cules! Hm Parliament. 
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ho, in Aprlipoty zb, KBeingetlien an infaüt) Brought his bill XS 


in Chancety, againſt the appellants Tſabetla Ee Neve, Ba Le 
Neve and Henrhit ta; his then wife; and ss Rog SANE Han 
his! wife z praying, that theymight- fet Forth 8 let they 
claimed to the eſtate, and account for chen profits, 111 deliver up 
poſſeſſion, and all deeds and w ritings cone in me 1 me Ly 
that witneflts mi ke be e exam 1308 os at eds 
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Tn Piſier term, 153 , be eff der father (lil till an 
infant) brought ejectmentb for the lands id N#Falk, nk che 
defendants to the laſt mentigtied Pill a, pended,” nd made nog 
{lies defendants with the tenafits in po 0555 d d u pon a 


long trial by a ſpecial jury, Before the Lord Chief Tuftice Nh. 
nond, at the ez Aſſizes, 1731, and. full defence made; a 


verdict was given or the plaintiff for all the. freehold, lands, in 


DUB Cit 


that county, except Sbac lies Farm; which, by an act of Par- 
liament in 1696, was veſted in truſtees for the fame uſes as the 
lands recovered ; hut the . 8 MEA were: not * 
lite of. that matter artet 31 } to 15 lit 8 vitro 01 128 
| og 9491101 lea E 1d gal Tp bas blo 21657 2 1:300C 
edn” e entered on this verdict, the defendants 
brought a writgdoff error and after wards filed their erbſs Bill 
againſt the reſpondent's father cin w]hich they charged, that old 
Mr. Neve, the ſettlor of the Eſtate} achuainted Mr. Norr7b'whs! 
was a barriſter at law, with his mind to ſettle his eſtate u on 


the Haid Oles, baba» And Praxis Wed, d Ad their firſt and 


of ſuch iſſue; ſo as that the fame might remain in the family 
* the ſaid Oliver and Peter, ſons of Princis Le Neve, of 
London, draper,” Whom he ſuppoſed to be his right heir ; and 
that Norris declared him to be the neareſt "relation 25 Known, 
and prepared theé ſettlement and wòill according] That 
the grantor” 8 intention Was to preſerve the eſta e 18 W. 
name and blood; and that Norris ought to be conſidered as a 


That Norris, on the death of the teſtator, polleſſed the perſo nal 
eſtate, and received the profits of the real for five ears, and 
had an overplus beyond what, would pay debts and legacies, 
but re; fuſed o quit poſleſſion, upleſs Oliver, Heter and Francis 

would 


other ſofis in alf male, as before mention, and for default 


truſtee only, for the parties intereſted i in the ſaid truſt eſtate. 2 
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he was his heir at law, he had no hopes of the. eſtate after 


Caſes in Paxlitament. i 


would releaſe. That Oliver being under difficulties, was 
forced to comply, and executed a releaſe, and took an alſign- 
ment of the remainder of the ten years term, by deed of the 
2d of Oqsober, 1683. —— That ſoon after the death of the 
grantor, it was rumpured, that one Fohn Neve, a blackſmith 
in London, was his heir at law; and chereupon Oliver and 
Peter Neue complained to Norris, who was ſoon to go to Log. 
don, that if the report was true, he had done ill by limiting 
the remainder in fee to the right heir of the grantor, which he 
knew was contrary to his directions; and that it was fo done, 
upon his aſſuring the , grantor, that their father was the right 
heir. —— That at the requeſt. of Peter, Norris undertook to 
enquire after the blackſmith, and get an account of his pedigree, 
and prepare a conveyance .of the reverſion from him to Peter 
and his heirs, for ſugh,, conſideration, as he could agree on; 
but that on his return, he ſaid he had enquired, and could not 
hear of any ſuch perſon. That Peter Neve going afterwards 
to London, found a perſon who went by that name, of low 
condition, and told him of the report, and ſhewed him the ſet- 
tlement ; who declared he was a ſtranger to the grantor, and 
did not know whether he was related to him or not; but if 


ſo many limitations, and therefore agreed to ſell his reverſion 
to Peter for 107. and accordingly conveyed it to him and his 
heirs by bargain and ſale, dated the 1ſt of May, 1688, inrolled 
in Chancery. — That Peter did not ſuſpect, that Norris had 
purchaſed the reverſion ; nor did Norris, who was privy to 
Peter's purchaſe, ever intimate that any conveyance had been 
made to him, but always declared himſelf to be no other than 
an executor in truſt, without ſetting up any claim to the rever- 
ſion. That as counſellor to the family of the Neves, he 
got into his poſſeſſion all the deeds and writhgs belonging to 
them, whereby their pedigree might be made out; and 
that the infant reſpondent's father had brought ejectments, and 
recovered judgment for the freehold lands: And therefore, 
the bill prayed a diſcovery of all the deeds and writings; and 
that they might be delivered up, and the conveyance to Peter 
Le Neve from the blackſmith eſtabliſhed, and- that to Norris 
cancelled ; ; and all proceeding 8 * the ION ages 
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In Michaelmas term, 1731, the reſpondent's father, (being 
ſtill an infant) delivered other ejectments for Shackle's Farm, 
and ſuch of the eſtates as lay in London and Southwark ; but 
before any further proceedings were had, either at law or in 
equity, the defendants to the original bill, and plaintiffs in the 
croſs bill, came to an agreement, which was reduced into writ- 
ing, and ſigned by the Clerks in Court for all parties; by which 
it was agreed, that the copyhold and leaſehold lands, which 
lay intermixed with the freehold, ſhould be diſtinguiſhed when 
John Norris came of age; and that the Neves ſhould be allow- 
ed a fair rent for the ſame, to be judged by two indifferent 
perſons, and be let into poſſeſſion. That Norris ſhould, 
without trial, be let into poſſeſſion of all the freeholds in Lon- 
don, Southwark and Norfolk, compriſed in the blackſmith's 
title. And all proceedings in law and equity were to remain 
as they were, till Norris came of age, except the examination 
of witneſſes de bene efſe on both ſides. And that Shackle's 
Farm ſhould be preſumed to be part of the Nu freeholds. 


Jobn Rogers and Ann his wife ſoon ar died ; leaving i ſſue 
the appellant Ann Graves; and Henrietta, wife of the appellant 


Edward Neve, died; leaving iſſue the appellant Peter and the 
reſpondent Elizabeth. 


On the 7th of October, 1735, John Norris died, leaving the 
reſpondent Jobn Norris, his only ſon and heir; who, in No- 
vember, 1740, filed his bill of revivor and ſupplement againft 
the appellants and Ann Norris his mother, and John Monch, 
as executors of his father, and Denſbire, Stukly and Cuft, as 
adminiſtrators of John Rogers; praying, that they might ſet 
forth whether they inſiſted upon any and what title, to any and 
what part of thi eſtate in queſtion. That they might inſpect 
all the deeds, papers and writings, and diſtinguiſh the copyhold 
from the freehold, and that the ſame might be divided by com- 
miſſion of partition. — That the infant might be let into 
poſſeſſion of the freehold, and his right eſtabliſhed. —— 
That he might have the benefit of the agreement made by the 
Clerks in Court, and all the deeds and writings delivered up 
to him; and an account of the rents and profits of the freehold 
eſtate, and the benefit of all the proceedings at law and in 


\ Equity ; and be quieted in poſſeſſion. 


VorL. . 6 E ; The 
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Cafes in Parttament. 

The appellants put in their anſwer to the ſame effect with 
the croſs bill filed ten years before; and particularly inſiſted, 
that John Norris concealed his conveyance from the Neves ; 
that his taking it was a breach of truſt,” and that he ought to 
be deemed a truſtee for Peter and his heirs. — They ſaid, 
they had cauſed all the deeds and writings in their cuſtody ot 


power to be inſpected by their ſolicitor; but could not thereby 


diſtinguiſh the freehold and copyhold lands. They admit- 
ted the agreement by the Clerks in Court; but ſaid it was not 
intended to bind, nor could bind the intereſt of any of the par- 
ties; and hoped they ſhould not be concluded thereby, or be 
obliged to account for the rents and profits of the eſtate; but 
that the reſpondent's great grandfather ſhould be deemed a 
truſtee for them, and the reſpondent be obliged: to account 
with them for the rents and profits. d % DHI 150 


% 
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| The en 0 having put in their anſwers, a com- 


miſſion iſſued for the examination of witneſſes, in which the 
appellants joined; but did not examine any witneſſes, tho 


ſeveral were examined for the infant reſpondent. On whoſe 
behalf an order was made, that he ſhould be at liberty, at the 
hearing of the cauſe, to read the bill, ae and depend 


in the cauſe, Neve 80h Neve in 1679. 


7 the 0 of Saks. 1742; tha —— Was 3 before No 
Lord Chancellor Hardwicke ; when it, was referred to a Maſter 
to take an account of the rents and profits of the freehold eſtates, 
to which the infant reſpondent was then entitled, which had 
accrued fince the death of Peter Neve; and that what ſhould 
be found to have accrued due in the life of the infant reſpon- 
dent's father, ſhould be paid to his executors ; and what 
was due fince his death, ſhould be paid into the Bank for the 


benefit of the infant: And that the appellants Jabella and 


Edward Neve ſhould deliver poſſeſſion of Shackle's Farm to the 
infant reſpondent's guardian for his uſe ; and that the reſt of 
the freehold eſtate ſhould be diſtinguiſhed from the copyhold 


and leaſchold lands belonging to any of the appellants ; J and 2 


commiſſion was to iſſue, to ſet them out by metes and bounds, 
and that all deeds, &c. in the hands of any of the parties, 


ſbould be produced upon oath before the Commiſſioners ; 00 
| ſuc 
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ſuch-as ſhould belong to the frechold, ſhould be delivered to ou 
infant rel pondent s guardian for his benefit: | boli 101 
To1t as % no ein 911000 * N NN 1 


A commiſhon accordingly iſſued, which: Was 84 after exe- 


cuted by the Commiſſioners named by all parties; and the 


eſtates Were be and ſet out by metes and bounds. 7011 
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petition, that the cauſe might be ſet down for further direc- 
tions on the return of the commiſſion, and as to other mat- 


ters reſerved at the hearing; but before the ſame could come 


on, the appellants preferred their petition, ſetting forth, that 
fince the decree, they diſcovered that they were heirs at law to 
the blackſmith, who was dead without iſſue, which they had 


never heard of before; and therefore they did not, nor could 


claim as his heirs: And that the appellant Matthew Graves 
had married the appellant Ann after the decree; and praying 


leave to exhibit their ſupplemental bill, in the nature of à bill 
of review, and to apply for a rehearing, and that all Proceedings 


_ the mes N be feet 
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On the 2d of June, 1743, this petition came on WR be heard; 
and to prove that the appellants were heirs to the blackſmith, 
they made an affidavit, which was read, whereby they ſwore 
poſitively to their own and the blackſmith's pedigree, ſo far 
back as the year 1601. But it being impoſſible the particulars 


could fall within their knowledge, the Court ordered the peti- 


tion to ſtand over, . till the day of petitions : after Michaelmas term; 


and that both ſides ſhould file their affidavits by a certain time 
in the order limited. 


Several affidavits were accordingly filed for the appellants, and 
leyeral in anſwer to them for the infant reſpondent ; by which 
it appeared, not only that the appellants were not heirs to the 


blackſmith, but that the infant reſpondent probably was; and 


certainly was much nearer of kin, both to the blackſmith” and 


old Oliver Neve, than the appellants, or thaſe under whom they 


Claimed, ien 


On 


«a1 


| ouilty of a breach of truſt in making the purchaſe, and in con- 


eſtate, in truſt for the appellant's anceſtors; and therefore be 


That in regard the evidence the appellants would offer, was 125 
ſuch as could be liable to any ſuſpicion, the greateſt part being 
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On the 22d of Oger following, the petition ram on. ein 
to be, heard but, the appellants, did not think proper to at- 
tempt Pen ib, and therefore lufee at to be diſmiſſed 
with goſts. 1 In „, ba: | | | 59 $14 
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However, ina 2 n eat, 0 nen — 
another petition; wherein they ſet forth moſt of the allegations 
of their former petition and their bill and anſwer, excepting 
that of their being heirs to the Viackſmith, and particularly 
the manner of obtaining John” Norriss conveyance from Join 
Neve the blackſmith; his having been employed as counſel by 
old Oliver in many conveyances, particularly in this ſettlement, 
and in preparing his will; and being a truſtee in it, his being 


cealing it from the appellant's anceſtors ; and that therefort' it 
ought now to be deemed to have been a truſt for, and ſhould 
have been taken in the names of Oliver, Peter and Frantit 
Neve, to whom the eſtates were ſucceſſively limited ; and that 
they had lately, fince June laſt, diſcovered ſeveral new evi- 
dences to make out theſe allegations; and ſet forth theſe new 
evidences to. be a letter of the 3d of April, 1679, to Prancis 
Le Neve from old Norris, tn he ſaid, he would thdes- 
vour to have the intent of his c6ufin Neve; the teſtator, per- 
formed; the truſt thereof being committed to him. The 
bill filed the 23d of October, 1679, againſt the widow Neve 
and the blackſmith. —— The widow's anſwer. —— The bill 
filed 16th May, 1684, by Oliver Neve againſt old Mr. Norrs, 
and the anſwer. —— The affignment by old Mr. Norris in 
Auguſt, 1698, of ſeveral leaſes to truſtees, - in truſt for- Over 
Neve. The releaſe to old Norris by the Neves, and ſeveral 
deeds, to which he was a witneſs. —— And they alledged, that 
their ſolicitors and agents were ignorant of any legal proof 
thereof, or of any of the new facts now alledged, at the heu- 
ing of the cauſe. They likewiſe alledged, that old Mr. 
Norris's purchaſe was made, whilſt he was in poſſeſſion of the 


ought not to be allowed to purchaſe for his own benefit. 


ancient written proof, and chiefly from the records of the __ | 
i ; an 
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and that the appellants were 1 e of theſe new matters, and 


of the proofs of the facts alledged i in their anſwer, at the hear- 
ing ; and in regard alſo, to the dangerous precedent of ſuffering 

i man of law intruſted in a family, and in poſſeſſion of their 
— by a will and deed of his own making, to acquire to 
himſelf and his family at any diſtance of time, or under any 
' contingency, an unjuſt advantage of the" 'qrhſt vegas in Was ; 
they prayed as in n mur W n 1 A 

St 

This (oeond petition, was ; heard before. * . on 
the 28th of January, and 4th and 8th of February, 1743 when 
the appellants read fourteen affidavits, three of which were 
made by William Hevers, their Solicitor in the cauſe; who 
ſwore, that till the 2oth of June laſt, he did not know that the 
appellants could prove old Mr. Norris was counſel. for old 
Mr. Neve, or prepared his ſettlement and, will, or that he pur- 
chaſed the reverſion, whilſt he was in poſſeſſion for Oliver Neve, 
— or that he took any leaſe, of any part of old Mr. Neve's eſtate 
in his own name, — or that the deponent knew of the proceed- 
ings in 1679. and 1684. — Three other of the affidavits were 
made by Thomas Martin, one} of the executors, of Peter Neve ; 
who ſwore, that on. the death of Peter Neve in 1729, he found 
in his ſtudy, old Mr. Neve's ſettlement of 1674, and a copy of 
his will, and. ſeveral purchaſe, degds atteſted, by; old Mr. Norris, 
which had been in the deponent's cuſtody ever ſince, till he 
delivered them to the appellant Matthew Graves, in May and No- 
vember laſt; and that the appellants never ſaw. them before. 
That he knew not of the ſuits in 1679, and 1684, till June 
laſt; and in anſwer to an affidavit of his being Solicitor in theſe 
cauſes, for the appellants Iſabella and Edward and his wife, and 
Rogers and his wife, and that he was Attorney alſo for them in 
the defence of the ejectment; Martin ſwore, that he was Attor- 
ney for the appellants in the ejectment, but was not concerned 
as Solicitor on the defence ſet up by them in this ſuit. That 
he never ſaw! the bill of revivor in 1740, nor the - anſwers 
or copies. Had ſeveral meetings with the reſpondent's fa- 
ther's Solicitor, and acted for the appellants under. the directions 
of the parties, or ſome of them, or of Havers or Bowyear, who 
had the ſole conduct of the cauſe for the appellants; but that 
he was not concerned as Solicitor, otherwiſe than as aforeſaid. 
Ver. . 11105595 24: n of 6 F „ 0 The 
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The other affidavits were chiefly made by the appellants, ho 


— ſwore, that they knew not of the writings in Martin's hands, till 


attend the commiſſion. - 


he delivered them to the appellant Graves as aforeſaid; nor of the 
ſuits in 1679 and 1684. The appellant Graves ſwore, that 
after Martin had delivered him the faid writings, he obſerving 
upon one of them the title of a cauſe, Neve by Guardian, 


_ plaintiff, againſt Neve defendant ; he found at the Tower, the 


records in that cauſe, and in the other of Neve againſt Norri; 
but not the blackſmith's anſwer, or any depoſitions. The 
appellants alſo read the letter of the zd of April, 1679, before 
mentioned, to F rancis Neve from Norris. BY 


i 


For the infant reſpondent; the affidavit of Jeremy Harcourt 
was read; who ſwore, that at the trial of the ejectment in 
1731, Thomas Martin acted as Attorney for the appellants, the 
then defendants; and that this deponent proved copies of the 
bill in 1679, and the blackſmith's anſwer, which were then read 
as evidence. That Martin was concerned as Solicitor in this 
cauſe for the appellants, in May, 1732, when a commiſſion was 
going to be. executed to examine witneſſes de bene efſe ; and that 
Mr. Lock attended as Commiſſioner for the appellants. — An 
agreement was alſo read, ſigned by Snell, the reſpondent's father's 
Attorney, and Martin as Attorney for the appellants, about the 
trial of the ejectment. —— Another agreement, dated the 11th 
of April, 1732; whereby Martin promiſed to engage Lock to 
— And Martin's letter to Snell of the 
11th of May, 1732; wherein he ſaid, ©* We are not prepared 
* to join in commiſſion next week.” The affidavit ' of one 
Francis Saul, who ſwore that he ſerved the appellant's clerk in 
Court, perſonally, with the order of the 1t of February, 1741, 
that the reſpondents, at the hearing of this cauſe, might read 
copies of the bill, anſwers and depoſitions, taken in 1679. — 
And an affidavit of one Fohn Monch, ſetting forth the infant 
reſpondent s pedigree ; and that the deponent believed him to be 
heir at law of the blackſmith. 


And upon reading the ſettlement and will in 1674, the black- 
ſmith's conveyance, and the bill, anſwers and depoſitions in 
1679 and 1684. ; and ſeveral purchaſe deeds of old Neve, atteſted 
by Norris; and the verdi& in ejectment 1731; and after three 


days hearing of counſel, it was ordered, that the petition ſhould 
be diimilled. 


From 
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From this order of diſmiſſion, the petitioners appealed; and 
on their behalf it was argued, that the conveyance to old John 
Norris by John Neve the blackſmith, of his right to the lands 
compriſed in the ſettlement of 1674, from all the circumſtances 
yader which it was obtained and concealed, ought, in a Court of 
Equity, to be deemed a truſt for Oliver Neve the younger; it 
being moſt manifeſt, that the whole tranſaction was an unjuſt 
and fraudulent ſcheme on the part of old Norrzs, abuſing the 
confidence of old Oliver Neve, who had for many years employ- 
ed him as his family Lawyer, by turning the knowledge he 
thereby acquired of the affairs and pedigree of the family to his 
own advantage; abuſing the truſt repoſed in him by the will, 
in breach of the duty he owed the infant O/iver, who was in- 
capable of acting for himſelf, and for whom Norris was a 
truſtee, and by means thereof at that time in poſſeſſion of the 
whole eſtate, and all the family deeds and papers; and for whoſe 
intereſt he promiſed to do every thing in his power, and thereby 
inducing the friends of the infant to rely entirely on him, 
while he was privately acquiring to himſelf the inheritance of 
the infant's eſtate; and uſing means in the name and under 
colour of ſerving the infant, by filing a bill againſt Fobn Neve 
as heir of old Oliver, to give ſtrength and countenance to the 
title of ohn Neve the blackſmith, as his heir; and which in 
fact had ſo far ſucceeded, that upon the trial of the ejectment 
in 1731, this very contrivance was uſed as evidence of the 
blackſmith's pedigree... That it was impoſſible to account for 
the ſilence of this bill, and the anſwer of the blackſmith, as to 
this conveyance, but from a conſciouſneſs in Norris, that this 
matter would not then bear being divulged ; and in hopes, that 
if the whole conduct of the infant's affairs was left to his 
management, he might by long concealment and artful con- 
trivances, ripen. a purchaſe originally founded in fraud and a 
groſs breach of truſt, into a good title. And with the ſame 
view, he detained one part of the original ſettlement, and ſeveral 
other material deeds and evidences, which were in fact produced 
by his deſcendants, partly at the trial of the ejectment in 1731, 
and partly upon executing the commiſſion of partition ; al- 
though by his anſwer to the bill filed in 1684, he poſitively 
lwore, that he had delivered up all deeds and writings belonging 
to the eſtate, except ſome old writings in a cheſt, 
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That public convenience (which is a ſource of equity from 
whence many and various determinations have been drawn) te- 
quired, that ſuch a purchaſe as this ſhould be held to be a truſt , 
for otherwiſe, no family in England could be ſafe. Moſt Gentle. 
men of eſtates are obliged while they live, to let ſome country 
lawyer into the knowledge of their affairs; and when they die, 
perſons under this deſcription, are commonly left guardians and 
truſtees ; and if they may be permitted while acting under ſuch 
confidence, and in ſuch capacities, to purchaſe for themſelyes 
any dormant titles, or remote reverſions of the eſtates of thoſe 
families for whom they are concerned ; their ſituation gives them 
ſuch opportunities, as may prove to many too ſtrong a temptation 
to do that for their own benefit, which an honeſt agent or 
truſtee ought to do for the benefit of the family. And they 
will be induced to diſcover titles or reverſions ſtanding out, for 
the ſake of petting them to their own uſe, which otherwiſe 


which therefore they will be always able to pick up for mere 
trifles; as in the preſent caſe, where an eſtate of 1 500. a year, 


has been got in conſideration of 3o/. 


As to the objection, that the appellants anceſtors O/zver and 
Peter Neve had long ſubmitted to, and acquieſced under this pur- 
chaſe as a fair one; no argument could be drawn from any ſuch 
acquieſcence. Becauſe, old Norris induſtriouſly concealed to 
the time of his death, having obtained any conveyance from 
Neve the blackſmith, though called upon by the bill filed in 
1684, to diſcover what intereſt had come to him, as well touch- 
ing the leaſehold as the inheritance ; and ſuffered the family to 
believe, that the conveyance to Peter was valid. From Norris 
will it took air, that he had obtained ſome conveyance ; and 
Oliver firſt heard of it about 1709. But the deſcendants of old 
Norris conſtantly concealed the time when, and the circum- 
ſtances under which the conveyance was made; and Oliver had 
then a ſon nearly of age, and he himſelf lived but two years 
after. That Peter Neve never knew when, or how this con- 
veyance to Norris was obtained ; and under that ignorance of 
the true ſtate of the caſe, treated about its being produced and 
delivered up, but always diſputed it, tho' he might not think 
it prudent to commence a ſuit, when it was uncertain whether 


the reverſion would ever take effect: Beſides, all the parties P 
ho 
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the tranſaction were dead, before it is pretended that either 
Oliver or Petis Neve ever heard of any conveyance having been 
obtained by old Fobn Norrir. That the appellants defence in 
the cauſe, was very different from the equity now infiſted on; 
tale ground of that defence being, that Norris having been 
employed a8 an agent for Oliver or Peter Neve to buy out the 
plackſmith's rige had purchaſed it for himſelf, and therefore 
ought to be voniſidered as a truſtee for thoſe whoſe agent he was: 
Bit the equity which the newly diſcovered evidence ſupported 
and verified, was neither known or in iſſue in the cauſe ; and if 
this evidence had been diſcovered even before publication paſſed 
in that cauſe, yet it could mot have been made uſe of at the 
hearing, to prove what was not put in iſſue; and this circum- 
ſtance brings the caſe within the old rule of the Court relating 
to bills of review with ſupplemental matter, and within a late 
rule concerning original bills in the nature of ſuch bills of re- 
view; and conſequently, entitles the appellants to have the uſe 
and benefit of {ſuch evidence. HA 


dh 4. at 


It has however been objected, that the evidence now pro- 
duced and inſiſted on as a new diſcovery, and material to the 
merits of the caſe, is not a new diſcovery ; but either was, or 
muſt be preſumed to have been known to the. appellants them- 


* 


ſelves, or to their agents, in whoſe cuſtody it appears to- 


have beenn mn NW Agne 
5 None n. waintdg Q{1:Y 81) gseh 
But to obviate any objection of this nature, the appellants 
themſelves and alſo their agents, have poſitively ſworn, that they 
were in fact ignorant of this, evidence till long after the former 


hearing and decree; and knowledge or notice is not in this caſe 


ro 


to be preſumed; but on the contrary, there was much more 
reaſon to preſume that the appellants and their agents were 


ignorant of this evidence, from its not having been mentioned 
or made uſe of in the cauſe, than there was to preſume that 
they knew of it, merely becauſe part of it was in the cuſtody 
of Martin, who was never concerned for the appellants, ſave 
only upon the trial of the ejectment, and the execution of the 
commiſſion for 'examining witneſſes de bene e//e in the country, 
which was eight years before the bill was filed, upon which the 
preſent decree was made: And the rather, as this evidence hap- 


pened to be in his cuſtody not as an agent for the appellants, 
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but in another capacity, as executor of Peter Neve. Beſides, 
the moſt material parts of this newly diſcovered evidence, vi. 
the blackſmith's anſwer to the bill filed in 1679, and the bill 
filed in 1684, together with the proceedings thereon, were not 
pretended to have been in Martin's cuſtody at all, or in any 
degree known either to the appellants or their agents. That 
a part of this new evidence happening accidentally to be in the 
hands of Martin, not by any delivery from the appellants, but 
by means of his being an executor of Peter Neve, was ſo far 
from being a circumſtance to induce a preſumption of the ap. 
pellants having notice of that evidence, and that therefore they 
ought to be precluded from having the benefit of it now; that 
there were inſtances, where perſons ſtanding in the ſame light 


with the preſent appellants, had been permitted to have the uſe 


and benefit of evidence as newly diſcovered, altho' it appeared 


to have been all along in the cuſtody of the parties themſelves ; 
and where its having been ſo in their cuſtody, was not a ſuf- 


ficient reaſon from whence to preſume that they knew of that 
evidence, and might have made uſe of it before. Laſtly, that 
the whole of what the appellants were now contending for was, 
not a determination of the title to this eſtate .in their favour, 
but'only that the merits of their caſe, as it ſtood on the new 
diſcovered evidence, might once be, which it had not yet been, 
ſubmitted to the judgment of the Court: And no danger of 
perjury, or ſubornation of perjury could ariſe from admitting 
this evidence; as it conſiſted not of the teſtimony of witneſles, 


but only of authentic records and acts of Court, or written in- 


ſtruments, deeds and letters, under the hand of old Jobn Norris 


himſelf. 


On the other ſide it was contended, that by the eſtabliſhed 
practice of the Court, there are but two ſorts of bills of re- 
view; one founded on ſuppoſed error appearing in the decree 
itſelf, which was not charged to be the preſent caſe ; the other, 
on new matter. As to this, by the known rule of Lord Bacon, 
which has been conſtantly adhered to, no bill of review 1s to 
be admitted, unleſs it contains ſome new matter which hath 
ariſen in time after the decree; or upon new proof, which could 
not have been uſed at the time when thedecree paſſed. The latter 
part of this rule was what the appellants founded their applica- 
tion upon. Now, in order to entitle themſelves upon the foot 


of 
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of new proof, it muſt appear, that this ſuppoſed new proof 
was unknown, not only to the appellants, but to their Attor- 
ney, Solicitor and Agents; for notice to them is, by the clear 
rule of the Court, conſidered as notice to the parties them- 
{clves ; and that it was alſo material to the relief prayed. But this 
was ſo far from being true, that all the deeds, letters, papers 
and writings, now inſiſted on as new matter, came to the hands 
of Thomas Martin, one of the executors of Peter Neve, ſo 
lately as 1729, when Peter died ; and were now produced by 
him, who was Attorney and Solicitor for the appellants both in 
the ejectments and the bills in Chancery, in 1730, and 1731: 
And tho' the fact of his being Solicitor was endeavoured to be 
denied, yet it was fully proved by writings under his own hand, 
and the affidavits produced by the reſpondents. As. to the bill 
filed after Norris's purchaſe, to perpetuate the teſtimony of the 
witneſſes to the will, a copy of that bill and of the anſwer 
were actually read for the reſpondent's father, at the trial of the 
ej<tment in 1731; and the Clerk in Court for the appellants, 
was in February, 1741, ſerved with an order to read them at 
the hearing of this cauſe below. That all the facts alledged 
by the appellants in their petition for a bill of review, were 
ſtated in their croſs bill filed in 1731, and in their anſwer to the 
reſpondent's bill in 1741; and appeared by the records of the 
Court, and were in iſſue at the hearing. All the material 
proofs of theſe facts were known to Oliver and Peter Neve, 
long before the appellants had, or could ſet up any claim. And 
lo long ago as 1709, a year after the death of Francis Neve, one 
of the remainder-men, without iſſue; Oliver was ſo well ap- 
priſed of the right of the reſpondent's grandfather, that he 
offered him 3000 J. to deliver up the blackſmith's conveyance. 
And ſoon after Oliver's death, without male ifſue, his brother 
Peter, when in poſſeſſion of the eſtate, and not likely to have 
any iſſue, offered 5000/7. for the reverſion, tho' he had got a 
conveyance of it to himſelf in fee for 101. in May, 1688; and 
which ſmall ſum he probably thought it worth while to give 
for a pretence to embarraſs the matter, and diſpute the reverſion 
with Norris's family : And even after this time, Peter made 
farther overtures, by offering, in 1725, to marry old Norris's 
laughter with a ſmall fortune, and to deliver up his claim to 
the reverſion, if they could agree upon terms; but during all 
teſe treaties, no pretence was ever ſet up, that Norris had been 
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not before been mentioned in any of the proceedings: One wa 


muſt have been in the appellants family from the time of its 


' who were only ſucceſſive tenants for 99 years, if they ſo long 


limited to the right heirs of the grantor ; and was a ſeparate 
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guilty of any breach of truſt as to the appellants anceſtots, 0 
impoſition on the heir of old Oliver, or that he was a truſtee of 
this reverſion for any of them. That there were but two pieces 
of evidence mentioned in the appellants petition, which had 


a letter in April, 1679, from old Norris to Francis Neve, the 
appellant Jabella's grandfather, ſaying that he would perform 
the truſts in the teſtator's will committed to him; which letter 


date. And the other was, that the appellants had found twenty 
deeds of purchaſe made by old Neve, and witneſſed by old 
Norris: But neither of theſe pieces of evidence was at all ma- 
terial to the point in queſtion. 


That the equity inſiſted on by the appellants was, that Norris, 
who was Counſel for old Neve, and drew the ſettlement and 
will, purchaſed the reverſion in fee to himſelf at an under 
value, when he was in poſſeſſion of the eſtate, under the truſt 
term of ten years; and that therefore the purchaſe of this rever- 
ſion, ought to be conſtrued as a purchaſe in truſt for Oliver, 
Peter and Francis Neve, | 


But in anſwer to this it muſt be obſerved, that Norris was 
only a truſtee. of this ten years term, for payment of debts 
and legacies, with the ſurplus rents to Oliver if living, or 
elſe to Peter if living; and if not, then to Francis Neve, 
his executors or adminiſtrators: That this term was ante- 
cedent to all the limitations to Oliver, Peter and Francis Neve, 


lived, with ſeveral remainders to their firſt and other ſons 1n 
tail male: And, that the remainder in fee was neither limited 
or intended to go to any of them, or to any iſſue which they 
might have, none of them having iſſue at that time, but was 


and diſtinct intereſt, which neither Oliver, Peter, or Francis 
Neve, could claim by the courſe of the ſettlement. Beſides, it 
was abſolutely impoſſible to ſay, for which of the Neve's Norr! 
was a truſtee ; whether for Oliver the firſt taker, or for Peter ot 
Francis, or their ſons, or for all of them, jointly or ſeparately 
and in what proportions, or whether in fee, or in tail, ot for 


lives; or whether altogether, or in ſucceſſion, according to their 
2 original 
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original limitations; and if in ſucceſſion, what ſhould become 
of the reverſion in fee again, which ſtill remained as it was 
before. Nor could there be any ground of truſt ſhewn for 
Oliver or Peter, under whom alone the appellants could claim; 
but what would hold equally, and perhaps ſtronger for Francis, 
who was the neareſt to the reverſion, but under whom the 
appellants could derive no right. | 


That the appellants had attempted to reſemble this caſe, ts 
the caſe of truſtees renewing terms of years for their own 
benefit; but the caſes totally differed, not only in the reſpects 
before mentioned, but in this eſſential point; that the equity 
on which thoſe caſes all depend, is the ſuppoſed tenant-right, 
or expectation, and the known uſzge of renewal, which was 
intended to be united with, and become part of the truſt eſtate : 
But here it was the very reverſe, it being ſo far from the view 
of the grantor, that the reverſion ſhould go to the particular 
precedent owners, that his intent was to keep it out of their 
hands, and carry it into another channel. As to the pretence 
of an unequal conſideration, and the fraud ſuppoſed to ariſe 
from thence, there was no rule of computation by which this 
could be ſhewn to be too ſmall; and it was in fact a greater 
confideration, than Peter himſelf gave for a much nearer rever- 
ſion : But whatever colour could be given for ſuch a charge, 
it could afford no equity to the appellants, unleſs it could be 
ſhewn, that a fraud upon one man, can create a truſt for an- 
other; or that Norr:is's purchaſing the reverſion at an under 
value from the blackſmith, made him a truſtee, not for the 
vendor of the reverſion, but for the owner of the particular 
eſtate which preceded it. That it was now above 64 years 
ſince the purchaſe of this reverſion by old Norris; and if the 
family of the Neves thought there had been any fraud or breach 
of truſt, there could be no doubt of their inclination and abi- 
lity to make it appear; and if after ſuch a long acquieſcence, 
the appellants were to be permitted to bring a bill, in the nature 
of a bill of review, it would create endleſs vexation and delay, 
irom which the appellants would derive a very unjuſt advantage; 
for after this diſtance of time, it would be impoſlible for the 
reſpondent, who was the great grandſon pf John Norris, the 
purchaſor, to clear up many facts, which might have been eaſily 
proved and explained, if diſputed while the parties to thoſe 
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tranſactions had been living. It was therefore, hoped, that the 


order would be affirmed, and the, appeal diſmiſſed, with coſts, 


3s 3111 


ACccoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADjJUDGED, that the fame ſhould be diſmiſſed ; 
and the order thereth complained of, affirmed. 


of Thomas Tregonwell, Eſq; L Flaintiff 


Lin Error. 


Gab Strachan, the Younger, 


Eig; and Luke Harri Non PDeſendants| mY 5 
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e plvintif brought his eje&ment in, the Court of 
King's Bench for one meſſuage, three gardens, three 


— * orchards, 20 aeres of land, 20 acres of meadow, 20 acres of 


paſture, and 1000 acres of wood, with the appurtenances in 
Milton Abbas, in the county of Dorfet. To which the defend- 
ants' appeared, and entered into the common rule to confeſs 
leaſe, entry and ouſter, and Pleated n not guilty ; upon which 
iſſue was Jolged eee | „ 


In "Michaelis term, 1728, the cauſe was tried at bar, and 
the jury found a ſpectal verdict to the effect following; vis. 


That upon the 1215 of Auguſt, 1639, Yobn 7. regonwvel was 
ſeiſed in fee of divers manors, meſſuages, lands, tenements and 
hereditaments in the county of Dorſet, of which the premiſſes 


in queſtion were parcel ; and that he had iſſue. two, ſons, Jabn 


and Thomas; and on the 4th of October, 1650, died ſeiſed of 


the premiſſes. After whoſe death the ſame deſcended to John, 


his eldeſt fon, who entered and was ſeiſed thereof, and had iſſue 
Jobn, his ſon; and being ſo 6 on the 6th of December, 
1667, died, after whoſe death the premiſſes deſcended to Fobn, 
his ſon; and he the ſaid John, the grandſon, entered and was 
ſeiſed, and had ifſue two daughters, Mary. and Katherine, and 
no 
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no other iſſue. | ＋ hat on the 3d of June, 1680, by indenture 
quadrupartite of that date, made and executed between him, 
by the name of Jobn Tregonwell of Milton Abbas, in the county 
of Dorſet, Eſq; and Fane his wife of the firſt part, Francis 
Luttere:l, of Dunftar Caſtle, and Mary, the eldeſt daughter of 
the ſaid John Tregonwell, of the ſecond part, Jobn Jones and 
Thomas S:derfin of the third part, and Peregrine Palmer, Thomas 
Palmer, Jobn Harding and Samuel Pitt of the fourth part; the 
faid John Tregonwell did covenant with the ſaid Francis Lut- 
terell and his heirs, that the ſaid John Tregonuell and Jane his 
wife would, before the end of Trinity term then next, levy a 
fine ſur conuſance de droit come ceo, &c. with proclamations to 
the ſaid Tones and Siderin, or their heirs; of all thoſe farms 
called Delcomb Farm, Windmill- Aſhes, Huiſh Farm, Luſhcombe 
Farm and Cheftcomb, alias Churcomb Farm, and of all lands, 
tenements and hereditaments thereto belonging, and of all 
manner of tithes of the faid premiſſes, and of the manor of 
Milton Abbas, and of all rents of aſſize thereto belonging, and of, 
the coppice woods, containing 1600 acres, and of the impro- 
priate parſonage rectory of Milton Abbas, the impropriate tithes, 
of Jocland, the impropriate tithes of Widcomb, of Holworth, 
and alſo of a portion of tithes, in, Milbaurne St. Andress; to 
make the ſaid Jones and Siderfin tenants in a precipe for ſuffer- 
ing a recovery; which, when ſuffered, was declared to be as to 
the farm of Delcomb, with the appurtenances, and all manner 
of tithes ariſing out of the ſame, to the uſe of the ſaid John 
Tregonwell and his heirs, till an intended marriage between the 
ld Francis Lutterell and Mary Tregonwell ſhould be ſolem- 
nized ; and after that marriage, to the ſaid Francis Lutterell for 
his life; remainder to the ſaid Mary T; regonwell | for her life. — 
As to the manſion houſe of Milton Abbas and the appurtenances, 
to the ſaid Jobn Tregonwell for life; remainder to Jane Tregon- 
well for her life; remainder, if the faid marriage took effect, 
to Francis Lutterell and Mary, his intended wife, for their lives 
and the life of the longeſt liver of them. And as to Del- 
comb Farm, after the limitations to the ſaid Francis Lutterell 
and Mary Tregontvell; and as to the ſaid manſion houſe and its 
appurtenances, aſter the limitations to the ſaid John l. 
and J ne his wife, Frandis Lutterell and Mary Tregonwell, 

lae-Jiid Peregrine * Tamas Palmer, * Jones, Yi 
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Harding, Thomas Siderfin and Samuel Pitt, and their heirs, to 
ſupport contingent remainders ; and then to the uſe of the ſaid 
Peregrine Palmer, and the other truſtees, their executors, &. 
for 200 years; then to the uſe of the firſt and every other ſon 
of the body of the ſaid Francis Lutterell and Mary in tail male; 
remainder to all and every the other ſon and ſons of the aid 
Mary in tail male; remainder to Katherine Tregonwell, youngeſt 
daughter of the ſaid John Tregonwell for life; remainder to 
truſtees to ſupport contingent remainders ; remainder to the 
firſt and every other ſon of the body of the ſaid Katherine in 
tail male; remainder to the daughter and daughters of the faid 
Mary and Francis in tail; remainder to the other daughter and 
daughters of the ſaid Mary in tail; remainder to the daughter 
and daughters of Katherine in tail; remainder to the right heirs 
of the ſaid Jobn T regonwell. And as to the ſaid farms, 
called W/indmill- Aſhes, Huiſb and Luſhcomb, with their appur- 
tenances, and all manner of tithes ariſing out of the ſame, to 
the ſaid Jobn Tregonwell and Fane his wife for their lives, and 
the life of the longeſt liver of them ; remainder to Katherine 
for life ; remainder to ſuch perſon as ſhould be her huſband 
at the time of her death, for life; remainder to truſtees to ſup- 
port contingent remainders ; remainder to the truſtees and their 
executors for 200 years ; remainder to the uſe of the firſt and 
every other ſon of the body of Katherine in tail male; remain- 
der to the ſaid Mary Tregonwell for life ; remainder to truſtees 
to ſupport contingent remainders ; remainder to the firſt and 
every other ſon of the ſaid Mary in tail male; remainder to the 
daughter and daughters of Katherine in tail ; remainder to the 
daughter and daughters of Mary in tail ; remainder to the right 
heirs of the ſaid John Tregonwell in fee. And as to the 
manor of Milton Abbas, rents of aſſize thereto belonging, the 
farm of Chęſicomb, alias Churcomb, the parſonage of Milton Ab- 
bas, tithes of Wooland, Widcomb and Holworth, and the por- 
tion of tithes in Milbourne St. Andrews, to the ſaid Fobn Tre- 
gonwell for his life ; remainder, as to one half thereof, if the 
ſaid marriage ſhould take effect, to Francis Lutterell for lite; 
remainder to Mary, his intended wife, for life; remainder to 
truſtees to ſupport contingent remainders; remainder to truſtees 
for 200 years; remainder to the firſt and every other ſon of the 


ſaid Francis and Mary in tail male; remainder to all and every 
the 
4 * 
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the other ſon and ſons of the body of the aid Mary in ta! -— 


male; remainder to Katherine T regonTwell for life ; remainder to 
truſtees to ſupport contingent remainders; remainder to the firſt 
and every other ſon of the ſaid Katherine in tail male; remain- 
der to the daughter and daughters of the faid Mary and Fran- 
cis in tail; remainder to all other the daughter and daughters 

of the ſaid Mary in tail; remainder to the daughter and daugh- 
ters of the ſaid Katherine in tail; remainder to the right heirs 
of the ſaid John Tregonwell in fee. And as to the other 


half thereof, after the death of the ſaid John Tregonwell, to 
the uſe of the ſaid Katherine for life; remainder to him, who 


hould be her huſband, at the time of her death, for life; 
remainder to truſtees to ſupport contingent remainders; remain- 
der to truſtces for 200 years; remainder to the uſe of the firſt 
:nd every other ſon of the body of the ſaid Katherine in tail 
male; remainder to the ſaid Mary for life; remainder to truſ- 
tees to ſupport contingent remainders; remainder to the firit 
and every other fon of the body of the ſaid Mary in tail male; 
remainder to the daughter and daughters of the ſaid Katherine 
in tail ; remainder to the daughter and daughters of the ſaid 
Mary in tail; remainder to the right heirs of the ſaid Fobr 
Tregonwell. And as to the 1600 acres of coppice, to the 
ſaid John Tregonwell for life; remainder to Jane his wife, for 
her to receive 1001. per ann. for life ; remainder as to one half 
thereof, if the ſaid marriage ſhould take effect, to the ſaid Prancis 
Lutterell for life ; remainder to , Mary for life ; remainder to 
truſtees to ſupport contingent remainders; remainder to truſ- 
tees for 200 years ; remainder to the firſt and every other ſon of 
the body of the ſaid Francis and Mary in tail male ; remainder 
to Katherine Tregonwell for life ; remainder to truſtees to ſup- 
port contingent remainders ; remainder to the firſt and every 
other ſon of the ſaid Katherine in tail male; remainder to the 
daughter and daughters of Mary and Francis in tail; remain- 
der to all other the daughter and daughters of the ſaid Mary in 
tail; remainder to the daughter and daughters of Katherine in 
tail; remainder to the right heirs of the ſaid John Tregonwell ; 
remainder, as to the other moiety, after the death of the ſaid 
John Tregonwell, to Katherine for life; remainder to truſtees 
to ſupport contingent remainders; remainder to truſtees for 
200 years; remainder to the firſt and every other ſon of the ſaid 


Vor. IV. | 6 I 


Katherine 
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Katherine in tail ek; remainder to Mary for life; remainder 


to truſtees to ſupport contingent remainders 3 remainder to the 
firſt and every other ſon of the laid Mary in tail male; remain. 
der to the daughter and daughters of Katherine | in tail; 3, Temain- 


der to the daughter and daughters of Mary and Francis in tail; 
remainder to all other the daughter and daughters of Mary in 
tail; remainder to the right — of the ſaid Jobn T; regon wel, 


Ain eie [117% 5 N 10 Dt 
That a fine was levied, and a a recovery ſuffered accordingly 


to the ules 1 in the ſaid indenture mentioned. n 3 ll! 


That on the roth of December, 1680, WS Lutterell and 


| Mary Tregonivell were married; and that he entered on ſuch 
parts as were limited to him, immediately after the ſolemniza- 
tion of the ſaid marriage, and became ſeiſed thereof for life. 


That on the roth of January, 1680, Fane, the wife of the aid 
John Tregonwell, died, and on the 29th of the ſame month he 
alſo died; whereupon, the ſaid Frances Lutterell and | Katherine 
T; regonwell, according to their ſeveral rights, entered into the 
reſpective parts of the ptemiſſes which were, by the ſaid iriden- 
ture, limited to them reſpectively. after the deceaſe of the faid 
Fobn Tregonwell and Fane his wife, and were ſeiſed. That on 
the 11th of Auguſt, 1683, Katherine died an infant, unmarried 
and without iſſue; and thereupon the ſaid Francis and Mary 
entered into ſuch part of the premiſſes, as were limited to'the 
ſaid Katberine, and became ſeiſed. | | 9 


That Mary * iſſue one ſon, "who died in 1 life-time of 
his mother, an infant without iſſue; and two daughters, Mary 
and Frances, and no other iſſue: That Mary, the eldeſt daugh- 
ter, in the year 1700, married Sir George Rook, by whom he 


had George Rook, her only” ſon ; ; and that Sir George and his 


wite were dead. 


That the ſaid Frances, the youngeſt an in 170 55 1 mar- 


Tried Edward Afb, ways: and was ſtill living. 


That Francis A on the 4th of PR 1658 died 
ſeiſed, leaving Mary his wife ſurviving ; who, on the 5th of 
Auguſt, 1690, entered on the premiſſes and became ſeiſed. 


That 


Eufew li parltamlent. 


hat the ſaid Mary, the widow, on che iſt of. Fanuary, 
1501, married Sir Jacob Banks, a Swede, and had iſlue by him 


two ſons, Jobn and Jacob, both born in 1 and on the 
11th of Marth, 1703, the faid Mary c died ſciſed., < 


* 7 
1 


That on het Wend. John Banks, the eldeſt fo; entered and 
was ſeiſed, purſuant to the ſaid indenture, fine and recovery; 
and on the 27th of March, 1725, died without iſſue. 


1 
(| 


3 


That all perſons prior in the limitations of the faid inden- 
ture to Jacob Banks, the brother of John, were dead before 
Jobn; and all the terms were ſurrendered and extinguiſhed 
before the death of Jobn Banks : That on the 2oth of January, 
1724, Sir Jacob Banks died; and on the 28th. of March, 1725, 


Jacob, the only brother of Jobs, entered and was ſeiſed ex 
parte naterna. 5 


«TTY 
- 


That the ſaid Jacob Banks by indenture, dated the 11th of 


June, 172 5, did bargain and ſell the premiſſes to Jobn Glaſs, 
his heirs and aſſigns, to make him tenant of the frechold, that 
a common recovery might be had againſt him; which recovery 


was to be and enure to the uſe of the fad Jacob Banks, his 
heirs and 3 | e e W E 


2090912 ff. bus nt JDONTLY, 
That chis 3 was duly: inrolled within ſix iche Aud 
the recovery was ſuffered accordingly; that the premiſſes in 
queſtion were parcel of thoſe compriſed in the ſaid recovery: 
And that afterwards, the ſaid arch Banks was ſeiſed, and on 
the 27th of Pebruary, 1737, died ſeiſed without iſſue, . 


* 
ra 


That Thomas 75 regonwell, the teat” fin 5 Fobn Argen 
well, firſt above named, and only brother of John Tregonwell, 
who was eldeſt ſon and heir of the firſt named Fohn Tregon- 
well, had iſſue John his ſon ; that on the 2oth of May, 165 5. 
Thomas T. regonwell died; and Fohn, his ſon and heir, had iſſue 
Jobn, and died; and that John, the grandſon of Thomas, had 
iſſue Thomas Tregonwell, the leſſor of the plaintiff, and on the 
iſt of June, 1730, died, ring him his ſon and heir. act! 


That Lawrence Beng ton Banks, an alla, Lad iſſue w_ Chrit- 
tina his wife, an alien, the before named Sir Jacob Banks, 
and three * Brita, Ingri and Anna Chr Mina; Brita 


4 married 


* F - 
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inn An ens? 
Caſes, in Parltament. 
niatfied one Peter 9 een. an alien, and bad fue” by him 


Margareta, all Peet and died leelbg a oi he, 1e 


o hat bas * von 9 ly „l i117 


That Iugri was married and had TY whols names were 


ELLE to the zjutors, all aliens, and died leaving ſuch iſſue 


living in Sweden. That Anna Chriſtina was dead, without 
iſſue. That Maria Chriſtina, the eldeſt daughter, and Brita, 


the ſecond daughter of Brita by Peter Bohingreen, were both 


living; and that Chriſtina, the third daughter of Brita by Peter 


HBobingreen, had iſſue aliens, whoſe names were unknown to the 


jurors, and was dead. That Margaretta, the fourth daughter, 
married John Strachan, born an alien, and had iſſue the defen- 


dant Jobs Strachan, their ſon, born in London the 17th of 


March, 1707 ; and that Margaretta died in February, 1726, 


leaving him her only ſon. i 


That John Stratban, the father of the ſaid defendant, by an 
act of the 12 Will. III. was naturaltzed; and that the defendant 
was a natural born ee The verdict then concluded to 
. e of the Courts: „ gi agen aft ron „Hin 


This FN ce n was twice . in Nee of King' 


Bench, in Hilary term, 1742, and the Court being wer 


theig ofinigns: gaye Jans ment for the defendants... 7 
To reverſe this ;adgment, ay writ. * error. Ta ee in 
Parliament; and on behalf of the plaintiff 3 in error, wha claim- 
ed ex parte materna, it was argued, that the rule of law 1 18 clear, 
that the eſtate of one dying ſeiſed by deſcent ex parte mater ns, 
can deſcend to none but the heir ex parte noterna z, it being 
founded. on natural juſtice, that an eſtate ſhould go to the blogd 


and family from whence it came; where the, owner himſelf 


has not thought fit to give it away from, them. That, this 
eſtate; was originally the inheritance of Faceb, Bandes mother 
and her anceſtors; and therefore, if there ha d been no inter- 
ruption in the courſe of deſcent, it muſt now deſcend to the 


plaintiff, That the only ipterruptions inſiſted on, were the 
ſettlement of 1680, and the recovery and deed of uſes in 1725. 


As to the former, it was only a temporary interruption of the 


paſſeſſion, by the particular © or partial eſtates carved out of 5 
8 TA 
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fee, the inheritldts Being ſtill left to deſcend vx parte materna; 
and whenever thoſe particular eſtates ſhould determine, whe- 
ther by the death of the parties, or by bar or extinguiſhment 
of them, the poſſeſſion would return to the old inheritance 
again, And as to the latter, the recovery and deed of uſes 
only determined and barred the particular eſtates, and conſe- 
quently let the fee into poſſeſſion in the ſame condition and 
quality as when in reverſion; and therefore could not alter the 
nature of the antient uſe, or the deſcendible quality of it. 
That this is clearly the caſe where a fine is levied by tenant in 
tail, who has the reverſion in fee in himſelf; it having been 
ſettled, that ſuch a fine extinguiſhes the eſtate tail, and lets 
the old reverſion into poſſeſſion : Nor is there any material dif- 
ference between a fine and recovery, for ſo far as their reſpective 
powers reach, they are both univerſally held to be bars of the 


particular eſtates, and conveyances of their on inheritance in 
tee. 


It is objected, that a recovery not only bars the eſtate 'tail, 
but the remainders alſo. But that diſtinction is totally imma- 
terial, becauſe it affects only the extent of the bar or extin- 
guiſhment, not the manner in which thoſe inſtruments operate. 
It proves the recovery to be a bar or extinguiſhment of the 
eſtates tail, both in poſſeſſion and remainder, but does not prove 
it to be leſs a bar or extinguiſhment of either; and the bar or 
extinguiſhment of both by the recovery, as much lets in the 


reverſion in fee after both, as a bar or extinguiſhment by fine 


of one, lets in the reverſion in fee dependent on that one only. 
That this diſtinction could not be applicable to the caſe of a 
recovery by tenant in tail, with an immediate reverſion. in fee 
in himſelf; and it would be extremely difficult to maintain, 


that in ſuch a caſe, the uſe would be the 'old one, and go ex 


parte materna; but that in the preſent cafe it was a new one, 
only becauſe there was an intermediate remainder in tail, which 
was equally, and but equally, barred with the eſtate tail in poſ- 
ſeſſion. Or, if that ſhould be admitted to be no material point 
of diſtinction, it would be as hard to maintain, that if tenant 
in tail with reverſion in fee in himſelf, deſcending ex parte ma- 
terna, bars the eſtate tail by a fine, the reſulting or declared 
uſe in fee to himſelf would be the antient uſe, and go ex parte 

Vo. V. 6 K materna; 


2 Coed hai werke 


* materna; but that if the ſame tenant in tail. bars. the , ſame 

— eſtate tail by a r the teſulting or declared uſe, would be 

a new uſe, and gu e parte Pater le. That 1 it was apprehended, . 

no caſe could be cited to warrant this h de and, if not, 
reaſon and equity ey, Shit, that, tl ? Sy 


1 591 5119001 
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41 It is alſo objected, ther a an is EE l. Fer conveyance 


2 


is DEG» 
by! a tenant in tail with remaindets over, and therefore Tn 
er 


| a grant from him; and that the recoveror comes in un 

{ eg in the per as his grantee; and therefore as 4 purchafor, 
But this would be to make the recovery operate, not as a bar 
to the particular oſtates tail in poſſeſſiobn and rettiainder, which 
is the ſenſe and language of all the books; But as a bar to his 
own reverſion in fee, which is abſurd. Nef ffde sd is a 1400. 
ery, in any other ſenſe, a grant from the tenant in tail, than 
1 as it is a common aſſurance, by Which he may bar thoſe par- 
ticular eſtates, and acquire or convey the fee ſumple in HET 
fion : But it is not leſs ſuch an acquiſition, if he 

barring the particular intermediate eſtates, and getting Fo co. 
fee into poſſeſſion,” than if it could be ſaid to be a grant of the 
eſtate tail itſelf to himſelf in fee. But whatever might be the 
caſe, where the eſtate tail in p ofleſſion, together with. the 
remainder or teverfion in others, include the whole, inheritance, | 
yet where the tehänt in tail in! oflef on has alſo the reverſion 
in fee; the recobery operates as a conveyance of the reverſion, 
and a bar of the intermediate eſtates, A recovery i is not a ſoft 
of conveyunce more re proper to Bar temainders, than a fine is to 
bar air eſtate tail alone; nor can the recoveror come more un- 
der the tenant in tall, or his eſtate, or be more properly 2 
grantee from him f his eſtate tail, than the conuſee of a ſine 
is under the conuſor; and yet in this latter caſe, that notion 


Nage not en the eſtate tail from merging in the 
fee. 2 b wh? oa ; 


ITE Az 


It is 8 8 objeted, that! the eſtate tall ! is continue 
and enlarged by the recovery: But this is at beſt a very in- 
accurate manner of ſpeaking, if not unintelligible or abſurd; ſince 
an eſtate. tail cannot continue longer than the iſſue per formam 
doni, and a fee ſimple cannot with any propriety be called an 
3 Se tail. The 1 5 reaſonable ſenſe of ſuch 1 5 

Sh 1 1 457 > 207% ions 


? 1 &# +» 


* "% 
A 
2 


ebtes Mints nt. 


Zana 05516) 2025 1 361! 


ſions is, that che kenant m_Tay ku! by exerciſing the power which | 
the law has given him of. barring, the eſtates tail, has become 
poſſeſſed of the abſolute IF in po denon; but; in this ſenſel it is 


e 


tenäht for life to the remainder-man in fee, is an enlargement 


of the remainder-man's eſtate; and is therefore more properly 


an enlargement of the fee Smple by, fnking+the-particularieſtate, 

than an enlargement, of the, . particular eſtate which is abſo- 
Jutely deſtroyed. Nor does this manner of i: conſidering the 
recovery, in the leaſt injure the abſoluteneſs of that power 
which the law gives the tenant in tail over the eſtate; becauſe 
he acquires as much; this way las the other, with this advan- 
tageous circumſtance, that it keeps the eſtate in its natural 


channel; and prevents the act done for one purpoſe only, 2 2 | 


enuripg to another. which; the party never thought of, 
which if he had, he might and eee; have avoided.” 


N 78 | #38 


no otherwiſe an EHilirgement 1 10 his eſtate, than a ſurrenden of * 


In Toppitr: of the judgment it Was ; contended, 3 Facob F. n 
Barks being tehant in tail under the ſettlement, of 1680, by R. Henle 


ATE. Nn 
parchale and not deſcent, the rule of _ deſcent, relied. on by the 
plaintiff” 1 in error, was only. applicable Where the per 


tion, if Jacob Banks acquired the fee by ſuffering a recovery as 


in law as poſſible owner of the Whole fee, mz; that: thedre- 
wainders and reverſions are in his power by ſuffering a recovery, 


which is the act 51 tenant in tall, and takes its effect out of the 
eſtate tail, in T1 ight 'of which alone he is impowered to-ſuffer - 


ſuch. recovery; as he thereby acquires, in judgment of law, an 
abſolute and pure fee againſt the remaindergmen and i: 
although the reverſion were ina ſtranger : Whereas by a fine, 


in tail, but as to the remainder-men or reverſioner it ſubſiſts, 


notwithſtanding that act, as a baſe; or determinable fee on failure 


which removed all, reſtraints and limitations enſuing or depend- 


his power in virtue of the eſtate tail which was gained by ſet- 
tlement, 


whoſe eſtate is in queſtion, was at the time, of, his death ſeiſed 
by deſcent; and no way affected i or influenced, the, ꝓreſent queſ- | 


tenant in tail by purchaſe.” That a hat a tenant. in tail as. conſidered | | 


the eſtate tail is only extinguiſhed and barred as againſt the iſſue 


| Of iſſue. It was, therefore ; apprehended, that by the recovery, D. : 


ent after the eſtate tail; the fee ſo acquired by atob Banks, I i 
proceeded: out of the eſtate tail, and took its effi; 'to the ufs of \ ; 
the perſon ſo enabled in law to ſuffer the ſame, as the refült 7. 


46.” C afes" in Parliament. 


—— tlement, 7. e. by purchaſe; and conſequently, the remainders 
8 and reverſions, which fubfiſted before the recovery, were alike 
| extinguiſhed and put to an end by force and operation of ſueh 
recovery. That if the eſtate tail, as to the iſſue only, is con- 

ſidered as barred by a recovery, and the old eſtate in fee or 
reverſion, ſubject to the eſtate tail, is let in and takes place, az 
contended for by the plaintiff; the conſequence and incon. 
venience thereof would be, that in that caſe every eſtate in the 
kingdom, of which a recovery is ſuffered by a tenant in tail, 

ſeiſed alſo of the reverſion in fee, would ſtill remain liable ag 

aſſets by deſcent, to the ſpecialty debts of the anceſtor from 

_ ' whom it deſcended ; (for the eſtate tail while it ſubſiſts, and 

the baſe fee gained by force of a fine, ſuſpends the remedy ſo 
i long as there is iſſue, and therefore preſerves the debt) and this 
form of conveyance, invented and long uſed to ſtrengthen the 
title of poſſeſſors who are tenants in tail, would be a means of 
deftroying ſuch intention, and 8 revive old demands to the 


ruin of many families. 


| Jupoext ArTER hearing counſel on this writ of error, the Judges 
| _ 1 26. (who attended according to order) were directed to deliver their 
p. 363. 368. opinions on the following queſtion ; viz. © Whether upon the 
| % death of Jacob Banks, the eſtate in queſtion did by law de- 
| «© ſcend to his heir on the part of the mother or not?” And the 


Judges having taken time to conſider, the Lord Chief Juſtice 
k of the Common Pleas delivered their reaſons at large, and con- 
| cluded with their opinions; ©* That the eſtate in queſtion, upon 
| e the death of Jacob Banks, did not deſcend to his heirs on 
«© the part of the mother.” Whereupon it was ORDERED and 
ADJUDGED, that' the judgment given in the Court of Kings 
Bench thould be affirmed, and the record remitted ; and that 
the plaintiff in error ſhould pay to the defendants in error, 100 
for their coſts in the Houle. 


vs: 7 71 


Caſes in parliament 


# # 
2 


| Sie Richard Meade, Bart. „„ Appellant. 
Daniel Mobb, Ely 7 geen ur Yet Reſpondent. 
20 19th April, 1744. e = aq l 


HE appellane being ſeiſed in fee of the town” 20 lands 
of Kilcoleman, and other lands in the barony of Fermoy, 
in the county of Cork, and intending to ſet the ſame for lives, 
or for years; ſome time in June or July, 1739, publiſhed an 
advertiſement for that purpoſe, and that propoſals would be 
received by himſelf at Ballintober, by the Reverend Dean Meade 
at Dean's Court, or by John Meade, Eſq; at Cork. 


The ny in conſequence of ſuch advertiſement, ſome 
time in the ſaid month of July, came to the appellant's houſe 
and propoſed to take the ſaid lands by leaſe ; whereupon, the ap- 
pellant told the reſpondent that the aſſizes of Cork were fixed 
for Auguſt following, and that he would then meet the reſpon- 
dent at Cort and treat with him about ſetting the ſaid lands. 
And accordingly, at the ſaid aſſizes, the reſpondent came to 
the appellant, and offered to give him 2507. per ann. rent for 
the ſaid lands; which the appellant rejected, and then pro- 
poſed to the reſpondent to ſet them by the acre, which he ab- 
ſolutely refuſed ; inſiſting not to take them by the acre, but at a 
rent in groſs. And having ſoon after propoſed to give 260 /. 
a year for the ſame; and the appellant being much ſolicited by 
the Dean and Mr. John Meade, on the reſpondent's behalf, at 
laſt agreed to ſet the ſaid lands to the reſpondent for 41 years; 
to commence from the 25th of March, 1740, at the yearly rent 
of 260/, 
cent's propoſal, the reſpondent inſiſted, that a leaſe or articles 
ſhould be immediately drawn and executed, in purſuance of ſuch 
agreement: But the appellant, being then in a great hurry of 
bulineſs, deſired, that as the leaſe was not to commence till 
upwards of fix months after, the execution of it, or the article 
might be poſtponed to ſome more proper opportunity, when it 
night be done with more deliberation ; and the appellant aſ- 
ſured the reſpondent that he would perform the ſaid agreement. 

Fat the reſpondent not being fat: isfied with ſuch aſſurance, and 


Vo I. 9 IHE 6 1. being 


And upon the appellant's ſo agreeing to the reſpon- 
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being very importunate to have ſomething in writing under the 
appellant's hand, to ſhew for his bargain before he went home, 


inſtructions were given by tie appellant and reſpondent to the 


ſaid John Meade, to prepare a draft of a leaſe or articles pur- 
ſuant to the ſaid agreement. And he having prepared ſuch 
draft, the ſame was delivered to the reſpondent, who imme- 
diately procured it to be engroſſed; and a blank being left in 
the draft and engtoſſment for the number of acres, the reſpond- 
ent propoſed that the ſame ſhould be filled up with one thouſand; 
to which. the appellant made anſwer, the lands did not con- 
tain ſo many acres; but that he might put down what number 
of acres he pleaſed, for that he the appellant would not warrant 
the number of acres from 100 to 1000; and that whatever 
number ſhould be mentioned, the words more or /e/5 ſhould 
follow, for that he had not ſet the lands by the acre, but in 
groſs : .Whereupon it was agreed, that the ſaid blank ſhould be 
filled up with the'words about nine hundred acres, be the ſame 
more or lejs (the appellant telling the reſpondent he could not 
be certain as to the number of acres, not having his map about 
him,); and the blank being fo filled up, the indenture pur- 
porting to be articles of agreement, or a demiſe of the pre- 
miſſes for 41 years, to commence from the 25th of Marc), 
1740, at the yearly rent of '260/. was duly executed by the 
appellant and reſpondent on the 21ſt of Auguſt, 1739. 


The reſpondent, on the 25th of March, 1740, being the day 
of the commencement of the term, entered upon the premiſſes, 
and continued in poſſeſſion and received the profits thereof; and 
half a year's rent having afterwards become due and being in 


arrear, the appellant diſtrained for the ſame. 


Whereupon, on the 19th of January, 1740, (a year and fis 
months after the perfection of the articles, and ten months 
after his actual entry on and enjoyment of the lands) the re- 
ſpondent exhibited his bill in the Court of Exchequer in Je- 
land, againſt the appellant, and againſt the ſaid Dean Meade and 
John Meade; and thereby ſuggeſted, that he had applied to the 
ſaid Dean Meade and John Meade for a leaſe of the ſaid lands, 
and was informed by them that they contained 960 or 979 
acres; and that although the appellant had a map of the pre- 
miſſes, whereby he knew the ſame contained leſs than 900 acres, 


yet 
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yet that he did not contradict them, but aſſented to and affirmed 
the ſaid repreſentation, in order to deceive the reſpondent: That 
altho he was well acquainted with the quality, yet he was ig- 
norant of the quantity of the ſaid lands; and took the ſaid leaſe, 
upon confidence that the lands contained the number of acres 
ſo repreſented, and that he was defrauded in the agreement, and 
induced to take the ſame at a groſs rent by ſuch miſrepreſenta- 
tion of the appellant, and of the ſajd Dean Meade and John 
Meade the appellant's agents; and that 30 acres, part of the 
ſaid lands, had been detained from him by perſons claiming a 
title thereto ; and that he had been hindered from the enjoy- 
ment of a turf, bog, or common, contiguous to the ſaid 
lands, by the Lord Viſcount Doneraile; who claimed an ex- 
cluſive right thereto, and withheld 2000 kiſhes of turf, which 
had been cut and ſaved by the reſpondent on the ſaid bog : 
And therefore prayed an injunction to ſtay the appellant's pro- 
ceedings at law on account of the rent, and to be releaſed from 
the ſaid agreement, as being obtained on falſe and fraudulent 
ſuggeſtions. 


On the 25th of April, 1741, the appellant put in his anſwer 
to this bill; and thereby ſet forth the ſeveral tranſactions and 
circumſtances before mentioned, and denied he knew of any 
repreſentation made of the number of acres by Dean Meade, or 
Jobn Meade, or that they, or either of them, were his agents or 
agent, or had any power to treat for the ſetting the ſaid lands; 

and denied he ever acquainted the reſpondent. that the lands 
contained any certain number of acres ; but admitted, that 
after the firſt application to him by the reſpondent for a leaſe, 
and before the ſecond, when the agreement: was , concluded, a 
ſurvey had been made and returned to him, whereby it ap- 
peared that the lands contained 874. acres, 2 roods, 13 perches ; 
but denied he intended at the time of the agreement, to deceive 
the reſpondent by any knowledge he had of ſuch ſurvey, for that 
he offered as well before, as at the time of concluding the agree- 
ment, to ſet the lands at a rent by the acre, which the reſpond- 
ent refuſed ; and declared, that he was as well acquainted with 
the lands as with his own, and propoſed to take them at a groſs 
rent: And the appellant by his anſwer offered, at his own ex- 
pence, to ſupport and defend the reſpondent's right and poſ- 
ſeſnon to every part of the demiſed premiſſes, and inſiſted that 
the 
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— the agreement was fairly entered into, and NF the reſpondent 


1744. 


— ought to perform the ſame. 


The other defendants alſo put in their anſwers, and denied 
having repreſented the lands to the reſpondent, as containing any 
certain number of acres whatſoever. 


On the 2d of Fuly, 1741, the reſpondent amended his bill; 
and thereby ſet forth, that he was adviſed that the article exe- 
cuted by him ought, in a Court of Equity, to be looked upon 
as an agreement to be carried into execution with the uſual 
clauſes and covenants (if the repreſentations made of the num. 
ber of acres ſhould not be conſidered as a fraud, ſo as to ſet aſide 
the agreement) ; and that it was an uſual clauſe, that a tenant 
might ſurrender on giving fix months notice to the landlord of 
ſuch his intent, and paying all rent and arrears : He therefore, 
by his bill, gave notice, that on the 25th of March, 1742, he 
would ſurrender and pay all rent and arrears due to that day, 
and waived all other allowances if ſuch ſurrender was accepted 
he alſo ſuggeſted, that there were 40 acres of common in the 
center of the lands, on which the tenants of the adjacent lands 
had an equal right of commonage with the tenants of Kilcoleman, 
and which the appellant, during the treaty, had concealed; 


and therefore the amended bill prayed, that if the appellant did 
not accept of the ſurrender offered, the reſpondent might be 


diſcharged from the ſaid articles, and have an allowance for the 
acres which the lands fell ſhort of the number repreſented, and 


for the common and detained acres and bog. 


To which amended bill the appellant, on the 16th of Novem- 
ber following, put in his anſwer ; and thereby inſiſted, that the 
ſaid leaſe or articles ought not to be conſidered in a Court of 
Equity as an agreement to be carried into execution, but as an 
actual demiſe of the lands; and that the clauſe of ſurrender 
mentioned in the bill was not an uſual clauſe, and was never 


| Inſerted except by particular agreement; he denied there was 


any ſuch clauſe. of ſurrender in any of his leaſes, or that any 


mention was made thereof during the treaty, and therefore 
refuſed to accept the ſurrender. He ſaid he was informed, and 


believed, that there was a common adjoining to or belonging 
to the ſaid lands, on which the tenants of the adjacent lands had 


4 | an 
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an equal right of commonage; but whether ſuch common was 
in the center of the lands, or what number of acres the ſame 
contained, he did not know ; but denied he concealed any ſuch 
right of commonage from the reſpondent, or that he knew or 
believed that the reſpondent took the ſaid common as part of the 
ſaid lands; and the appellant inſiſted on his right to the rent 
without any abatement whatſoever. 


The cauſe being at iſſue, ſeveral witneſſes were examined on 
both fides ; and the appellant having examined the ſaid Dean 
Meade and Jobn Meade, they fully proved the ſeveral tranſac- 
tions relating to the ſaid agreement, as before ſtated ; and the 
cauſe was ſet down to be heard as againſt the appellant only. 


On the 11th of May, and 6th of Fune, 1743, the cauſe was 
heard; and on the 5th of July following, it was ordered and 
decreed, that the ſaid leaſe or agreement ſhould be ſet aſide, and 
that the lands ſhould be forthwith ſurrendered ; and that the 


reſpondent ſhould account for what he made, or might have 


made, without wilful default, from the time he entered into 
the lands to the time of the ſurrender; and that an account 
ſhould be taken of what had been paid on account of rent : And 
it was referred to the Chief Remembrancer, or his Deputy, to 
{tate the account accordingly. 


From this decree the appellant appealed ; inſiſting, that in 
making the agreement there was not the leaſt ſurpriſe, fraud, 
miſrepreſentation, or concealment of any facts which the re- 
ſpondent required to be informed of; and that the number of 
acres was not inſerted in the leaſe as matter of ſubſtance, it not 
being then in the appellant's power to aſcertain the ſame, for 
want of his ſurvey. But, the number of acres was appre- 
hended to be altogether immaterial, becauſe the appellant re- 
fuſed to aſcertain the rent by that mode; but proceeded upon 
his own knowledge of the nature and quality of the land, and 
fixed the rent upon the groſs value only; and the reſpondent 
was fo far from deſiring any further time for his information, 
that he was very preſſing for the immediate execution of a leaſe, 
and which was unwillingly yielded to, merely to gratify him. 
That before the commencement of the term, the reſpondent 
ſurveyed the lands, and was thereby well appriſed of the nature 
Vor. IV. 6 M thereof, 


y 


D. Ryder, 
W. Murray. 
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thereof, and of the number of acres; and after ſuch ſuryey he 
entered into poſſeſſion, and enjoyed the ſame for ten months 
before he filed his bill. That the Court ought not to have de- 
creed upon any collateral evidence, contrary to the article in 
writing; the number of acres mentioned therein, being only by 
way of deſcription of the land, and not as a meaſure for the 
rent. And that if the reſpondent was entitled to any decree at 
all, the moſt he could expect was to have had the leaſe rectified 
by an abatement of the rent, in proportion to the deficiency, of 
the number of acres, and not to ſet the leaſe entirely aſide; 
It was therefore hoped, that the decree would be reverſed, the 
leaſe or agreement eitabliſhed, and the reſpondent's bill diſmiſſed 
with coſts, 


On behalf of the reſpondent it was argued, that in treaties 
for an agreement, a wilful and induſtrious concealment of the 
truth, in a material point, by one party, in order to keep the 
other in ignorance, and to profit by that ignorance, was a 
groſs fraud, and ought in equity to ſet aſide the contract; eſpe- 
cially, where, as in the preſent caſe, ſuch concealment is accom- 
panied with miſrepreſentation, and a premeditated intention to 
deceive. That the agents of the appellant repreſented the quan- 
tity of land propoſed to be demiſed, to be 100 acres more 


than it now appeared to be; and this repreſentation being made 


in his preſence, he, by not contradicting them, in effect con- 
firmed the truth of what they ſaid. That this was done before 
the execution of the agreement, and at a time when the appel- 
lant had cauſed a ſurvey to be taken, which aſcertained the 
exact limits and meaſure of the premiſles ; and yet he did not 
think proper to undeceive the reſpondent, but purpoſely con- 
cealed the true meaſure and quantity from him, and for this 
remarkable reaſon, as ſtated in his anſwer, becauſe he did nt 
think it prudent to diſchſe it; which afforded a more con- 
vincing proof of a premeditated intention to deceive the re- 
ſpondent, than the teſtimony of many witneſſes. That the 


garden and meadow-part of the premiſſes which the appellant 


demiſed as his own property, were, when ſo demiſed, claimed 
and enjoyed by one Mr. Fowkes and his tenants ; and the large 
tract of bog (a very material part of the premiſſes, as it fur- 
niſhes fuel to burn lime for manuring the land) had fince been 
evicted and was enjoyed by Lord Doneraile and his tenants, and 

2 a right 
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a right of common on other part of the premiſſes: That a 
privilege of grazing and cutting turf on part of the bog, and 
alſo a right of way or paſſage over part of the lands 1 1701 
were claimed and enjoyed by Mr. Fowkes and his tenants z, and 
yet all theſe facts were induſtriouſly concealed from. the re- 
ſpondent, who never diſcovered the ſame till after he took poſ- 
ſeſſion of the premiſſes. Upon the whole, as the quantity of 
land compriſed in the articles was not only leſs than it was 
repreſented to be, but even diminiſhed by a ſubſequent evic- 
tion; as the poſſeſſion and enjoyment of the reſidue was pre- 
judiced by ſeveral rights, which were never diſcovered to the 
reſpondent till his taking poſſeſſion; and as the tenants muſt 
be perpetually expoſed to diſputes and controverſies in main- 
taining the poſſeſſion ; the reſpondent could not be ſaid to have 
the thing he agreed for, but ſomething ſo different both in 
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quantity and value, as if repreſented in its true light, and 


with all its circumſtances, would have prevented the reſpondent 
from being enſnared into the articles by the concealment 
and miſrepreſentation of the appellant; and from which, in a 


Court of Equity, the reſpondent ought on cher account to be 
delivered. 


ArTER hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that in the ſaid decree, after the words (“ ſet 
*« afide”] theſe words ſhould be inſerted [-“ and that the re- 
ſpondent do execute a ſurrender of the ſaid agreement or 
* leaſe, to the appellant; and that ſuch ſurrender be ſettled 
* by one of the Barons of the ſaid Court of Exchequer in 


Ireland, in caſe the parties differ about the ſame ;”] that 


after the words [** account with the ſaid Sir Richard Meade for-] 
theſe words [“ what he made, or might have made without his 
* wilful default ”] ſhould be left out, and inftcad thereof theſe 
words [“ the rent of the ſaid lands and premiſſes after the 
rate of 260/. per ann. with ſuch deduCtions as are herein 
after mentioned” ] ſhould be inſerted; and that after the 


words [** to the time of the ſurrender thereof ”] theſe words 


ſhould be inſerted [“ and in caſe the reſpondent ſhall have 


© furrendered and yielded up to the appellant the poſſeſſion of 
© the ſaid lands, at any time, not being one of the half-yearly | 
days whereon the ſaid rent is by the ſaid agreement or leaſe - 


© reſerved to be paid, then the ſaid account of the rent of 
| & 260/. 


Drzcrte 
athrmed. 
with varia- 
tions, 
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TT © 2607. per ann. is to be carried on to the next half- yearly/ day 
*< of payment, after the time of yielding up the ſaid poſſeſſion 
_ © as aforeſaid ;”] and that after the words [** all juſt allowancesꝰ | 
theſe words ſhould be alſo inſerted [“ and let the Chief Re. 
** membrancer, or his Deputy, ſet a yearly value on ſuch part 
* of the demiſed lands and premiſſes, as the reſpondent could 
not have the poſſeſſion and enjoyment of, and make a propor- 
** tionable deduction for the ſame out of the ſaid rent :”) And 
it was further ORDEREPD, that the ſaid Court of Exchequer 
ſhould give all ſuch directions as ſhould be neceſſary and pro. 
per, for carrying this judgment into execution: And it was 
further oRDERED and ADJUDGED, that with theſe variations 
and additions, the ſaid decree ſhould be affirmed. 


_ 
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Caſe 59. John Leybourn M. iibam, Gen- 
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: Lin Error, 
George Lewis, on the Demiſe | 


oft Eaward, Earl of Derty, D efendant L 
26th April, 1744. 


J. C. Honey HE Earl of Derby brought his ejectment in the name 
Wil. 48. of George Lewis, the defendant in error, againſt the 
plaintiff in error, in the Court of King's Bench, for a meſſuage 

and lands in Wither/lack in the county of Weſtmorland : Where- 

upon iſſue being joined, the cauſe was tried at the Aſſizes held 

at Appleby in the year 1739, by a jury of gentlemen, when 2 

ſpecial verdict was found to the effect following; vig. 


| That King Henry VII. being ſeiſed in fee, in right of his 
Crown, of the manor of Witherflack, of which the premiſſes in 
queſtion were parcel, on the 25th of February, in the fourth 
year of his reign, by letters patent granted the ſaid manor and 
the premiſſes in queſtion to Thomas Stanley, then Earl of Der!) 
and the heirs male of his body. — That by virtue of this grant, 
Earl Thomas entered and was ſeiſed; and had iſſue George Lord 


Strange, who died in the life-time of his father, leaving flue 
T homas- 
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Thomas. — That Earl Thomas the grantee, died ſeiſed, whereby 8 2 
. url 4 1 . 744+ 
the premiſſes in queſtion deſcended to his grandſon Th 
Earl of Derby. That this Earl Thomas entered and was 
ſciſed of the premifſes in queſtion, and in Hilary term, 
Hen. VIII. ſuffered a common recovery; wherein James, 
Biſhop of Ely, Hugh, Biſhop of Sodor and Man, and other great 
perſons were demandants, and the ſaid Thomas, Earl of Derby, 
tenant ; who vouched to warranty one : Thomas Fiſh, the com- 
mon vouchee ; and that ſuch proceedings were thereupon had, 
that judgment was given, that the ſaid Biſhop of Ely and others 
the demandants, ſhould recover their ſeiſin of the premiſſes in 
queſtion againſt the ſaid Thomas, Earl of Derby, the grandſon ; 
and that the ſaid Thomas, Earl of Derby, the grandſon, ſhould 
have of the lands of the ſaid Thomas Fifh, of the value, Ce. 
and that the ſaid Themas Fiſh ſhould be amerced. — That after 
the ſaid common recovery, Earl Thomas the grandſon, entered 
into the premiſſes, and was ſeiſed thereof as the law requires; 
and had iſſue male of his body Edward, his eldeſt ſon, and 
afterwards died ſo ſeiſed; whereby the premiſſes deſcended to 
his ſaid ſon Edward, then Earl of Derby, who entered and 
was ſeiſed thereof as the law requires. — That the premiſſes in 
queſtion deſcended from him in a lineal deſcent to Ferdinand, 
Earl of Derby, who entered and was ſeiſed, and died fo ſeiſed 
without any iſſue male of his body, in the life-time of his bro- 
ther William; but that he left three daughters, Ann, Frances 
and Elizabeth. | 03 44 [ | 


— — 


— — — 
— = — — 


The jury further - found, that divers diſputes and: differ- 
ences ariſing between Earl William and the daughters of his 
brother Ferdinand, concerning the eſtates of the family; to 
compoſe thoſe differences, an act of Parliament was made, 
4 Fac. I. by which, inter alia, it was enacted, That Earl Mil- 
liam, for his life, and after his death James, his ſon and heir 
apparent, and the heirs male of his body; and in default of 
ſuch iſſue, the ſecond, third, fourth, fifth, ſixth and ſeventh 
ſons of Earl William, and the reſpective heirs male of their 
reſpective bodies ſucceſſively; and in default of ſuch iſſue, Sir 
Edward Stanley, during his lite, and after his deceaſe, his firſt, 
levond, third, fourth, fifth, fixth and ſeventh ſons, and the 
heirs male of their reſpective bodies ſucceſſively; and in default 
Mun N. — of 
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of ſuch iſſue, Edward Stanley of Bicterſtaſf during his life; 
and after his deceaſe, his , ſecond, third, fourth, fifth, ſixth 
and ſeventh ſons, and the heirs. male of their reſpective bodies 
ſucceſſively, ſhould and might from thenceforth hold and enjoy 
the premiſſes in queſtion. That in this act, there was 
contained a power for Earl William, Sir Edward Stanley and 
Edward Stanley reſpectively, after they ſhould be in the aQual 
poſſeſſion. of the eſtates to them limited; to make jointures for 
their reſpective wives, or eldeſt ſons wives: and alſo a proviſo, 
which ſaved all rights, intereſts, reverſions, &c. to the Crown, 
in the ſame manner and form, and to all intents and purpoſes, 
as if that act had never been made. —— That the premiſſes 
in queſtion, were parcel of the eſtates by the ſaid act ſettled. — 
That after the death of Earl William and James his ſon, the 


premiſſes in queſtion deſcended to Earl Charles, grandſon of 


Earl Villiam. That Earl Charles, in conſideration of 1317, 
195. by feoffment, and bargain and fale inrolled, both bearing 
date the 2oth of January, 1653, and by fine with proclama- 
tions, levied in Michaelmas term, 1654, conveyed the premiſes 
to John Leybourn in fee, who entered and was ſeiſed; and 
under whom the plaintiff in error claimed title. That Earl 
James the ſon, and Earl Charles the grandſon of Earl William, 


died without iſſue male. — That Sir Edward Stanley, in the 


ſaid act of Parliament mentioned, was alſo dead without iſſue.— 
That Edward, Earl of Derby, the leſſor of the plaintiff in eject- 
ment, was heir male of the body of Edward Stanley of Bicker- 


flaff, alſo mentioned in the ſaid act; and by the death of James, 


Earl of Derby, in the year 1735, became and was heir male of 
the firſt named Thomas, Earl of Derby, the grantee of the Crown. 
That Earl Edward, on the 157th of January, 1738, made 
an actual entry into the premiſſes in queſtion, claiming the 
ſame as his eſtate and freehold ; and afterwards, on the 19th of 
the fame month, demiſed the ſame to the ſaid George Lewis, 
who entered and was poſſeſſed thereof: And upon theſe facts, 
the jury ſubmitted the matters of law to the judgment of the 
Court. 


Upon the trial of this cauſe, the recovery ſuffered 5 Hen. VIII. 
was given in evidence, and no objection was then made to it; 
as the only doubt which occaſioned the finding of the ſpecial 
verdict 
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verdict was, whether the entry of the defendant in error was — 
lawful or not; and this depended upon the general queſtion, —— 
whether, notwithſtanding the recovery, the feoffment and fine 

of Earl Charles in 165 3, who then ſold the eſtate to the plain- 

tiff's anceſton, made a diſcontinuance or not: For if it did, the 

entry of the defendant in error was taken away. 


On his behalf it was inſiſted, that the feoffment and fine in 
1653, did not diſcontinue his remainder ; for that the reverſion 
of the eſtate being ultimately in the Crown, protected it from 
ſuch diſcontinuance. But to this it was anſwered, that it. 
did not ; becauſe a reverſion in the Crown, to prevent a diſcon- 
tinuance, muſt be a reverſion immediately dependent on the 
eſtate tail attempted to be diſcontinued, which this was not ; 
for by the recovery, 5 Hen. VIII. the old eftate tail was barred, 
and turned into a fee ſimple, deſcendible to Earl Thomas and 
his heirs general, as long as there were heirs male of the ſaid 
Earl ſubſiſting ; and the reverſion thereby left in the Crown, 
became only a mere poſſibility of reverter, after the determina- 
tion of ſuch qualified fee; and of conſequence, not within the 
protection of 34 Hen. VIII. which extended only to eſtates tail 
then ſubſiſting, which this was not: For that ſtatute only fays, 
that no feigned recovery hereafter to be had againſt tenant in 
tail of lands, whereof the reverſion or remainder at the time of 
ſuch recovery had, ſhall be in the King, ſhall bind, &c. 


And as to the eſtate tail created by the ſettlement which was 
confirmed by the act 4 James I. it was only a partial eſtate tail, 
created out of the fee ſimple gained by the recovery ; and the 
reverſion being left in the Crown by that act, in the ſame plight [ 
it was before, it was in no fort dependent upon, or connected Wl 
with the eſtate tail. then created ; but left to depend, as it did 9 
before, on the fee ſimple gained by the recovery; and which 
might poſſibly ſubſiſt many generations, after all the eſtates tail 
created by that act were ſpent: And therefore, the fine and 
feoffment in 1653, made a diſcontinuance of the remainder 
limited to the defendant in error; as they could not, nor did, in 
any manner affect the reverſion of the Crown, between whom 
and the remainder in tail, there was no privity or dependence. 


But upon this point, tho' argued three ſeveral times, the 
Court gave no opinion. 


For, 


R. Crowle. 
B. Crafter. 


the fatal conſequences which might attend this judgment: 
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For, upon arguing the caſe, the counſel for the defendant 
in error ſtarted a new objection ; namely, that no writ of exe. 
cution or entry of the recoverors, appeared upon the ſpecial 
verdict ; and as it was not found, it could not be preſumed, 
the recovery therefore was not good, and of conſequence the 
Earl's entry was lawful: And the Court being of that opinion, 
gave judgment for the Earl upon that point only. 


But to reverſe this judgment, the preſent writ of error was 
brought; and on behalf of the plaintiff in error it was inſiſted, 
that the judgment was erroneous, and that the writ of execy. 
tion, though not expreſſly found, ought to have been preſumed 
from the exemplification of the recovery itſelf, as found; its 
antiquity of above 230 years; its being entered upon the rolls; 
the dignity and quality of the parties to it; and a freſh entry of 
Earl Thomas, expreſſly found to be made after ſuch recovery; 
and likewiſe from the impoſſibility of any other proof of actual 
execution, For it is well known, that amongſt the rolls of 
the recoveries of that and the preceding reigns, the award of 
the writ of execution 1s not entered or indorſed upon one in 
twenty of them, as has been uſual of later years; and upon 
ſearch in the proper offices, where the writs of execution them- 
ſelves, of recoveries in thoſe early times, ought to be filed; 
not one of ſuch ancient writs is to be met with. That if any 
objection had been made to the recovery on this account, at the 
time of the trial, the Court would and ought to have directed 
the jury to find the execution of it, from the antiquity of the 
exemplification itſelf; and the poſſeſſion of the defendant and 
his anceſtors agreeable to it: And if fo, it was difficult to give 
a reaſon, why the Courts of Law ſhould not draw the ſame legal 
conclutions ; and make the like reaſonable implication from 
facts themſelves, which they would direct a jury upon their 
vaths to do. That the execution of this recovery ought fur- 
ther to be preſumed, from the fale by Earl Charles in 1053» 
and the acquieſcence of his two ſons, Earl William and Earl 
James ſucceſſively, for near fourſcore years together; and from 


For if this doctrine ſhould be eſtabliſhed, that the Judges ought 
not to preſume execution at this diſtance of time, it might 


Make the titles to great part of the property in this kingdom, 
4 which 
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which probably may depend on the validity. of ancient reco- 
veries, ſuffered before the ſtatute of 34 Hen. VIII. And if a 
jury, for any reaſons peculiar to themſelves, ſhould think pro- 
per to infiſt upon evidence to ſupport ſuch ancient recoveries, 
which, for the above reaſons, appears impoſſible to be laid 
before them; all property might be ſubjected to an arbitrary, 
and perhaps corrupt determination of a jury, without any redreſs 
whatever; as no attaint, or other remedy againſt them, would 
in ſuch caſe lie. That the preſumption now contended for, 
was farther aided by the length of poſſeſſion, tranſmitted from 


anceſtor to heir, and ſo expreſſly found by the jury, in a ſeries 


of quiet, peaceable and uninterrupted enjoyment for the com- 
paſs of near 100 years together. 


But admitting that the Court of King's Bench ought not, in 
ſtrictneſs of law, to have preſumed the writ of execution, as 
the jury had not expreſſly found it; yet it was apprehended to 
be at moſt but an imperfect verdict, and that therefore no judg- 
ment ſhould have been given thereon; , but a venire ſacias de 
novo, 7. e. a new trial, ought to have been awarded; but which 
the Court, on motion, refuſed. The objections to this 
motion were, that a venire facias de novo is only grantable, where 
the verdict is ſo imperfect, that the Court cannot give a com- 
pleat judgment upon it; or where the jury are guilty of miſ- 
behaviour, in not finding according to their duty: And it was 
apprehended, that both theſe reaſons concurred in the preſent 
caſe. For 1ſt, If it was the office of the jury to have found 
the fact of execution one way or the other, and not to have 
{ſubmitted that queſtion to the Court, becauſe the Court cannot 
legally preſume either way; they miſbehaved in not doing part 
of their duty, and therefore the record, in this particular, ſhould 
have been ſent back to them. And 2dly, If compleat juſtice 
could. not be done to the parties upon this record, no com- 
pleat judgment could be given upon it; and the whole merits 
of this caſe depending upon the queſtion, whether execution 
was awarded or not; as the jury had not, with certainty, found 
either way, but ſubmitted it as a queſtion to the Court ; and 
admitting that the Court could not, in ſtrictneſs of law, pre- 
fume there was execution, with what juſtice could they deter- 
mine there was not ? When it muſt be undoubtedly admitted, 
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that the reaſonable preſumption lay the other Way. It was 
therefore hoped, that theſe reaſons would be found to conclude 
ſtrongly in favour of a new trial, to afeertain this fact one way 
or the other; and that therefore the judgment of _ Court of 
King's 8 would be reverſed. | 


On thy other fide it was contended, that the judgment waz 
right, and ought to be affirmed ; becauſe it did not appear, 
that any writ of ſeiſin was ever awarded upon this common 
recovery ; or that the ſame was ever carried into execution by 
writ of ſeiſin, or otherwiſe : For until a writ of ſeiſin is award- 
ed, executed and returned (all which muſt appear upon record, 
and cannot be preſumed) it is not a perfect recovery, and ope- 
rates nothing ; nor is any new eſtate gained to the recoveror, 
or any uſe raiſed thereby, or the former eſtate altered or 
changed: And ſo it was determined on a queſtion upon this 
very recovery, ſo long ago as in the reign of King James I. 
The conſequence is, that Earl Thomas, notwithſtanding this 
recovery, ſtill continued tenant in tail, and the reverſion remain- 
ed in the Crown, undiſturbed or altered. Upon this, the 
Court of King's Bench principally founded their judgment; 
and ſuppoſing that judgment right upon this point, the reſt of 
the points inſiſted on by the rc r in error, were e apprehended 
to be Aendern 1 


But ſagpotiin this recovery had bedn carried into execution, 
it could not bar, diſcontinue, or alter the reverſion in the 
Crown; but that reverſion continued juſt the ſame, as if no 
ſuch recovery had been ſuffered. For it is a rule in law eſta- 
bliſhed beyond doubt, that a recovery ſuffered either before or 
ſince the ſtatute 34 Hen. VIII. cannot bar, diſcontinue or alter a 
reverſion in the Crown. And this being ſo, then whether the re- 
covery had; or had not, any effect upon the eſtate tail, from the 
time of ſuffering it to the 4th of Fames I. was quite immaterial 
to the preſent queſtion ; becauſe by the act then paſſed, the 
eſtate was entailed upon the heirs male of this noble family, 
with a remainder over to the ſons of Edward Stanley of Bicker- 
flaff, the anceſtor of the defendant in error, in tail male : And 
it has been determined, that this very act was no more than 
a legiſlative ſettlement of the eſtate, according to the agreement 


of 
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of the parties; and deriving the ſeveral limitations out of the old 
eſtate tail, but ſtill leaving the reyerſion in the: Crown. Beſides —— 
it is plain, that at the time of making that act, the old eſtate 
tail under the grant of Hen. VII. was underſtood to be ſtill 
ſubſiſting; becauſe, upon the death of Earl. Ferdinand without 
iſſue male, the eſtate came to William, his younger brother; 
whereas if there had been any ground to ſay, that a qualified 
fee was gained by the recovery of 5 Hen. VIII. the daughters 
of Earl Ferdinand would have been entitled. ' Taking it that 
Earl Charles, who made the feoffment in 1653, and levied the 
fine in 1654, was only tenant in tail under the ſettlement made 
by the act, with the reverſion in the Crown; then that feoff- 
ment and fine could be no diſcontinuance, or bar to the title of 
the defendant in error; becauſe the eſtate then in Earl Charles 
being of the gift of the Crown, and the reverſion ſtill in the 
Crown, it could not be barred or diſcontinued by fine or feoff- 
ment, being within the protection of the ſtatute 34 Hen. VIII. 
cap. 20. And this was alſo determined upon the conſtruction ＋ 32% 
of this very act of Parliament, upon a fine levied by Earl Charles | 


Jones, 237- 
of another part of the eſtate thereby ſettled, nnd neg" in the 
lame manner as the eſtate in 3 9 an. 


1 Inſt. 372. b. 


But ſuppoſing this cſtate not. under the protsdion of the ſta- 
tute 34 Hen. VIII. yet, as the defendant in error claimed in 


remainder, as heir male of the eldeſt ſon of Edward Stanley of 
bickeriaff, after failure of iſſue male of Earl Charles, who 
levied the fine, and not through him; the fine or feoffment 
could be no bar or diſcontinuance; of his eſtate, which he ſo 
claimed in remainder, or take away his entry; his title not 
accruing till the death of the laſt Earl James, who did not die 


till the Year 1 and eee he was n entitled to the 
premiſſes in queſtion. | Tree 


Ar TER hearing counſel on this writ of error, the two follow- JupomenT 
ing queſtions were put to the Judges; vis. I. Whether ſuf- wg 0 1 
" ien matter is found in the ſpecial verdict, whereupon 1 the p. 373.377. 

common recovery of Trinity term, 5 Hen. VIII. can be ad- 

* judged or taken to be a compleat valid recovery! ? II. If not, 

„hether by law, a venire facias de novo ought to be awarded 

in this caſe ?” And the Lord Chief Juſtice of the Common 
1 having delivered the unanimous opinion of the judges 


upon 
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of == upon both queſtions in the negative, and given, their , reaſons at 
—— large; it was thereupon oRDERED and Ap up Rp, that the 
judgment given in the Court of King's Bench ſhould be affirm- 
ed, and the record remitted : And it- was further ORDERED, 
that the plaintiff in error ſhould pay to the defendane 1 in error, 


10/7. for his coſts in the Houſe. 


Caſe 60. Cordelia Pendred, Widow, Morley Pen- 
dred, her eldeſt Son, an Infant,” age r Appellanrs,, 


John Hawkſ9aw, | — 4 
| + 
James Carroll Grieb, Eſq ad A6. 
diel Ed wards, — fy ther —— 
1ſt Mey, ö 8 Ts 2 


IR Maurice Euftace, being Habs af in Sollen of the 
PI lordſhip of Baltinglaſs, in the county of Mictlou, took 
upon him to make leaſes of the eſtate; and by indenture, dated 
the 24th of April, 1683, he demiſed the lands of Ballynure, 
; part of the ſaid lordſhip, containing by eſtimation 1004, acres, 
to Joſeph. Parrott and his heirs, for the lives of Peter Parrott, 
= hies ſon, and Joſhua Parrott and Thomas Litchfield, two of his 
N grandſons, at the yearly rent of 1 50 . with a clauſe of renewal 
| | — 
q for ever, upon the determination of any and every life then and 
thereafter to be inſerted at the nomination of the leſſee, upon 
, | payment of 100/.. as a fine for each life ſo to be inſerted: And 
| it was thereby provided, that if ſuch nomination and payment 
| was not made, from time to time, within the ſpace of fix months 
| after the death of any and every of the ſaid perſons ;, then it 
| ſhould and might be lawful to and for the ſaid Sir. Maurice 
Euſtace, his heirs and aſſigns, into the ſaid demiſed premiſſe 
to re-enter; and the-ſame to have again, repoſſeſs 00 enjoy, as 
in his and their former eſtate. 


James Carroll, Eſq; the reſpondent Fames's grandfather, hav- 
ing a right to the equity of redemption of the premiſſes, in 
Trinity term, 1683, preferred his bill in the Court of Chancery 
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in Ireland, againſt Sir Maurice Euſtace for a redemption, which 617th 
was accordingly decreed; but the leaſe to Parrott was Conl- Gaye 
firmed. And this decree was on the 21ſt of March, 1699, Vide Jour. 


affirmed, upon an appeal to the Houſe of Lords. 3 


Joſeph Parrott, the original leſſee, let out ſeveral parcels of 
the land to under-tenants for the ſame lives, but at an ad- 
vanced rent; particularly, he demiſed one parcel, containing 
about 600 acres, to Richard Clarke, at a rent of 1001. per ann. 
and a fine of 561. upon the renewal of every life: He after- 
wards, by leaſe and releaſe, dated the iſt and 2d- of July, 1709, 
mortgaged his leaſe for 100/. to Morley Saunders, Eſq; Doctor 
of Laws, then Prime Serjeant, and father of the appellant 
Cordelia Pendred ; and in the ſame year, he conveyed his equity 
of redemption to Dr. Saunders, for 3321. reſerving to himſelf 
20 acres, which he was to hold of Dr. Saunders at the rent of 
a pepper-corn ; and which alſo was afterwards purchaſed from 
him by Dr. Saunders, who likewiſe bought in the ſeveral in- 
tereſts of Foſeph Parrott's leſſees, except that of Richard Clarke. 


The right of James Carroll to the eſtate, ſubject to Parrott's 
leaſe, being ſettled by the decree of the Court of Chancery and 
the judgment of the Houſe of Lords; and Parrott's intereſt 
being veſted in Dr. Saunders, by the ſeveral aſſignments above 
mentioned; and Peter Parrott, a ceſtui que vie in the leaſe, 
being dead; James Carroll, by indenture, dated the 1ſt of No- 
vember, 1710, reciting the former leaſe, in conſideration of 

" 165]. being the fine payable by the former leaſe, and the in- 
tereſt thereof ſince the death of the ceſtui gue vie, demiſed the 
ſaid lands of Ballynure to Elias Crips, in truſt for Dr. Saunders, 
for the lives of Joſpbua Parrott and Thomas Litchfield, the two 
ſurviving lives in the former leaſe, and of Richard Clarke; re- 
ſerving the ſame rents and accates, and with the ſame coye- 
nants as were contained in the former leaſe. And Dr. Saunders, 
by indenture, dated the 14th of December, 1711, renewed the 
leaſe. to the ſaid. Richard Clarke for the fame lives, and de- 
{cribed in the ſame manner, at the rent of 100/. and a fine 


of 56/. 


James Carroll, in April, 1711, made a mortgage of his eſtate 
to Dr. Duncan Cuming in fee, for 700 I. And by his will, dated 
Vor. IV. 6 P EN the 
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the 28th of November, 1711, he deviſed all bis eſtate in the 


. ſaid lands, to the ſaid Dr. Duncan Cuming and Caleb Thomas, 


in truſt for the iſſue male or female of his own body, if he 
ſhould leave any; and for want of ſuch iſſue, then to the uſe 
of his grandſon the reſpondent James Carroll Griffith, and the 
heirs of his body: And in 1712, the teſtator died without iſſue, 
and without altering or revoking his will ; whereby the eſtate 
ſubje& to the ſaid mortgage, veſted in the reſpondent Griffith, 
who was then an infant of about five years old, and did not attain 
his full age till the year 1728. 


During all this time, Dr. Saunders never applied for the re- 
newal of his leaſe ; pretending he was not informed, nor ever 
enquired whether Jeſbua Parrott and Thomas Litchfield, the 
ceſtui que vies in the original leaſe, were living or dead; and yet 
in this interval he renewed the leaſes of his under-tenants, and 
took fines upon inſerting new lives, which he alledged was done 
rather to oblige the tenants, than becauſe it was any way ne- 
ceſſary. Accordingly, on the zoth of September, 1727, he re- 


newed the leaſe to Richard Clarke, for the following lives; viz, 


the life of Joſbua Parrott (deſcribing him by the name of 
Joſbua Parrott fon of Foſhua Parrott, late of Ballynure) the 


life of John Vinnett, (whoſe name was inſerted in the place of 


Thomas Litchfield, and for which a fine of 567. was paid) and 
the life of the ſaid Richard Clarke. 


There was one Foſhua Parrott, then living in the neigh- 
bourhood of the eſtate, who was the fon of Joſhua Parrott, the 
real ceſtui que vie in the original leaſe and grandſon of Foſeps 
Parrott the firſt leſſee: But no reaſon could be aſſigned why 
the deſcription of the ceſtui que vie in the original leaſe, who 
was therein called JFeſhua the grandſon of TJojeph, ſhould be 
varied in the renewed leaſe, and he ſhould be therein tiled 
Jofpua, the ſon of Joſhua Parrott; unleſs it was done with a 
view, that from the identity of the name of both theſe perſons, 
and of their fathers and family, and place of abode; (in which 
deſcription both of them exactly agreed,) and by ns out 
of this and all fature renewals, the diſtinction of his being the 
grandſon of Joſeph, (which was the circumſtance in which they 
differed) a reputation and belief might be gained amongſt the 
under-tcnants and neighbourhood, that Jaſbua Parrott, men- 
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tioned in the renewed leaſes, was the real and original cui que 
vie; and that the reſpondent Gri#th, who was then an infant, 
and his truſtees, who were entire ſtrangers to all the tranſ- 
actions relating to the original or renewed leaſes, might after- 
wards be impoſed upon, and induced to believe the ſame thing: 

And accordingly, in all the leaſes afterwards made of that part 
of the eſtate, either by Dr. Saunders, or by Richard Clarke, 
Foſhua Parrots was always deſcribed as the ſon of Joſbua Par- 
rott, and not as the grandſon of 7eſeph Parrott. 


The reſpondent Griſitb attained his age in 1728; and ſoon 


after paid off Dr. Cuming's mortgage, and had it aſſigned to the 
reſpondent Edwards in truſt for him. 


Richard Clarke, one of the ceſtui que vies in Dr. Saunders's 
leaſe, and a leſſee of part of the premiſſes under Dr. Saunders, 
died on the 29th of January, 1729; having made his will, 
whereby he deviſed his intereſt in the premiſſes to his nephew 
George Alcock ; who, being thereby entitled to Mr. Clarke's 
leaſe, applied to Dr. Saunders for a renewal ; and accordingly, 
on the 7th of April, 1730, Dr. Saunders received a fine of 56/7. 
and granted a new leaſe for the lives of Fo/ſpua Parrott the fon 
of Joſbua Parrott, John Winnett, and the ſaid George Alcock, 
whoſe life was inſerted in the place of the deceaſed Richard 
Clarke. 


Although Dr. Saunders renewed the leaſe and received the 
fine of his under-tenant Alcock, in about two months after the 
death of Clarke the ceſtui que vie; yet it was near three years 


before he applied to the reſpondent Grifith for a renewal, or 
cave him any notice of C/arte's death. 


But on the 19th of February, 1732, he wrote a letter, in- 


lorming him that Mr. Clarꝶe was dead, and deſiring a meet+- 
ing to be appointed for renewing the leaſe and paying the fine; 
and in his letter, named George Alcock as the life to be ſub- 
ſituted in the place of Mr. Clare. Upon the receipt of this 
letter, the reſpondent went with Mr. Anderſon bis Attorney, 
to Dr. Saunders's houſe in Dublin; when he propoſed to renew 
the leaſe and pay the fine, for inſerting the name of George 
Hicock in the place of Richard Clarke, and offered a banker's 
uote as a tender of the money; and the reſpondent enquiring 
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Clarke had been dead about 12 or 13 months; but that he was 
willing to pay intereſt for the fine, from the time the leaſe 
ought to have been renewed : And upon further diſcourſe, the 
reſpondent, or his agent, mentioned that they had ſome in. 
formation that Joſhua Parrott, the ceſtui que vie in the origi- 
nal leaſe, was dead; and having enquired whether Thoma; 
Litchfield the other ceſtui que vie was living or not, Dr. Saun- 
ders declared, that the ſaid Parrott was till living, and aid 
he was a poor old man; and that about three weeks or a month 
before, he had ſeen him and given him a piece of money; he 
alſo affirmed, that Thomas Litchfield was alive, and was at that 
time in the country; and the Doctor then inſiſting upon the 
tender which he had made, or that the reſpondent ſhould go 
to the banker's, who would pay down the money; the re- 
ſpondent and his agent, truſting to the Doctor's affirmation, 
that Clare had been dead no more than 12 or 13 months, and 
that Thomas Litchfield and Foſhua Parrott were both living; 
declared they would admit the bank note as a ſufficient tender, 
and would not take advantage of the lapſe of time fince the 
deceaſe of Clarke, provided Dr. Saunders made it appear that 
Parrott and Litehſield, the other ceſtui que vies, were ſtill living; 
but Dr. Saunders pretending he was foon to go out of town, 
and that his Attorney was at that time in the country, it was 
agreed to put off the farther conſideration of the affair to the 
next Eaſter term. 


During this interval, the reſpondent found that Richard 
Clarke had been dead about three years, and that Dr. Saunders 
had renewed the leaſe to Clarke's executor, near three years 
before their laſt meeting. This manifeſt attempt to impoſe upon 
the reſpondent, put him upon a more ſtrict enquiry after the 
other lives, and at laſt he diſcovered, that Foſhua Parrott, who 
paſſed in the neighbourhood for the ceſtui que vie in the leaſe, 
and to whom Dr. Saunders pretended he had given a piece of 
money, was great grandſon, .and not the grandſon of Joſepb 
Parrott named in the leaſes of 1683, and 1710, and was at the 
time of this enquiry about thirty years old: He alſo found that 
Tofhua Parrott, the grandſon of Joſeph, and Thomas Litchfield, 
the two real ceftui que vies, had been ſoldiers in the ſervice of 


Queen Anne; and that it was the general reputation, that ” 
ſal 
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ſaid Joſhua Parrott was killed at the ſiege of Mercia in the 
year 1705, or 1706, and was never heard of afterwards ; and 


that Thomas Litchfield had died on ſhipboard in his voyage from 


the ſiege of Barcelona, in or about the ſame year; and that his 
widow had been married above twenty years to a ſecond huſ- 
band : Upon theſe diſcoveries it appearing, that Dr. Saunders 


had been guilty of great miſrepreſentation and concealment of 


the truth, with a deſign to impoſe upon the reſpondent ; he 
declined all further meetings, and gave him to underſtand that 
he ſhould not renew the leaſe, which he inſiſted was abſolutely 
determined upon the death of Richard Clarke. 


Dr. Saunders therefore, in Trinity term, 1733, filed a bill in 
the Court of Exchequer in Ireland, againſt the reſpondent and 
Francis Anderſon his Attorney, who attended at the meeting 
above mentioned, and againſt the repreſentatives of Dr. Duncan 
Cuming, the mortgagee, who died ſometime before; and ſet 
forth, that he had been informed in the year 1742, of the 
death of Richard Clarke, and had on the 19th of February, 
1732, informed the reſpondent thereof, and tendered a fine to 
him, for inſerting the name of George Alcock in the room of 
Richard Clarke ; that the reſpondent had promiſed to renew 
the leaſe, upon receiving the fine with intereſt from ſix months 


after the death of Richard Clarke, which he ſtated by his bill 


to have happened about January, 1731 ; and he alſo ſuggeſted, 


that Joſhua Parrott and Thomas Litchfield, the two lives men- 
tioned in the leaſes of 1683, and 1710, were ſtill living ; but 
as they had been a great number of years out of the kingdom 
and not heard of, he was willing to admit them to be dead, 
and to ſubmit to pay fines for theſe lives, and to pay a fine for 


every ſeven years for each life reſpectively, from the time that 


theſe perſons were reſpectively reputed dead, with intereſt for 


each reſpective fine, from the time that it ought to have been 


paid; and therefore prayed, that the reſpondent might be 
compelled to renew the leaſe' for the lives of George Alcock, 


James Cartby and Fohn Winnett, with the reſervations and pro- 


viſions contained in the original leaſe. 


The reſpondent, in the fame term, brought an ejectment er 
the lands on a double demiſe ; viz. of himſelf and the reſpon- 
dent Edwards, as the aſſignee of Dr. Dum 8 N * 
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4 pron ry On the 26th of May, 1733. the reſpondent put in his an- 


—— ſwer to Dr. Saunders's bill, and admitted the application, made 
to him in February, 1732, for a renewal and the tender of a 
fine; and ſet forth the converſation had with Dr. Saunders on 
that occaſion, in the manner above mentioned; and admitted 
the promiſe not to take advantage of the lapſe of time ſince 
Clarke's deceaſe, under the proviſo and reſtrictions before 
ſtated ; but he relied on the legal determination of the leaſe, 

| and infiſted on Dr. Saunders's miſrepreſentation of the time of 
Clarke's death, his concealing the death of Litchfield and Par- 
rott, and his varying the deſcription of Joſhua Parrott. in the 
leaſe to his under-tenants, ſo as to make it tally with a perſon 
then in being, and thereby induce a belief of his being the 
original ceſtui que vie, as ſo many fraudulent; acts; and for 

. 8 which reaſons, he ought not to have any aſſiſtance or relief in a 


Court of Equity. 


Dr. Saunders afterwards amended his bill, ſetting forth the 
proceedings on the ejectment, and making the reſpondent Ed- 
wards a party, and praying an injunction; which the Court 
granted till the hearing of the cauſe, on his paying the rent 
and arrears then due, and on his entering into a recognizance 
to be accountable for the meſne profits of the lands from the 
death of Richard Clarke, __ to the further. order of the 
Court. 


The anions Carroll put in his anſwer to the amended 
bill; and in Eaſter term, 1734, filed a croſs bill againſt Dr. 
| Saunders and his under-lefſees, the tenants of the land ; wherein 
| he ſet forth the death of all the ceſtui gue vies in Dr. Saundart's 
leaſe, and charged the ſeveral fraudulent practices abovemen- 
. tioned, to conceal or miſrepreſent the time of their deaths; 

and prayed, that the defendant Saunders might account for the 

rent and arrears to the death of Richard Clarke, and for the 
meſne profits from that time, or for what he might have made 
thereof without his wilful default. 


Dr. Saunders put in an anſwer to this bill; and admitted, 
that he had renewed the leaſe to Richard Clarke in 1727, and 
had received a fine for inſerting the name of John Winnett in 


the place of Thomas Litchfield ; and yet pretended, he had no 
reaſon 
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reaſon to believe that Thomas Litchfield was dead: He alſo ad- 
mitted, that he might have ſaid at the meeting with the re- 
ſpondent Caroli and his agent in February, 1732, that Thomas 
Litchfield was alive and in the country; but ſaid he knew 
nothing of him, or where to enquire about him: He admitted 
that Joſhua Parrott the ſon of Foſhua Parrott, was named as a 
ceſtui que vie in the leaſes which he made to Richard Clarke 
and George Alcock; but pretended, it was by the miſtake of 
the Clerk who ingroſſed the deed, and not with any fraudulent 
view : He alſo admitted, that he told the reſpondent at the 
meeting in February, 1732, that Foſhua Parrott, the original 
ceſtui que vie, was alive, and lived in the neighbourhood of the 
eſtate ; that he had lately ſeen him and given him a piece of 
money, and that he was a poor old man: But ſaid, that he 
afterwards found himſelf miſtaken, and that the perſon he meant 
was not the cęſtui que vie; and that he ſeemed to him to be a 


middle aged man, or ſomewhat advanced in years. 


Iſſue being joined in both cauſes, and ſeveral witneſſes ex- 
amined in the original cauſe, and publication paſſed, both 
cauſes came on to be heard together, on the '8th, roth, and 
11th of November, 1736; when it was ordered and decreed, 
that the original bill of Dr. Morley Saunders ſhould be diſmiſſed 
with coſts, and that the injunction ſhould be diſſolved; and 
that the croſs bill ſhould be retained, until after a trial at law 
ſhould be had on the ejectment brought by the reſpondent for 
the recovery of the premiſſes: And the reſpondent was thereby 


at liberty to inrol the ſaid decree with coſts ; ; which Was accord- 
ingly done. | 


On the 5th of April, 1737, and before a trial could be had 


on the ejectment, Dr. Saunders died; leaving the appellant 


Cordelia, then the wife of George Pendred, Eſq; his only iſſue 
and heir at law; but before his death he made his will, dated 
the 4th of April, 1737, and thereby deviſed the reſidue of all 
his real and perſonal eſtate (except ſome Particular eſtates 
not compriſed in the ſaid leaſes, which were by the will 
deviſed to Frances his wife, for her jointure) to the appellant 
John Hawkſhaw, Iſaac Dobſon, Eſq; and 7. homas Medlicott, 
Gent. and their heirs, in truſt for the payment of his debts ; 


and then in truſt, to permit the appe ellant Cordelia, to receive the 
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— — profits to her ſeparate uſe during br life ; and after her death, 


1744. 


Ly md 


in truſt for the appellant Morley Pendred, eldeft fon of the 
appellant Cordelia, and the heirs of his body, with ſeveral re. 
mainders over; and appointed the ſaid Jobn Hawkſhaw, Fran- 
ces Saunders and Thomas Medlicott, executors of his will; 
who proved the ſame, and took upon them the execution of 


the truſt. 


The ejectment brought by _ e in 173 5 having 
abated by the death of Dr, Saunders, the reſpondent, as of 
Eaſter term, 1737, brought a new ejectment in the name of 
Samuel Cooke, leſſee of both the reſpondents ; to which the 
ſaid Medlicott and the appellant Hawkſhaw, made their defence; 
and the ſame having been tried at Wicklow, at the Summer Al. 
ſizes, 1737, and the ſaid Medlicott and the appellant Hawkſhaw 
not offering any evidence whatſoever to ſhew that any of the 
lives were in being, the reſpondent Grifih obtained a verdid; 
but by miſtake in the declaration, as to the time of laying the 
demiſe, he got a verdict only for three-fourths of the ſaid lands; 
the demiſe being laid before one of the coheirs of Dr. Cuming, 
had aſſigned to the reſpondent Edwards : And the reſpondent 
having obtained judgment on this verdict, Medl/icott and the 
appellant Hauꝶſbau brought a writ VE error in the Ei 
Chamber to ſtay execution. N 


The refpondetie 4 therefore, in Eafter term, 1738, brought a 
new ejectment on his own demiſe for the whole lands, to which 


Medlicott and the appellant Hawk/ſhaw made defence; and the 


reſpondent obtained a verdi& at the then next Aſſizes, and in 
Michaelmas term following entered up judgment thereon ; 
whereupon Medlicott and the appellant Hawkfhaw brought 
another writ of error, which they afterwards withdrew ; ſo that 
the reſpondent was, by habere facias poſſeſionem, put into — 
ſion of the premiſſes on the 2d of —— 1739. 


The * cauſe having been duly revived, came on . ho 
heard upon the 8th of Fune, 1741; when it was decreed, that it 
ſhould be referred to the Chief Remembrancer, or his. Deputy, 
to ſtate an account between the reſpondent and the executors of 
Dr. Saunders, of the rents, accates and duties of the premiſſes, 


according to the rent reſerved by the leaſe made 10 James 00 
2 nol 
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Clarke ; and it was alſo ordered, that the ſaid Thomas Medlicott, 
Frances Saunders and the appellant Eawkſhaw, executors of 
Dr. Saunders, ſhould account with the reſpondent for what 
they or their teſtator made or might have made, without his or 
their wilful default, out of the premiſſes, from the death of 
Richard Clarke, till the reſpondent was put in poſſeſſion. 


From theſe decrees. the preſent appeal was brought; and on D. Ryder., 
behalf of the appellants it was inſiſted, that no proof had been T. Clarke. 


made of any fraud or deſigned miſrepreſentation in Dr. Saunders; 
or that he had any notice of the deaths either of Parrott or 
Litchfield, at the time of his application for a renewal. That 
it was impoſſible, from the evidence, to fix when Dr. Saunders 
ought to have demanded a renewal, ſo as to fave his leaſe; 
unleſs the exact point of time could be aſcertained, when the 
preſumption of their being alive ceaſed, and of their being dead 
began ; and conſequently, there was no proof of a breach of the 
covenant for renewal by any lapſe of time. If it was to be 
ſuppoſed, that Parrott and Litchfield were dead in the wars, 
before the leaſe granted by the reſpondent's anceſtor to Dr. 
Saunders, it was the fault of the leſſor to grant ſuch a leaſe ; 
but if it was to be preſumed that they were then living, not 
the leaſt evidence had been offered of their deaths, but only of 
their long abſence. And it would be of .very fatal conſequence 
to leſſees of this kind, who were very numerous in Jreland, to 
be obliged, upon pain of forfeiting their leaſes, to make appli- 
cations to renew, before they have notice of the deaths of their 
ceſtui que vies; eſpecially as it is in the power of the landlord, 
by the [-:/þ ſtatute of 7 Will. III. c. 8. to call upon his leſſee, 
after ſeven years abſence of a nominee or ce/iuz que vie, and 
oblige him to prove him to be living. But ſuppoſing Dr. 
Saunders to have been guilty of any neglect or delay in this caſe, 
it is the conſtant practice of Courts of Equity to relieve againſt 
a lapſe of time in the performance of covenants -or conditions, 
where, as in the preſent caſe, a compenſation can be made for 
the delay; and more eſpecially, where ſuch lapſe of time has 
happened by miſtake or accident, and where the injury ariſing 


from a refuſal of relief will be irreparable, by loſing the eſtate 


itſelf, and all the improvements made upon it in confidence of 
a Continuance of the leaſe. 
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On the other ſide it was contended, that the leaſe being deter- 
mined, and the time for renewal long ſince elapſed, and Dr. 
Saunders having declined all applications to add any new life, 
till near three years after the deceaſe of the ſurviving ceſtui ge 
die, there was no foundation to relieve againſt the lapſe of 
time, even ſuppoſing it to have happened from an innocent 
neglect; becauſe it was an eſſential part of the agreement, that 
the new life ſhould be named within the limited time; and way 
inſerted for this particular purpoſe, that the leſſor might from 
thenceforth have his chance of a new fine, by the death of the 
new ceſtui que vie; and therefore a Court of Equity could not 
diſpenſe with the leſſees neglect of nomination, without deſtroying 


— ſubſtantial part of the contract, and depriving the leſſor of a 


beneficial chance, for which the Court could not give a com- 


penſation. That Dr. Saunders appeared, from a variety of cir- 
cumſtances, to have acted a very unfair part; not only by chang- 
ing the deſcription of one of the ceſui que vies, but alſo in 
attempting, by concealment and miſrepreſentation of the truth, 


to enſnare the reſpondent into a renewal: For. it was in proof, 


that upon the treaty in February, 1732, in Dublin, and upon 
the reſpondent's deſiring to know how long Clarke had been 
dead, Dr. Saunders DOS that he had been dead only about 
thirteen or fourteen months; tho' he knew that Clarkt had 
been dead near three years, and tho' he had actually, on the 
7th of April, 1730, renewed a leaſe with George Alcock, who 
was Ctarke's deviſee. And when the Wenden at the ſame 
time, enquired what was become of Thomas Litchfield, one of 
the original ceſtui que vier, Dr. Saunders falſely affirmed, that 
he was in the country; tho' in the year 1727, he had renewed 
an under leaſe for the life of Fohn Winnett, in the room of 
Litchfield, and took 56/. for it, which was the full fine for 
adding a new life. And as to Joſhua Parrott, the other original 
ceſtui que vie, whoſe deſcription was varied in the renewed leaſes, 
as before mentioned, the reſpondent having ſome ſuſpicion of 
his death, particularly enquired of Dr. Saunders, during the 
treaty, if he was then living; to which the Doctor affirmed, 
and repeated the affirmation, that Joſhua Parrott, the ceſtui que 
vie in the leaſe, was alive, and had been with him about three 
weeks or a month before, and was a poor od man, to whom 


he had given a piece of money: All which no appeared to be 
I | a mani- 
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a manifeſt untruth. ' As to the pretence, that the deſcription 
of this man was varied by the miſtake of the ingroſſing Clerk, 
there was not the leaſt proof, or even a probability of it; for 


there was nothing that could miſlead the perſon who drew or 


ingroſſed the new leaſe, it being naturally the practice to fol- 
low the deſcriptions' of the old leaſes, and not to form new 


and different ones. It was therefore hoped,” that after ſo long 


an acquieſcence under the decree of November, 17 36, for dif- 
miſſion of the original bill, and after the trial of two ejectments, 
and verdicts obtained in both; the decrees would be affirmed, 
and the appeal diſmiſſed with nene coſts. 


1 


ACCORDINGLY, after hearing counſel on this appeal, i it was 
ORDERED and Ap jupp, that the ſame ſhould be diſmiſſed ; 
and the decrees therein complained of, affirmed : And it was 
further ORDERED, that the appellants ſhould pay to the reſpon- 
dents 1004, for their coſts, in reſpect of the ſaid appeal. 


The Right Honourable Angel, Countek: 
Dowager of Roſcommon, . 1 \p pellant, ; 
Thomas Fowke, Eſq; , eee „Aiſßogdehe⸗ 


Et è contra. V. Lea eee. 
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zd April, 174 oy | 
IR Henry Ingoldſby, Bart. grandfather of the appellant and 


of Elizabeth, late wife of the reſpondent Thomas Fowke, 
being ſeiſed in fee of ſeveral caſtles, manors, and eſtates in the 
counties of Eaſt Meath and Clare, and of ſeveral houſes in the 
city of Limerick in Ireland; and having iſſue two ſons, Villiam 


his eldeſt, and Charles his younger ſon ; by indentures of leafe 
and releaſe, dated the 2d and 3d of Fuly, 1694, i in conſideration 


of a marriage then lately had between the ſaid William Ingoldſby | 


and Theophila his wife, and in purſuance of articles, dated the 
24th of October, 1691, made previous to that marriage, and 
for other conſiderations in the ſettlement mentioned ; Sir Henry 
granted and conveyed all the before mentioned eſtates in Ea, 

Meath 


Decrees 
affirmed. 


Jour. vol. 26. 
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RA Meath and Clare, by their particular denominations, and all 
1745+ 


. other his eſtates in thoſe counties, or elſewhere in the king. 


dom of Ireland, to Sir Berkley Lucy and Colonel Ingoldſty, and 
their heirs, to the uſes following: 


£24 


As to the eſtates in the county of _ Meath, to truſteet for 
a term of 60 years, if William Ingoldſby and Theopbila ſhould 
ſo long live, to ſecure an annuity of 150/. per ann. to Theophilg 
for her ſeparate uſe; remainder to William Ingoldſby for life 
remainder to truſtees to preſerve contingent remainders; remain. 
der to Theophila for life; remainder to the firſt and other ſons 
of William and Theoph:la in tail male; remainder to truſtees for 
a term of 500 years, to raiſe portions for daughters of that 
marriage; remainder to the firſt and every other ſon of William 
by any other wife in tail male; remainder to Charles Ingoldſby 
for life; remainder to truſtees to preſerve contingent remain- 
ders; remainder to the firſt and every other ſon of Charles in 
tail male; remainder to Sir Henry Ingoldſby, and the. heirs, of 
his body; and after other remainders, which never took effect, 
remainder to Sir * Ne in fee. 


As to the hw in the connty wn” Clare = city of Limerick 
(except the lands of Clanderilau and ſeveral other lands, par- 
ticularly deſcribed and. excepted) to the uſe of Sir Henry In- 
goldſby for life; remainder, as to part, to Dame Ann his wife 
for life; remainder of the whole to William In golaſby for life; 
remainder to truſtees to preſerve the contingent remainders; 


remainder to the firſt and other ſons of William and 7. heap hila | in 
tail male; remainder to truſtees for 400 years, to raiſe portions 
4 for daughters; remainder to the firſt and every other ſon of 
ö | William Ingoldſby by any other wife; with like remainders over 
to Charles and his iſſue male, as were limited of the Eaſt 1 Meath 
eſtate ; ; with remainder to Sir Henry Ingoldſoy i in 1 


-— —_—— w—_ - 


And as to the lands of Clanderilaw, Derialicky, Derigybee 
and the other lands in the county of Clare, excepted out of the 
precedent limitation, to the uſe of Sir Henry for life; remain- 
der to Charles Ingoldſby for life; remainder to truſtees to pre- 
ſerve contingent remainders; remainder to his firſt and other 
ſons in tail male; remainder to. Sir Henry and' the heirs of his 
body, with ſeveral other remainders over, which never took 
effect; remainder to Sir Henry Ingold/by in fee. 


Fines 
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Fines and recbblliks were acer ald 197 ard ſuffered of all 


the before mentioned eſtates, in pyritence of a covenant in x this 
ſettlement indes Seile 


” » | | $ 4 
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Sir ary gel and his ike died in 178 Ot, "and Charles, 


his ſecond ſon, died in 1703, in | the life-time of William Ingoldfoy 


(then Sir William) leaving one ſon Henry, who died without 
iſſue in 1719, and one daughtet, the appellant, Lady Roſcommon. 


© © 


Sir William TIngoldſoy had iſſue by Theophila, his wife; only 
one daughter, Elisabeth; who afterwards, with the conſent of 
Sir Witliam, intermarried with the reſpondent Thomas Pirhe, 
and was, by virtue of the ſettlement, entitled to a portion of 


3000 J. which Was afterwards a by Sir among to the — 


* . 3 WS 4B 4h 
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Sir. Milian Ingolafy, after the n of Kis wife — 
iſſue male, and of his brother Charles and Henry his ſon with- 
out iſſue male, being, as heir of the body of Sir Henry Ingoldſby, 
tenant in tail general of all the before mentioned eſtates, by 


virtue of the ſeveral limitations in the ſeitlement; by inden- 


tures of leaſe and releaſe, dated the 20th and 121 fb of October, 
1719, conveyed all the eſtates in Eat Meath and Clare, and in 
the city of Limerick (except Gortafeen which was not then in 
his poſſeſſion) to Thomas Barry, to make him tenant to the 
precipe, that recoveries might be ſuffered of thoſe eſtates, 
which Tecoveries were thereby declared to * to the unt l Ar 
Wilam and his heirs. Wo Soft oc DOD 


#5 1971 


In Eaſter term, 1720, recoveries were nel ſnifared 
of the Eaſt Meath and Clare eſtates; but the houſes in, Lime- 


rick being of ſmall value, no recovery was, ſuffered of them,. 


The remainders in the ſettlement of 1694, of the Clare and 
Faſt Meath eſtates, being barred by theſe recoveries, and Sir 
IVilliam thereby becoming ſeiſed in fee ſimple; in Eafter term, 
1724, he, together with the reſpondent Fowke and Elizabeth 
his wife, levied a fine ſur canuſance de droit, &c. to James Med- 
licatt, of the lands in Girley and Curragh Town in the county. of 
Meath ;. and in Hilary term, 172 5, in conſideration of 1100/7. 
Another fine: was levied by them of ſeveral other parts of the 
eſtate in the county of Meath to Thomas Jones, Eſq; and other 

| + OR RT parts 
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parts of the eſtate in the county; of Clare were granted in ſee 


v1. 


to the uſe of the reſpondent for life, without impeachment of 


pteſerve contingent remainders; remainder to the Duke of Chan- 
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farm by Sir NE eee, UE rents noiblide zaun 

In April, hs, Sir Williah InbbldBy' died; | 1 upon tis 
death, the fee ſimple and inheritance of the lands in the couns 
tics of Eat Meath and Clare, included in the recoveries in 
1720, and the rents of ſuch of them as had been afterward 
granted in fee farm by Sir William, deſcended to Elizabeth, the 
reſpondent's late wife, as his only child and heir; and ſhe be- 
came entitled to an eſtate tail in the other premiſſes, not in- 
cluded in theſe recoveries, under the limitations in the ſættlement 
of 1694. And being ſo ſeiſed, by indenture quadrupartite, 
dated the 6th of June, 1726, and made between the reſpondent 
and Elizabeth his wife of the firſt part, the Moſt Noble James, 
Duke of Chandos and Sir Berkley Lucy of the ſecond part, 
Richard Pierſon and Robert Allen, Eſqrs. of the third part, and 
James How:fon, of the city of Dublin, Eſq; of the fourth part; 
the reſpondent covenanted and agreed with Hoiſon, that he 
and his wife would, before the end of Mzchaelmas term then 
next enſuing, levy! fines ſur conuſance de droit, &c, with pro- 
clamations of all the lands in the counties of Meath and Clare, 
and the houſes in Limericꝶ, and the fee farm rents of ſuch of 
the lands as had been granted by Sir William, and all other the 
caſtles, manors, meſſuages, towns, lands, tenements, fee farm 
rents and hereditaments whatſoever, which deſcended or came 
to Elizabeth, the reſpondent's wife, by the death of Sir William 
or Sir Henry Ingoldſby, or in which ſhe or the reſpondent in her 
right, or any other in truſt for her, had any eſtate in the coun- 
ties of Eaſt Meath or Clare, or in the city of Limerick or elſe- 
where in the kingdom of Jrel/and, to the ſeveral uſes following; 


As to all the eſtates in the county of Clare.and city of FF 
rick (except Gortafeen/ and alſo all the premiſſes called Girl, 
or Newton-Girley, or Curragh Town, in the county of Meath, 


waſte; remainder to truſtees to preſerve contingent remainders; 
remainder to the uſe of El/zabeth,.the reſpondent's wife, for 
life, without impeachment of waſte; remainder to truſtees to 


das 
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4s and Sir Berkley Lucy for z years, to raiſe 4000 J. portions r 
for younger children of the reſpondent and Eliaabeth; remain- 3 
der to the firſt and other ſons of the reſpondent and Elizabeth 
in tail male; remainder to their daughters in tail general; and 
for default of ſuch iſſue, remainder, to Elizabeth F owke and her 
heirs. | I Ml LOCK 


| . 
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And as to all theipremifles in the county of Meath (except 
the before mentioned premiſſes in Girley and Neroton-Girley. 
and Curragh Town) and alſo tha lands of Gortafeen, and all the 
other eſtates intended to be compriſed in the ſaid fines, of which 
no uſe was before limited; to the uſe of Pierſon and Allen and 
their heirs, upon truſt, by ſale or mortgage, to raiſe ſuch ſums 
of money as the reſpondent and Elizabeth his wife, or the ſur- 
vivor of them, ſhould, by any writing under their hands and 
cals, or under the hand and ſeal of the ſurvivor of them, at- 

teſted by two or more credible witneſſes, direct or appoint; 
and after raiſing and payment of ſuch ſums and their charges, 
to convey.the reſidue of the premiſſes unſold, and the equity of 
redemption of ſuch as ſhould be mortgaged, to the reſpondent 
for life, without impeachment of waſte and after his deceaſe, 
to the uſe of ſuch perſon and perſons, and for fach eſtate and 
eſtates, and chargeable with ſuch ſum or ſums, as the ſajd 
Elizabeth ſhould, by any writing under her hand and ſeal, 
atteſted; by two or more credible: witneſſes (notwithſtanding her 
coverture, and as if ſhe were ſole and unmarried); direct, limit 
or appoint; and for want of ſuch direction, limitation or appoint- 
ment, to convey the ſame to her, and her heirs and aſſigns for | 
ever. And in this indenture was contained a proviſo in the words [| 
following: “Provided always, and theſe preſents are upon, this | 
condition, nevertheleſs, that if there ſhall be no iſſue by the [| 
„ ſaid Thomas Fowke on the body of the ſaid Elizabeth his 
wife begotten, or being ſuch, all of them ſhall die in the 
© life-time of the ſaid Elizabeth; that then and in ſuch caſe, 
it ſhall and may be lawful to and for the ſaid Eligabetb, by 
any writing under her hand and ſeal, atteſted by two or more 

* credible witneſſes (notwithſtanding her coverture, and as if 
** ſhe were ſole and unmarried) to revoke, alter, change or make 
void all or any the uſe or uſes, eſtate and eſtates, truſts, 

limitations, declarations and agreements in theſe preſents 


4 contained 
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© contained (except the eſtate for life herein before limited or 
* intended to be limited tothe. ſaid Thamas Fowke, Without 
* impeachment of waſte, and except ſuch eſtates as ſhall be ſold 
or mortgaged by the ſaid; Richard Pienſan and Robert Alen, 
* for raiſing money as aforeſaid, and , except ſuch fee, farm 
grants and leaſes for years, as ſhall be made by virtue of the 
power herein before mentioned): And by the ſame or any ather 
* deed, (notwithſtanding her coyerture, | and as if ſhe were 
«ſole and unmarried) to grant, limit and . appoint. the ſame 
<« premilles, or any part or parcel thereof, to any perſon or 
*« perſons whatſoever, for ſuch uſe and uſes, eſtate and eſtates, 
„either in fee ſimple, fee tail, or for life or lives, or for any 
* term or number of years, determinable on any life or lives, 
or any term or number of years certain, and charged and 


* chargeable with ſuch annual ſum and ſums of money, and 
in ſuch manner and form, as the ſaid E/zzaberh ſhall think 


fit, direct or appoint; any thing herein before contained to 
e the contrary notwithſtanding.“ 


In Michaelmas term, 1726, fines with proclamations * were 
duly levied by the reſpondent and his wife to James Howiſon, 
of all the before mentioned eſtates i in the counties of Meath and 
Clare. | / 


Some of the eſtates" were ſold 4 by the b and a 
mortgaged, in purſuance of the aforeſaid truſt, with the con- 
currence of the reſpondent and his wife, for the payment of 
Sir William Ingoldſby's debts, and for other purpoſes ; but the 
lands conveyed to the truſtees by the deed of 1726, not being 
ſufficient to diſcharge all the debts and incumbrances affecting 
the eſtates, and the reſpondent not having any iſſue by Eliaa- 
beth his wife, living; by indentures of leaſe and releaſe, dated 
the 6th and 7th of July, 1729, the releaſe being quadrupartite, 
and made between the reſpondent and Elizabeth his wife and 
Robert Allen of the firſt part, the Duke of Chandos and Sir 
Berkley Lucy of the ſecond part, John Fowke, Eſq; of the third 
part, and Thomas Meagher, Eſq; of the fourth part ; reciting the 
{ſettlement of the 6th of June, 1726, and ſome other ſubſequent 
deeds, whereby the intereſt of Richard Pierſon, the truſtee, 
had been, aſſigned to John Fowke ; and reciting, that part 61 
the premiſſes, veſted by the ſertlement in 1726 in Robert All. 


all. 
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and Richard Pierſon, had been ſold, and that other parts had 
been mortgaged ; and that the money ariſing by ſuch fale and 
mortgages had been applied in ſatisfaction of juſt debts and in- 
cumbrances, but that the ſame was inſufficient for the payment 
and diſcharge of all the debts and incumbrances affecting all 
the eſtates in the former ſettlement; and that it was therefore 
neceſſary, for the diſcharge of Sir William In goldſby's debts, 
and other debts, that a further part of the elke ſhould be 
veſted in truſtees, to be ſold for payment thereof; and that it 
was moſt convenient, that the refidue of the Ba Meath eſtate 
ſhould ' be ſold for thoſe purpoſes : Therefore the reſpondent 
and Elizabeth his wife and Robert Allen conveyed to Jobn Fowke 
and his heirs, all the caſtles, manors and eſtates whatſoever, in 
the county of Eaft Meath, which remained unſold, upon truſt 
by ſale or mortgage, to raiſe from time to time, ſuch ſums of 
money as the reſpondent and Elisabeth his wife, or the ſur- 
vivor of them, ſhould, by any writing or writings under their 
hands and ſeals, or under the hand and ſeal of the ſurvivor of 
them, atteſted by two or more witneſſes, direct or appoint; to 
be applied as they, or the ſurvivor of them, ſhould direct; and 
after payment of ſuch ſums and their charges, upon truſt, to 
convey the reſidue of the premiſſes remaining unſold, and the 
equity 6f redemption of ſuch as ſhould be mortgaged, to the 
uſe of the reſpondent for life, without impeachment of waſte ; 
and after his deceaſe, to the uſe of ſuch perſon and perſons, 
and for ſuch eſtate and eſtates, and charged and chargeable with 
any annual, or other ſums of money, in ſuch manner as the 
faid Elizabeth Fowke ſhould, by any writing under her hand and 
ſeal, atteſted by two or more credible witneſſes (notwithſtanding 
her coverture, and as if ſhe was ſole and unmarried) direct, 
limit or appoint ; and for want of ſuch appointment; to Eliza- it | 
beth Fowke, her heirs and aſſigns for ever. And the Duke of - | 
Chandos and Sir Berkley Lucy likewiſe aſſigned the term of 500 1 
years, of the before mentioned eſtates in the county of Meath, | * | 
veſted in them by the ſettlement of June, 1726, to | Thomas | 
Meagher, upon truſt to attend the inheritance : And there was i 
a proviſo in this deed, that nothing therein contained ſhould | if 
extend: to alter the uſes in the ſettlement of 1726, limited of 
the lands of Gortafeen, or of the premiſſes in the county of Clare ii 
or city of Limerick ;z but that the fame, being then of the yearly "nl 
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value of 778 J. 56. ſhould ſtand charged with, and be ſubject to 
the raiſing the 3000 J. portions, and ſuch other truſts as the 
ſaid term of 500 years ſtood thereby limited: And alſo another 
proviſo, that untił the premiſſes in the county of Mearb ſnould 
be ſold, the reſpondent and his wife, during their lives; and 
every other perſon who ſhould be entitled to the ſame by the 
former ſettlement of 1726, ſhould receive the rents and profit 
thereof. And a power was given to the ireſpondetit and his 
wife, and the ſurvivor of them,; by deed in writing, to“ Idaſe 
the eſtates in the county of Clare and city of Limerick;0to' any 
perſons, in fee farm, or for lives or 77 as they mae 
fit, ar _ * Pars vont. 119170 , $113 1 un : 
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T he * 8 wiſe KAY haves any. Y children Meisen gy 
made her laſt will in writing (or writing in nature of a will) 
under her hand and ſeal, and in the preſence of three credible | 
witneſſes, who atteſted the ſame in her preſence, dated the 1 3th 
of January, 17343 and thereby, without taking notice of the 
power in the ſettlement of 1726, ſhe deviſed all her eſtates 
which deſcended to her by the death of Sir William Ingalaſby, 
or Sir Henry ; Ingo ldſby, and in which ſhe, Or the reſpondent 
in her right, or any other perſon in truſt for her, then had any 
eſtate, in the counties of Clare, or Ea Meath, and city of 
Limerick, or elſewhere in the kingdom of Ireland, (ſubject to 


Wo hos rr therein u eg to drs Telpotidenit and bis heirs. 
13033. 0 d 3113 3. $ 


Soon after IR this will, viz. in July, 13 55 tlie rbſpcn- 
dent's wife died; and the reſpondent continued: in poſſeſſion of 
all the eſtates in the counties of Meath and Clare, andvof the 
houſes in the city of Limerich, which remained unſold, and 
were included in the original ſettlement of 16943 except the 
lands called Gortafeen, (which never were in the poſſeſſion of 
the family, and for which an ejectment was brought by the 
reſpondent and Elisabeth his wife, but no judgment was ever 
obtained therein) and except the lands of Clanderilau, De- 
_ rialicky and Derigyhee, and the other lands moles in Face lat 
limitation in the ſettlement of 1694. . 131 


bn uy, 126. the appellant filed her bill in 1 Court of 
Chancery in Ireland, againſt the reſpondent and againſt Jobn 


Fowke, Robert Allen and Thomas Meagher ; ſetting forth the 
before 
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before mentioned ſettlements, and the fines levied by the re- PRO 
' ſpondent and his wife, and that ſhe was in ſeiſin and per- 39 
ception of the rents being 04. per ann. of the lands of 
Clanderilau, and the other excepted lands in the county of 
Clare; and inſiſted, that as heir general of Sir Henry and Sir 
William Ingoldſby,randi of Eliaubtih the reſpondent's. late, wife, 
the: was entitled to the reverſion. of the premiſſes in the,coun- 
ties of Meath and Clare, and city of Limerick, after the death 
of the reſpondent, and to the immediate ſeiſin of Gortafeen ; 
but could not ſue for the ſame, having none of the title deeds, 
not a knowledge of any of the ſettlements, but from the in- 
rolment of the original ſettlement and memorials of other 
deeds in the reſpondent's cuſtody; and charged, that the re- 
ſpondent had made leaſes of Part of the pretty, and intended 
to ſell or incumber the other/ eſtates; and therefore prayed, 
that the reſpondent might ſet forth a liſt of the deeds in his 
hands relating to the premiſſes, and the contents thereof, and 
Sir Villiam's title to Gortaſten and his debts, and any other 
deeds or fines, except thoſe ſtated by the bill, which were 
leyied" or executed by the reſpondent and his wife; and a liſt 
of "the lands ſold and leaſed, and the ſums received thereby, and 
"whether he executed any leaſes in teverſion, ITE of up 
ſutrendefs, and What fines he received on leaſes. - 1 91685 
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To: this bill, the, reſpondent put in an anſwper and plea; and 
to ſo much of the bill as required the reſpondent to ſet forth 
the deeds and writings relating to the ſaid eſtates, or any part 
thereof, in his cuſtody Or power, except the deeds ſet forth 
in the anſwer; or that prayed a diſcovery, of the, debts of Sir 
William In goldſby, or of the eſtates which were leaſed, mort- 
gaged, or ſold by the reſpondent and his wife, or by him ſince 
her death, or of the monies raiſed thereby, or how the ſame 
were applied, or whether the reſpondent and his wife had 
executed any deeds, or levied any fines, except thoſe before 
mentioned, or whether he had made any leaſes of the premiſſes, 
or accepted fines on granting ſuch new leaſes ; and in bar of 
the relief prayed by the bill, the reſpondent pleaded the ſet- 
tlement in 1694, and the other deeds and fines before men- 
tioned, and the will of Elizabeth his late wife; and inſiſted, 
that by the common recoveries ſuffered by Sir William Ingoldſby, 
he became ſeiſed in fee of the premiſſes therein contained ; 

and 
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and that the remainders in tail created by the ſettlement in 
1694, were barred and deſtroyed ; ; that the Inheritance of the 
premiſſes deſcended 'to Elizabeth his wife; and that the," by 
joining with him in levying the fines in 70267 and executing 
the before mentioned deed of the 6th of June, 1726, to declare 
the ufes of thoſe fines, and by virtue of the power of \reyoca. 
tion therein contained, was well enabled tô execute the deeds 
of tke th and 7th of June, 1729, and to make her ſaid will; 
and that by virtue thereof, he was well entitled to the inhe- 
ritance of thoſe eſtates; and that the 8 was batred'of 
all up or olains thereto.” S123 1-22) Yo no; 

This gh a heme on to be —_ upon the 1 of 14 I 32587 
. was ordered, that the benefit of it ſhould be xeſeryed. 
til the hearing, with liberty 5 the pet to except to the 
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On the 2oth of November, 1 1741, G the ciuſe was heard; and 
on the 11th of December following, it was ordered, that à ſtate 
of the caſe ſhould be drawn up and ſent to the Court of Com. 
mon Pleas, for the opinion of that Court; Whether the Will, 
*'or writing purporting to be the will of Elizabeth Folate; 
« bearing date the 13th day of Faraty, 1734, bea due exe- 
*'cution of the "power in the deed of the Bth day of Fine, 
* 1726, or not?” And further directions were reſerved, ane Wer 


the Court ſhould have certified their opinion. oa | 8 


7 6 

_ 1 : 

| # 3 4 

; i : 
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In purſuance of this order, LG was accordingly ſtated; 
and the ſaid Court of Common Pleas, after hearing the matter 


ſpoken to by counſel on both ſides, were pleaſed to give their 


1 
opinion in writing, in the words following; ce We are of 
« opinion, that the will, or writing purporting to be the will 


Ea - „ ** 6 


ec of Elizabeth Fowke, bearing date the I 3th day of fanuary, 
10 1734, is a due execution of the power in the deed of the 
« 6th of Tune, 1726.” I Henry Singleton, George Gore, Robert 
PP Lindſay. 11 Lo tas 

Upon the return of this certificate, the aal came on again 
to be heard for further directions, upon the 3d « of Februaty, 


1742, and was adjourned till the 7th ; when it was (amongſt 


other things) ordered and Sete, that the Felporigefſt ſhould 
9 1 bring 
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bring in and depoſit with the Uſher of the Court, all the 
deeds, papers and writings which, were in his hands, power, or 
cuſtody; at the time of filing the bill, or ſince, relating to the 
lands of Curragh Town in the county of Meath, Gortafeen in 
the county of Clare, and the houſes and lands, in the city of 
Limerick, {abject to the further order of the Court; and that 
no perſon ſhould have inſpection , of. the ſaid deeds, papers and 
writings, without the order of the Court : And it was further 
declared and decreed, that the appellant was entitled unto, and 
ſhould have and recover the lands of Gortafeen, and the rever- 
ſion of the houſes and lands in the city of Limerick, after the 
death of the reſpondent; and that all temporary bars, as to 
the ſaid houſes and lands, ſhould be ſet aſide: And it was fur- 
ther ordered and adjudged, that the plea put in by the re- 
ſpondent, ſhould be allowed ; and that the bill, as to all the 
lands mentioned in the plea (except the lands of Gortafeen and 
the premiſſes in Limerick} ſhould be diſmiſſed ; and his Lord- 
ſhip was pleaſed to reſerve the conſideration of the appellant” 8 
applying to the Court, to ſet aſide all temporary bars as to the 
lands of Curragh Town, And it was further ordered, that it 
ſhould-be referred to the Maſter, to take an account of what 
debts affected the eſtate of Sir William Ingold/by, at the time 
of his death, and what part thereof had been paid, and by 
whom, and alſo what were the debts affecting the ſame fince his 
deceaſe, the amount of ſuch debts, and by whom contracted, 
with other directions uſual as to matters of account; and further 
directions were reſerved till after the report. 


From this decree the Counteſs appealed ; inſiſting, that in 
caſe the former power of revocation continued, notwithſtanding 
the ſubſequent deed of Fuly, 1729, Elizabeth Fowke had not 
properly executed that power by her will ; for according to the 
words and intent of the power reſerved to her by the deed of 
Fune, 1726, it ought to have been executed by deed, and not 
by will; and therefore the reverſion of the eſtates in Clare 
deſcended to the appellant. That two powers were reſerved to 
Elizabeth by the deed of 1726, one to revoke the uſes of the 
eſtates in Clare, by deed; the other, to limit ſuch parts of the 
eſtates in Eaſt Meath as remained unſold, by any writing: Now 


gave all her eſtate to her huſband ; which might be a proper 
TW. 6 U execution 


ſhe had made a will without reciting any power, and thereby 


D. Ryder. 


W. Murray. 
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execution of the latter power, but not of the former. It was 
reaſonable therefore to ſuppoſe, that ſhe only intended to do 
what ſhe regularly had done: And upon this ſuppoſition, ſhe 
had provided for her huſband in an ample manner for his life, 
and even given him ſome part of the eſtate in fee; but had per- 
mitted. the reverſion of other part, to deſcend to the heir at law 
of the family: And this ſeemed to be a reaſonable and equita- 


ble diſpoſition. + That as the lands of Gortafeen were not in 


the fines, nor was Eligabetb ever in poſſeſſion, the Court had 
declared the appellant to be entitled thereto in poſſeſſion; 
and therefore the deeds and writings thereof, ought to haye 
been decreed to be delivered to her. That as the houſes in 
Limerick were not in the fines, they were declared by the 
decree to belong to the appellant in reverſion ; and the deeds 


and writings ought not only to have been directed to be brought 


into Court; but the appellant ought to have been permitted 
to peruſe and take copies of them: And for the ſame reaſon, 
ſhe was entitled to the ſame decree as to the lands of Derialicky 
and Derigybee. And as the lands of Curragh Town were not 
compriſed, in the fines levied by Eligabetb Fowke, they could 
not be affected by the deeds which ſhe had executed; and there- 


fore it was conceived, that all temporary bars as to theſe lands 


ought to have been removed; and that the appellant-ought to 


have been at liberty to have inſpected and n en! of the 
deeds and writings relating thardto: TOW 


As to the objections taken to the decree by the crabs appeal, 
that the deeds and writing: ought not to have been directed to 
be produced; and that no account ought to be taken of Sir 
William Ingoldſby's debts, or of the money. raiſed by ſale of his 
eſtate; the appellant inſiſted, that in theſe particulars the de- 
cree was right. For as to the firſt objection, it was. already an- 
ſwered, and muſt depend upon the right to the eſtates; and as 
to the ſecond, Sir Milliam died ſeiſed in fee of the ſeveral lands 


claimed by the appellant; and therefore ſuch lands were legal 


aſſets as to his ſpecialty creditors. If therefore the appellant 
was entitled to any of theſe lands, an account of Sir Wlams 
debts, and of what ſums had been raiſed for the payment there- 
of, was abſolutely neceſſary to be taken; in order that it might 
appear, how far the lands claimed by the opppllant; were liable 


to the payment of thoſe debts. 6 
I 


' 
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Ia oppoſition to the grounds of the original appeal, it was * 
argued on the part of the reſpondent, that he was entitled to the We... 
abſolute! inheritance of all thoſe eſtates, which deſcended to ]. Browne. 
Elizabeth his late wife from Sir William Ingoldſby, and were T. Clarke. 
included in the ſettlement and fines of 1726. For by the power 
which ſhe reſerved to herſelf in that ſettlement, ſhe was enabled 
by any writing under her hand and ſeal, atteſted by two or more 
credible witneſſes, to revoke and change all the former uſes 
therein limited; and by the ſame | writing] or any other deed, to 
appoint new uſes; And her will (or the writing in nature of 
her will) was a good execution of this power of revocation and 
appointment; it being a writing under her hand and ſeal, at- 
teſted by three credible witneſſes; and ſubſtantially as well as 
literally anſwering the deſcription, and compriſing all the requi- 
ſites of the power. That to confine the execution of the 
power as if defigned to be by deed only, by reaſon of the latter 
words in the proviſo [by the ſame or any other deed] ; and to 
infer from thence, that Ce writing expreſſly mentioned in the 
former part of the power, and referred to even in this latter 

branch of it, muſt be only ſuch a writing as is in point of 
law. a deed; would be to make a conſtruction of the power 
directly contrary to the former part, which enabled her to re- 
voke the old uſes by any writing; as well as to the latter part 
of it, which enabled ber to appoint new uſes by the ſame 
[writing]; and would be to defeat and take away the opera- 
tion of clear and plain words by implication and inference 
only: And this too in a caſe, where the moſt liberal con- 
ſtruction in favour of the execution of the power is always 
made; this being a power reſerved by the owner of the in- 
heritance, and therefore to be conſidered as part of the original 


dominion, or right of diſpoſal, which a tenant in fee imple 
has by law over his eſtate. 


And - ſupport of the croſs appeal it was contended, that 
the only part of the eſtate which by the decree the appellant 
was declared to be entitled to, was the lands at Gortafeen, 
and the houſes in Limerick, of very ſmall value; the deciſion 
of the right to the lands at Curragh Town, being reſerved by 
the decree for the future conſideration of the Court; and the 
deeds and writings which the decree directed to be brought 


ll! 


DrcxEE 
reverſed, 

in part, 
Jour. vol. 26. 
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trary, proved and verified the reſpondent's title againſt her. 
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into Court, as relating to theſe three ſmall parcels of the eſtate, 
concerned alſo the title of the other eſtates, which were the 
property of the reſpondent; and with reſpect to which, the 
appellant's bill was diſmiſſed. And it would be extremely 
inconvenient and prejudicial to the reſpondent, to have all 
his deeds continued in the hands of the Court, and to be 
deprived even of an opportunity of inſpection, without the 
particular order of the Court. Whereas, on the other hand, 
the appellant could ſuffer no injury by theſe deeds continuing 
in the reſpondent's cuſtody; ſince the original ſettlement of 
1694, was inrolled, and the fines and recoveries which made out 
her title were upon record ; and all the ſubſequent ſettlements, 
in which any of thoſe lands mentioned in the decree were 
included, derived no title to the appellant ; but on the con- 


That the account directed by the decree, and the other direc- 
tions relating thereto, could not any way concern the appel- 
lant, fince the eſtates which ſhe was decreed to be entitled 
to, viz. Gortafeen and the houſes in Limerick, were not in- 
cluded in the recovery ſuffered by Sir William Ingoldſby in 
1720, and therefore the old intail of thoſe eſtates was ſtill 
ſubſiſting; and conſequently, they could not be charged or 
affected with his debts, or any ſince contracted by the reſpon- 
dent or his late wife. And, that the other directions af the 
decree in favour of the appellant were improper, without 
having other parties before the Court; nor did the appellant 
by her bill, pray any decree for immediate poſſeſſion, or ſer up a 
title to any of the eſtates, but only in reverfion after the death 
of the reſpondent. 


AFTER hearing counſel on this appeal, and hearing the 
Judges preſent, on certain points of law to them propoſed“; 


— 


* Theſe points do not appear upon the journal ; but in a memorandum on the 
back of ihe printed caſe, it is ſaid, that the following queſtions were put to the 
Judges, viz. © Whether the power of revocation contained in the indenture of 
«« 1726, was executed, extinguiſhed, or altered by the indenture of July, 1729» 
« as to the lands and premiſſes in the county of Clare? And if not, Whether 
« the writing executed by Mrs. Elizabeth Fowke, in nature of a will, was a good 
« execution of the ſaid power?” And that the Judges preſent anſwered, that no 
extingui{ment, or alteration of the power was made by the indenture of 1729) 
and that the writing executed by Mrs. Fowke was a good execution of the 


ſaid power. a 
| at 
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it was ORDERED and Ap jupp, that in the direction con- 
tained in the decree for bringing in deeds, papers and writings, 
after the words [city of Limerich,”] theſe words ſhould. be 
inſerted-[** and the lands of Girley, Derzialicky and Derigybee”] ; 
and that after the words, [ Court, and that] theſe words 


ſhould be omitted, viz. [** no, perſon or. perſons. do have in- 


« ſpection, or copies of the ſaid deeds, papers, or writings, with- 
« gout the order of this Court”] and that inſtead, thereof, theſe 
words [' any of the parties be at liberty to inſpect the ſame, 
% and. take copies thereof, or of ſuch parts, thereof as they 
4 ſhall think fit, at their own expence”] ſhould be inſerted : 
And it was further oRDERED, that ſuch part of the ſaid decree 
as related to the accounts thereby directed, ſhould be reverſed ; 


and that the ſame in all other reſpects not now varied, ſhould be 
affirmed. 
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Richard Cooke, Eſq; and Matbaniel Wilkes, 


p 2 3 | Appcllants. Caſe 62, 


* 


Thomas Smee, Clerk, eee, Reſpondent. 
8th November, 1745. 


HE church and rectory of Chiſbull Magna, otherwiſe 
Upper Chiſhull, in the county of Efſex, was antiently 
appropriated to the Abbot and convent of the monaſtery of 
Walden, in the ſaid county; and by an inſtrument of endow- 
ment, intitled, ** a compolition,” made between the ſaid Abbot 
and convent and the Vicar of Ch:i/hull aforeſaid, dated the 4th 
of May, in the 1oth year of the conſecration of Roger, then 
Biſhop of London, which was in the year of our Lord 1239 ; 
the Biſhop, after reciting that he had admitted Richard of 
Burden to be Vicar of the ſaid church of Chiſhull Magna, at 
the preſentation of the Abbot and convent-of Walden aforeſaid ; 
ordained, that he the ſaid Vicar, as or by the name of the Vicar, 
ſhould receive all ſmall tithes and oblations, and the tithe of 
hay, and ſome other tithes therein mentioned; and ſhould alto 
receive four quarters of wheat, four quarters of barley, and four 


quarters of oats, out of the barn of the monks of Walden 


aforeſaid. 


Tak. 18 6. X Aﬀterwards 


Afterwards, by an inſtrument of: augmentation, dated. the iſt 
of December, 1441, under the ſcals of Nobert, then Biſhop, of 
London, and of the Abbo and conventof. Valen; reciting, 
that the then Vicar of Chifoull Magna had complained to the 
Bishop, that the pr rofits and income of the, faid vicarage were 
then fo ſma all, that the ſame were not ſufficient to ſupport him- 
ſelf; and ſuſtain the burthen of the ſaid. vicarage ; and that he 
the Biſhop had ifued out a commiſſion. to enquire into the 
truth thereof, and allo of the value of the revenues of the ſaid 
Ab! bot and convent ; ; and that by an ing nißtion taken thereupon, 
the income of the ſaid vicarage was fond not to exceed the 
yearly value of 61. 4.5. one year with another: The Biſhop 
therefore, upon due conſideration had of the premiſſes, Plainly 
found that the ſaid vicarage was ſo diminiſhed and ſmall in 
its income, that the Wear thereof, without a competent aug- 
mentation, could not reſide there, nor perform the neceſſary 
duty belonging to the ſaid vicarage; and the Biſhop, out of 
his paſtoral care, having called before him the ſaid Vicar and 
Abbot and convent, who judicially appeared; the Biſhop did, 
with the conſent,of all parties concerned, by a definitive ſen— 
tence and by the ſaid inftrument,  ordain'and decree, that the 
ſaid Abbot and convent and their ſucceſſors, ſhould pay out of 
the tithes and fruits belonging. to the ſaid Abbot and convent, 
in the name of the ſaid church, by the hands of their farmer, 
or of whatever occupier , there ſhould be of the ſame for the 


time being, four marks of Engliſb money yearly. to the then 
Vicar ſor his life, and ſhould afterwards pay to every of his 


ſucceſſors, Vicars of the ſaid vicarage, the yearly ſum of 405. 
for ever, in augmentation of the ſaid vicarage, at the ſeveral 
times therein mentioned; and the Biſhop did thereby adjudge 
and order the ſaid Abbot and convent and their ſucceſſors, and 
all and every other perſon and perſons, who ſhould become 
poſicfiors of the ſaid church and rectory, to pay the ſame for 
ever ; and did thereby charge the payment thereof, on the tithes 
belonging to the ſaid Abbot and convent as aforeſaid accord- 
ingly for ever; and that the faid Vicar and his ſucceſſors ſhould 
enjoy all the tithes' and profits which they formerly uſed to 
receive, together with the money decreed to them by the ſaid 
definitive ſentence and inſtrument, 


Upon 
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Upon the diſſolution of monaſteries in the reign of king 
Henry VIII. the faid abbey or monaſtery of Walden, and the 
lands, tithes and poſſeſſions thereof were ſeiſed into the hands 
of the Crown, and afterwards granted by the Crown to Thomas, 
Lord Audley; and the reQory or impropriation of the ſaid church 
of Chiſhull Magna, and the great tithes thereto belonging, by 
divers meſne conveyances came to John Cooke, Eſq; deceaſed, 
grandfather of the appellant Richard Cooke, who paid the four 
quarters of wheat, four quarters of barley, and four quarters of 
oats, and yearly penſion of 405. granted by the reſpective in- 
ſtruments aforeſaid, or ſome yearly compoſition in money in 
lieu thereof, to Robert Parr, Clerk, then Vicar of the ſaid 
church of Ch1/hull Magna for many years, and to the time of his 
death, which happened in the year 1690. 


After the death of Parr, the vicarage was put under ſequeſ- 
tration, and remained ſo for ſeveral years, without a Vicar, 
until 1915, when Fohn Ward, Clerk, was preſented by the 
Crown by lapſe to the ſaid vicarage, and was inſtituted and 
inducted therein; and the ſaid John Ward ſoon after exhibited 
his bill in the Court of Exchequer, to be paid the faid yearly 
quantities of corn and the ſaid 40s. in money yearly, againſt the 
then impropriator of the ſaid rectory of Chiſbull Magna; but 
before the cauſe was heard, he reſigned the vicarage on the 
22d of Auguſt, 1719, and the reſpondent was preſented thereto, 
and inſtituted and inducted therein on the 21ſt of February, 
1721. 3 


In 11 term, 1737, the reſpondent; as Vicar of the 
ſaid church, exhibited his bill in the Court of Exchequer againſt 
the appellant Richard Cooke, the then Impropriator of the rec- 
tory; to be paid the arrears of the ſaid four quarters of wheat, 
four quarters of barley, and four quarters of oats yearly, and of 
the ſaid yearly ſum of 40s. which had become due to him, and 
of which he had not received any part; and that the reſpon- 
dent's right, as Vicar, to the ſaid yearly payments of corn and 
money, might be eſtabliſhed, and that the ſame might be de- 


creed to be paid and delivered to him and his ſucceſſors for the 
future. 


The 
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ſuit, and of the reſpondent's claim. 
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The appellant Coole put in his anſwer to this bill; and after- 
wards in April, 4739, and while the cauſe was depending, he 
ſold the ſaid rectory, and the tithes and poſſeſſions belonging 

thereto, to the appellant Millet, who had notice of the ſaid 


The reſpondent having, ſince filing his original bill, diſco- 
vered ſome writings, receipts and accounts, which paſſed be- 
tween the appellant Cooke's grandfather and the ſaid Robert Parr, 
relating to the payment of the ſaid yearly quantities of corn, 
and of the ſaid yearly ſum of 40s. ; the reſpondent applied to 
and obtained leave of the Court to file a ſupplemental bill, and 
put theſe new matters and evidence in iflue (divers witnefles 
having been then examined, as well on the part of the reſpon- 
dent, as of the appellant Cooke, and publication having alſo 
paſſed in the cauſe); and thereupon the reſpandent, in Mzchael- 
mas term, 1740, exhibited his ſupplemental bill againſt both 
the appellants, to be paid the ſaid yearly quantities of corn, 
and yearly ſum of 40s. and to have the ſame eſtabliſhed, in ſuch 
manner as was 3 by the original bill. lad 


The appellants put in their reſpoctive anſwers to this ſupple- 
mental bill; and thereby admitted, that pending the ſaid uit, 
the appellant Wilkes had purchaſed | of the appellant Cooke the 
ſaid rectory or parſonage impropriate of Ch:/hull Magna, and 
the tithes and poſſeſſions thereof; and the appellant Yikes ſub- 
titted to be bound by the determination of that cauſe, and did 
not deny notice of the ſaid ſuit before he purchaſed ; but both 


the appellants denied the legalizy of every article of the reſpon- 
dent's demands. TA + 


The cauſe being at iſſue, as to the new matters alledged by 
the ſupplemental bill, divers witneſſes were examined on' the 
part of the reſpondent touching the ſame ; and publication hav- 
ing duly paſſed, the cauſe came on to be heard before the 
Barons, on the 24th of November, 1743; when it was ordered 
and decreed, that the ſaid antient annual payments of four 
quarters of wheat, four quarters of barley, and fout quarters 
of oats, and of 40s. yearly ſhould be eſtabliſhed ; and that the 
appellant Code ſhould account for the ſame before the Depu.” 
Remembrancer, according, to the value of the faid reſpective 
4 2 | 1 | 
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quantities of corn, and alſo for the faid 0. à year during thje 
ſeveral years he was in poſſeſſion of the ſaid rectory, or received 
the rents and profits thereof; and that the appellant Willen 
ſhould alſo account for the value thereof, from the time he pur- 
chaſed and came into the poſſeſſion of the ſaid rectory; and 
that what ſhould be found due from the appellants refpectively 
on the ſaid account, ſhould be paid by them reſpectively to the 
reſpondent ; and that the Apel Cooke ſhould pay to the 
reſpondent, the coſts of ſuit to the time of filing the ſupple- 
mental bill, and that both the appellants mould pay the coſts 
thereof from that time. 


The reflpotidpuny thinking himſelf N by ſo 00 of 
this decree, as directed the appellant Miles to account for and 
pay the value of the corn and the 40. a year, only from the 
time of his purchaſe ; and being adviſed, that the ſaid year ly 
payments of corn and money affected the eſtate and inheritance 
of the ſaid rectory, and were an incumbrance and charge thereon, 
and on the tithes and poſſeſſions thereof, which had been pur- 
chaſed by the appellant Villes; and that the reſpondent was 
entitled to a ſatisfaction for all the arrears of the ſaid yearly 
payments out of the ſaid rectory, into whoſe hands ſoever the 
ſame ſhould come ; the reſpondent therefore applied to the 
Court of Exchequer to rehear the cauſe on that point, and it 
was accordingly reheard on the 23d of April, 1744; when the 
Court decreed, that the former decree ſhould be varied in the 
following manner ; viz. the Court unanimouſly declared, That 
the yearly payments of four quarters of wheat, four quarters of 
barley, and four quarters of oats, and the ſaid annual payment 
of 40s. demanded by the reſpondent's original and ſupplemen- 
tal bills, and the arrears thereof, were a charge on the impro- 
priate rectory of Chiſbull Magna; and it was ordered, adjudged 
and decreed, that the faid payments ſhould be, and the ſame 
were thereby eſtabliſhed for the future ; and that both the appel- 
lants ſhould come to an account with the reſpondent before 
the Deputy Remembrancer, for the arrears of the ſaid ſeveral 
quantities of corn, according to the value thereof ; and alſo for 
the arrears of the ſaid annual payment of 40s. from the time 
the reſpondent was inſtituted and inducted to the ſaid vicarage, 
and ſhould ſatisfy and pay to the reſpondent what ſhould appear 


to be due for the ſame; and it was referred to the Deputy 
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that the ' endowment and augmentation made by the Biſhop 
to'this' vicarage of corn and money, was only a perſonal charge 


length of time. Neither did the reſpondent, either by his ori- 
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to take the account; in the taking of "which account, he was 
to diſtinguiſh what part of the ſaid arrears accrued due in the 
time the appellants had been reſpectively in poſſeſſion of the ſaid 
reQory, and was to make the appellants all juſt allowances; 
and it was further ordered and decreed, that if the appellant 
Mildes ſhould pay, or ſhould be compelled to pay any thing to 
the reſpondent, on account of any arrears which acerued due 
in the time of the appellant Cooke; then the appellant Wilkes 
was to be at liberty to proſecute that decree againſt the appel- 
lant Cooke, in the name of the reſpondent, in order to reimburſe 
himſelf what he ſhould ſo pay on account of ſuch arrears; and 
all other parts of the former decree, not thereby varied or alter- 
ed, were to ſtand and be obſerved by all parties. "ll 
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From both theſe decrees the appellants appealed; inſiſting, 


upon the Impropriator for the time being, for which no diſ- 
treſs by law could be had, and not any charge upon the land, 
to bind the fame with the payment of the arrears of this corn 
and money, in whoſe hands ſoever the rectory ſhould come; 
and conſequently, that the appellants ought not, either in law 
or equity, to be anſwerable to the reſpondent for any arrears of 
corn and money, which acerued due before the time that they 
reſpectively became Impropriators. That the appellant Cooke 
was anſwerable for theſe allowances of corn and money, only 
during the time of his being in poſſeſſion of the rectory; and 
not from the time of the reſpondent's being inſtituted and in- 
ducted into the vicarage: And eſpecially, as it appeared to be the 
entire laches of the reſpondent; in not proſecuting his right 
againſt Mr. Wilcox, the former Impropriator, for at leaſt four- 
teen years that he was in poſſeſſion of the rectory; nor had the 
reſpondent even made W:lcox, or his repreſentatives, parties to 
his bill, in order to obtain payment from them for ſo great 2 


ginal or ſupplemental bill, ſo much as pretend, that theſe allow- 
ances of corn and money were a charge upon the inheritance 
of the rectory. into whoſe hands ſoever it mie come. 


It was inſiſted, on below, that tho this endowment might 
not ſhew a preſcriptive right, yet it was not neceſſarily. to be 


taken as the only original ſettlement; but that in theſe ancient 


tran ſactions, ſomething further might be preſumed. —— The 
appellants, however, hoped, that no ſuch preſumption would 


obtain in the preſent: caſe; for here was ſhewn the eſtabliſnment 


itſelf, the time When it commenced, quo jure it was eſtabliſhed; 
and this would very well account for any payments which might 
have been made, without ſuppoſing any thing but what appears. 
The Biſhop's authority, at leaſt in thoſe early times, might do 
this, without making the charge a lien upon the rectory in all 
future time; and the reſpondent, by his bill, had made the two 
inſtruments above mentioned, the ſole foundation of his de- 
mand. 


IN as alſo inſiſted on below, that the Biſhop, by force of 


the acts 15 Rich. II. c. 6. and 4 Hen. IV. c. 12. had a power 


to charge the inheritance. But in anſwer to this it muſt, be 
obſerved, that this endowment, was made in the year 12393 
whereas the act of 15 Rich. II. c. 6. was not made till 1391, 
and has no relation to any appropriations made before that time; 
it ſays, only, That in every licence from henceforth to be 
„made in the Chancery, of the appropriation of any pariſh 


* church, it ſhall be expreſſly contained and compriſed, that 


* the Dioceſan of the place, upon the appropriation of ſuch 
e churches, ſhall ordain, according to the value of ſuch churches, 
« a convenient ſum of money to be paid and diſtributed yearly 
« of the fruits and profits of the ſame churches, by thoſe that 
* ſhall have the ſaid churches in proper uſe, and by their ſuc- 
s ceſſors, to the poor pariſhioners of the ſaid: churches, in aid 
« of their living and ſuſtenance for ever; and alſo, that the 
Vicar be well and ſufficiently endowed.” But if this act had 
a retroſpect, it did not affect the preſent queſtion; as it only 

gives the Biſhops power to augment with a competent ſum, 
obligatory between the Rectors and Vicars for the time being. 
—— As to the act 4 Hen. IV. c. 12. it ordains, . That in every 
church appropriated, or to be appropriated, a ſecular perſon 


** ſhall be ordained Vicar perpetual:“ But how this affected the 


preſent queſtion, could not be eaſily ſeen; for before that act, 
the religious houſes were not obliged to employ ſecular clergy, 


and 


—— 
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and they might remove. whomſoever they had appointed, at 
pleaſure. It was therefore hoped, that the decree and the 
order upon the rehearing would, be reverſed, or varied; and 
that the appellant Coote | ſhould only be anſwerable to the 
reſpondent for theſe arrears, from the time of filing his original 
bill; and that the other appellant Milfes ſhould be anſwerable 
for the ſame, only from the time of his becoming the Impro- 
Petar | 1 


On the other nde it was argued, that at common law, the 
Ordinary, upon all approptiations, was to take care that a ſuf⸗ 
ficient endowment was made out of the parſonage, for the main- 
tenance of the Vicar; and had a power, as Ordinary, to com- 
pel the making it out of the parſonage ; but proper care not 
being taken by the Ordinaries that ſuch endowment was made, 
whereby many Vicars had not ſuthcient to maintain themſelves; 
the ſtatute of 15 Rich. II. c. 6. was made to prevent the future 
conſequences of ſuch neglect. But this ſtatute not being ſuf- 
ficiently obſerved, it was afterwards, by the ſtatute of 4 Hen. IV. 
c. 12. ordained, That the former ſtatute ſhould be firmly hol- 
den and kept, and be put in execution, and that all appropria- 
tions made contrary | to that ſtatute ſhould be void ; and that 
from thenceforth, in every church ſo appropriated, a ſecular 
perſon ſhould be ordained Vicar perpetual, canonically inſtitute 
and induct in the ſame, and conyenably endowed by the dif- 
cretion of the Ordinary, to do divine ſervice, and to inform 
the people, and keep boſpitality there, Now, if an endowment 
created no charge or lien on the rectory or parſonage itſelf, but 
only a perſonal charge on the Rector or Impropriator bs! the 
time being, it would be very precarious indeed, and the Vicar 
would not have a certain maintenance ; becauſe, by the death of 
the Rector or Impropriator, all the arrears might be. loſt, and 
the Vicar be ſtarved : Whereas the plain intention of theſe 
ſtatutes. was, that the endowment ſhould, be a charge or 
lien on the rectory itſelf, as an incumbrance thereon ; and 
that the rectory ſhould be a ſecurity for, and pe with 
all the arrears for the ſupport of the Vicar, into whoſe 
hands ſoever it ſhould come. That the Vicar is, by law, 
entitled to all the fruits and profits, of his vicarage, 
from the time of his induction; and it ſeeming in this caſe 


to be admitted, that the reſpondent, as Vicar, was entitled 
TW 
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to the ſaid ſeveral annual payments, there appeared to be no 
reaſon why the rectory ſhould be diſcharged from paying the 
arrears thereof for any part of the time; the reſpondent having 
actually ſerved the cure during the whole time, and theſe pay- 
ments being in the nature of wages for ſuch his ſervice. As 
to the length of time before his original bill was brought, there 
was a ſuit depending for many years in the Court of Chancery, 
between the appellant Cooke and one Jarvis Wilcox, (whoſe 
father had purchaſed the rectory of Cooke's father) and others, 
about the title to this rectory; which cauſe was not heard till 
the 12th of June, 1733, nor was it finally determined till ſome 
time in 1735 during all which time the rectory was in the 
hands of a receiver appointed by the Court, and the appellant 
Cooke thereby kept out of poſſeſſion; fo that till the event of 
that ſait, the reſpondent could not know againſt whom to bring 
his bill. That it was proved in the cauſe, that many years ago 
John Cooke, the appellant's grandfather, who was Impropriator 
of this rectory, paid to Robert Parr, the Vicar, the ſaid ſeveral 
quantities of corn in kind; and that on the 23d of February, 
1664, the ſaid Jobn Cooke accepted a leaſe from Parr, of the 
faid yearly quantities of corn, and of the ſaid yearly ſum of 405. 
in money, for a term of three years, under the yearly . rent of 
161. payable quarterly ; and that by ſeveral ſubſequent agree- 
ments, Cooke held the ſaid quantities of corn and yearly Tons, 


as tenant or leſſee thereof under Parr, for many years, at the 


like yearly rent. That the appellant Wilkes purchaſed pending 
the ſuit, and with notice of the reſpondent's demand; and 
could not, therefore, be in any better condition than the ap- 
pellant Cooke would have been, had he continued owner of the 
rectory, until the time of the decree. 


ArTER hearing counſel on this appeal, and the unanimous 
opinion of the Judges preſent, upon a point of law to them 
propoſed ; * it was ORDERED and ADJUDGED, that the neten 
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*The journal 3 is alſo ſilent as to this point; but from a memorandum; on the 
printed caſe, it appears that the following queſtion was put to the Judges, VI 
** Whether the appellants were liable, in this caſe, to anſwer and pay the arrears 
'* of the annual payments in queſtion, which became due before they reſpectively 
came into the reQory ?” And that the Lord Chief Juſtice of the Common 
* Pleas delivered the unanimous opinion of the Judges, that they were liable. 
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or order made on the rehearing ſhould be ſo far varied, as that 
the appellant W:/kes was only to account for the arrears of the 
ſaid yearly payments, accrued. due fince the time of his pur- 


chaſe; and that in all other reſpects, the ſaid decree or order 
ſhould be affirmed, | 


William Benſon, Eſq; . Appellant. 


Jobn Vernon, Fg Reſpondent, 


26th Novemoer, 1745. | 
\H E end of this cppeal being to ſet aſide ſome proceed- 


ings for irregularity, which no way affected the merits 
of the cauſe ; it will be ſufficient to ſtate thoſe proceedings, 


without entering minutely into the hiſtory of the diſpute be- 
tween the parties. 


# % 
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On the 19th of November, 1740, the appellant, as mortga- 
gee of an eſtate in Tre/and, filed his bill in the Court of Exche- 
quer in that kingdom againſt the reſpondent ; praying payment 
of the principal money and intereſt due on his ſecurities, or 
that the equity of redemption might be forecloſed. On the 
14th of February following, the reſpondent put in his anſwer 
to this bill, and thereby impeached the appellant's ſecurities as 
fraudulent, and without conſideration ; and on the 14th of 
April, 1741, he filed his croſs bill againſt the appellant ; pray- 


ing that thoſe ſecurities might be ſet aſide, and delivered up 
to be cancelled, 


The appellant's reſidence being in England, a commiſſion 
was, on the 16th of Fuly, 1741, ſued out for taking his an- 
ſwer, returnable without delay; but in the month of September 
following, and before the anſwer was taken, the appellant was 
ſeiſed with a diſorder in his mind, and continued very ill, and 
"incapable of attending to any buſineſs, till about Chr:/{mas 
7742. 1 * 1 50 
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In the mean time, the reſpondent proceeded in his croſs cauſe, 
and ſued out the uſual proceſs of contempt to a ſequeſtration ; 
procured the original bill to be diſmiſſed, for want of proſecu- 
tion; and on the 19th of June, 1742, obtained an order, that 
the croſs cauſe ſhould be ſet down to be heard on the ſequeſ- 
tration, and the bill taken pro confeſſo. The cauſe was accord- 
ingly heard on the 15th of Fuly, 1742, and a decrec. pro- 
nounced againſt the appellant, ſetting aſide his ſeveral ſecurities, 
and ordering them to be delivered up; and on the 20th of 
the ſame month, this decree (according to the practice of the 


1 Courts of Equity) was made up and ine with coſts. 


As ſoon as the appellant began to be in any degree capable of 
looking into his affairs, he was appriſed of what had been done 
during his illneſs; and on the 6th of December, 1742, the Court 
was moved on his behalf, to refer the proceſs of contempt and 


the ſubſequent proceedings, for irregularity ; and an order was 
accordingly made for that purpole. 


On the 16th of June, 1743, the Remembrancer made his 
report; and as to the irregularity inſiſted on, (8. that where 
a commiſſion iſſues returnable without delay, it is incumbent 
on the plaintiff's Attorney to obtain and ſerye a rule or order 
on the defendant, to return ſuch commiſſion by a day certain, 
or otherwiſe that the plaintiff may be at liberty to iſſue proceſs) 
reported, that ſuch motions had been made as cautionary by 
plaintiffs, but that the doing thereof was not declared neceſſary 
by the written rules of the Court; and that defendants had 
moved for time to return commiſſions for taking anſwers in 
England ; that as to the proceedings in this cauſe, he was of 
opinion, the ſame had been regular ; but if it was doubtful, yet 


that no advantage ought to be taken of any irregularity, after a 
hearing and a decree inrolled. 


Pending theſe proceedings, the ell nf was pre- 
pared ; and on the 2oth of May, 1743, the ſame was taken by 
virtue of the commiſſion ; and on the 2oth of June following, 
it was delivered on oath into the Remembrancer's office, in order 
to be filed ; but the reſpondent having on that day obtained an 
mY for confirming the report abſolutely, the anſwer could not 

e filed. 


The 
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The appellant therefore, on the 4th of July, 1743, moved the 
Court, to have the proceſs of contempt, and the decree obtained 
on the ſequeſtration ſet aſide, and that the anſwer might be 
received; and on this motion, the appellant's counſel inſiſted 
on the above mentioned inſtance of irregularity, and offered a 
certificate of the appellant's incapacity ſigned by Dr. Mead his 
phyſician, and Mr. Gataker his apothecary, and an affidavit to 
verify the ſigning thereof; but the reſpondent's counſel inſiſt- 
ing, that no notice of motion had been given for ſetting aſide 
the report and the order for confirming it; the Court would 
make no order upon this application. 


The reſpondent's counſel having objected to the reading of 
the above certificate, the appellant afterwards procured affida- 
vits of his inſanity and incapacity to tranſact buſineſs, from the 
month of September, 1741, till about Chriſtmas 1742, (except 
at very ſhort intervals, when it was both improper and dan- 
gerous for him to be troubled with buſineſs) which affidavits 
were ſworn before Mr. Baron Reynolds in England, on the 23d 
of November, 1743, by Dr. Mead, Dr. Monro, Mr. Gataker, 
and ſeveral other perſons; and immediately tranſmitted them to 
Treland, in order to ground a further application to the Court 
there. And accordingly, on the 12th of December, 1743, 4 
motion was made, that the proceſs of contempt, the decree 
obtained on the ſequeſtration, and the Remembrancer's report 
might be ſet aſide; that the appellant's anſwer might be re- 
ceived, and that he might be at liberty to proceed in his ori- 
ginal cauſe: But the Court thought proper to order, that the 
appellant ſhould be at liberty to make the ſame motion, on the 
firſt day of the then next Hilary term; and that in the mean 
time, all things ſhould remain as they then were. 8 


On the 7th of February, 1 1743, this motion was renewed, 
when the appellant offered to pay the reſpondent his whole 
coſts; but the reſpondent's counſel objecting to the affidavits 
being read, the motion was adjourned till the 18th; when it 
being again repeated, the Court directed the affidavits to be 
read; but the reſpondent having produced and read an affidavit, to 
prove an anſwer put in by the appellant on the 18th of May, 1742, 
to a bill of revivor in the Court of Chancery of England, which 
in one of his ſhort lucid intervals he had ſworn (and which was 
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very ſhort, and required neither the time, pains, or capacity, that 
were neceſſary for anſwering the reſpondent's bill, conſiſting of 
above 400 ſheets of paper); the Court adjourned the motion for 
farther conſideration, till the 25th of February, 174.3 ; when twoof 
the three Barons were of opinion, that the decree: being inrolled, 
could not be ſet aſide; but the other Baron was of opinion, 
that upon payment of all the coſts, and gising ſecurity to abide 
the decree, the appellant ought to have liberty to file his an- 
ſwer, and that the inrolment of the decree ſhould be ſet aſide: 


The Court however being thus divided, no ww was made _ 
the motion. | | 


The appellant therefore, as his laſt refource, brought the 
preſent appeal; and on his bchalf it was contended, that the 
proceſs upon which the decree was founded, had been ifſued 
irregularly, and without a ſufficient foundation ; the appellant's 
Solicitor having never been ſerved with any rule or order to 
return the commiſſion, which had been uſually done in caſes 
of this kind, and was agrecable to reaſon and juſtice, in order 
to prevent any undue ſurpriſe upon the adverſe party. That 


judgments obtained by default, even in Courts of law, are fre- 


quently, tho' ſtrictly regular, ſet aſide on reaſonable terms, if 
it appears that the party againſt whom they have been given, 
has, either by ſurpriſe or accident, loſt the opportunity of trying 
the merits of his cauſe: And in no caſe can this power of the 
Court with more reaſon be exerciſed, than Where (as in the 
preſent caſe) the regularity of the proceſs is admitted to be at 
leaſt doubtful and diſputable; ; and where it appears from the 
nature and circumſtances of the caſe, as well as from proper 
proof by affidavits, that the default could not proceed from any 
deſire to delay or evade the juſtice of the Court, but aroſe 
from the abſolute diſability of the appellant to make his de- 
ſence, occaſioned by the act of God; and the undue advantage 
which the reſpondent took of that diſability. That the af- 
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fidavits of the appellant's incapacity, ſworn by perſons Who 


attended him in his diſorder, were the only proper evidence of 
it; and proved clearly the impoſſibility of his putting in his 
anſwer, and conſequently cleared him from any contempt of 
the Court, upon which alone ſuch a decree could, with any 
colour of juſtice, be founded. That the inrolment of a decree 
being a mere miniſterial act, cannot take away the juriſdiction 
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and foundation upon which it was obtained: And as the Oourt 


larity after inrolment, ſo may it likewiſe ſet it aſide for any 


W. Murray. 


chequer, or kingdom of Jre/ang., That a decree obtained upon 


inralled, if it was regularly obtained, was final and concluſive, 


lant, that the proceedings were regular; conſequently, he 
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of the Court in which it is infolled, to ernnineüntb the ground 
has clearly a juriſdiction to ſet aſide ſuch a decree for irregu- 


other cauſe, collateral” to what appears upon the record itſelf, 
which i is a juſt excuſe to the party for not obeying the proceſs 
upon hich the decree is founded; ſince without ſuch power 
of examination and redreſs in the Courts below, as well as on 
an appeal in the laſt reſort, a decree by default, however irre- 
gularly and unjuſtly obtained, would, by being immediately 
inrolled, become a final judgment of an inferior Court, with- 
out any poſſibility of reverſal ; altho' there was no wilful default 
in the patty againſt whom it was pronounced. That permitting 
the appellant to put in his anſwer to the reſpondent's croſs bill, 
and giving him liberty to proceed in his original ſuit, could be 
of no prejudice to the reſpondent, who could loſe nothing by 
the delay, and had all the profit which he could derive from 
the event of his ſuit, by its being depending; the croſs bill 
being only for relief againſt a demand, el the 1 en- 
deavoured to eres 8 5 NoL, 


On the achar ade it was insiſtedd. has AY 9 Pe: did 
wrong in permitting the affidavits to be read; as they had no 
relation to any irregularity, tended to invalidate, a decree, in- 
rolled, againſt which nothing extrinſic of the decree could be 
received, and were i{worn before a Judge in another country, 
Who had neither juriſdiction or. cognizance in the Court of Ex- 


proceſs of contempt, was as abſolute as any other, and muſt ul; - 
treated in the ſame manner; and the decree in queſtion, being 


and could not be opened or overturned upon motion; the in- 
rolment being the, final judgment of the Court, and therefore 
the only method of getting rid of it, muſt, be by bill of re- 
view and reverſal : And that both the decree and the inrolment 
of it was regular in the preſent caſe, appeared in the cleareſt 
and fulleſt manner poſſible by the Remembrancer's report; and 
that report having been abſolutely confirmed, without any 
objection or exception thereto, amounted in the ſtrongeſt man- 
ner to an acquieſcence and admiſſion on the part of the appel- 


could 


Eales: in; Parliament, 


could not now be admitted ta; impeach the, report by way, of 
appeal; and if not, then the report and all the proceſs, leading 


to it, muſt ſtand, the whole being reported regular : So that 
the drift of the preſent application, was to ſet aſide the decree. 


for irregularity, after. it had been determined by the Court, 
and admitted by the. parties, that there was no irregularity. 
Neither was there; an fraud or ſurpriſe upon the appellant, in 
with more e indulecnce to kim than was. neceſſary, 
and with full and regular notice to his Attorney. That no 
inrolment of a decree, or judgment at law, can be ſet aſide 
after it is entered up, except for fraud only, and that fraud 
relative to the act of inrolment itſelf : And if the Court ſhould 
open an inrolment on any other ſuggeſtion than fraud, it would 
prove a great inlet to the multiplicity of ſuits; have great 
influence on the practice of all Courts of Equity; and render 
all property, ſo far as the ſame depends on the ſanction of 
decrees and judgments, extremely precarious and uncertain. 
That the appellant's lunacy, or pretended incapacity, was no 
reaſon at all on which to ground the relief he now prayed, 
even if the truth of the fact was indiſputably clear; for nei- 
ther the Court or the reſpondent were at all appriſed of it, 
nor was any indulgence aſked on that account, or any objec- 
tion made during the whole of the proceedings; nor until five 
months after the decree and the inrolment thereof. But there 
was really no foundation from the fact itſelf, for ranting this 
relief: For, (I.) it was not pretended by the affidavits, that 
the appellant's diſorder came upon him till the 27th of Sep- 
tember, 1741; and it appeared, that he was ſerved with the 
ſubpœna on the 14th of March preceding, and | ſued out a 
commiſſion for taking his anſwer, on the 16th of Fuly, 17413 
ſo oO he had above half a year after the ſubpœna ſerved, and 

ar four months after his ſuing out the commiſſion, to put 
in hi anſwer, before the time of his pretended inſanity, 
(2.) All the affidavits produced on the appellant's behalf, al- 
lowed him to have had intervals of ſanity, during which he 
might have put in an anſwer ; and though theſe int tervidl were 
taid to be ſhort, yet that was a very uncertain mode of ex- 
preſſion; and the Court could not know with certainty, the 
continuance of them. But the aid attempted to be drawn 
from theſe affidavits, was at once removed, by an act of the 


2 appellant 


5 Fa l e mch. 
—— appellant himſelf, during the time that they {poke of moſt 
—— notorious inſanity: For, on the An of "Mo; > 42, W when the 
* appellant Was alledged to Hase been 'infane, © and before the 

- iffging>6f the Sérjeant ät Artis in this Säuſe, Wee an 
anſ wer. to a · hill ige Court bf Chancery of England, Wok 
the;-ſame propetty* that was in queſtion in this cauſe ſe; ani 
which anſwer Was evidence of the higheſt nitufe, and wy 
invalidated: the cenfequences endkatoufed to "be drawn From 
' theſe aſfdaàvits: And it was certainly too much for 5 th e Co rt 
to ſay, that the app ellant, WHO it Aby cated had. Nh jo 
enough to anſwer® the Engi Dill, bad not intervals Tong 
enough tb put i in his anſwer to the Irifh bin, or to "make a 
ſhorEathdavit to ſtop proteſs; for if either he or his a ents 
had made an cfdlivie of his Hot being capable, the Couff, e 
4 proper application, would have enlarged” the® time for a A. 
ſwering. (3:) The appellant Fine had not ſworn any *af- 
fidavit of his being wholly isnorägt of theſe e proceedings being 
catried on againſt him, or of his being incapable, not with. 
ſtanding his lucid intervals, of putting in his anſwer; and he 
N was not ſo far diſabled, but that he might have applied 
agent - to · ſtop· che- prereſs : Tat- the AHH Wer ew. deſired 
to > be received, was taken under a commiſſion, which iſſued on 
the 16th of J ; 1741, and Jett he anſwer was- not ſworn till 
the 2oth of M „ a year and three quarters, after iſſuing 
the commiſfon All den Audit Was ſo ont of . no 
anſwer, by any Yule or practice, ought to be received Yireon, 
Upon. the whole, as the N aſide this Hecree de pre- 
tence of the a Marie's inſanſty, might be attended with very 
exten and miſchievous conſequences ; And as this” hs) was 
ſtripped of all the favourable and compaſſionate circumſtances 
which the appellant would repreſent*; tho' if it were th it 
was much better that one private man ſhould ſuffer, th 
injury ſhould be done to the public; z it Was? hoped, that 
appeal would be diſmiſſed with coſts. 
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wann Bur after hearing counſel on this appeal, it was ORDERED 


reverſed. and ADJUDGED, that the order of the 25th.of February 4743» 


Jour. vol. 29. 


p. 521. ſhould be reverſed; and it was referred to the, Remembrancer 
of the ſaid Court of Exchequer, . to tax the caſts of the order 
of diſmiſſio on of the appellant's original bill, and any coſts 
conſequential thereto, and alſo the coſts of. the appellant” 8 con- 

ö tempts 


„ * 


Sos wn 
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tempts in the croſs cauſe, and of all the proceedings in that 
cauſe from the time of iſſuing the firſt proceſs of contempt ; 

and that upon payment thereof by the appellant to the reſpon- 
dent, within a fortnight after the Remembrancer ſhould have 
made his report of ſach taxation, and alſo upon the appel- 
lant's giving ſecurity, in ſuch manner as the Court ſhould 
direct, to anſwer coſts in the original and croſs cauſes, in cafe 
coſts ſhould be decreed againſt him; the ſequeſtration ſhould 
be diſcharged and the inrolment of the decree vacated, and 
the decree ſet aſide; and that the order of the 11th of May, 
1742, for diſmiſſing the original bill, ſhould alſo be diſcharged; 
and that the ſaid original bill ſhould be retained, and the 
appellant admitted to put in his anſwer in the croſs cauſe; and 
that the Court ſhould proceed in both cauſes, according to the 
courle of the Court; and that the appellant ſhould (peed his 
original cauſe : And it was further 0RDERED, that the ſaid Court 


of Exchequer ſhould give all proper directions for carrying this 
order into execution. 


Dame Mary Lale, Widow, Executrix 


and reſiduary Legatee of Sir 20 Petitioner, 
Lake, Bart. wi 6 


Alice Maſon, Widow, and Executrix of 
Charles Maſon, . y "1 Reſpondent. 


14th April, 1746. 


H E facts of this caſe having been already ſtated, upon 
occaſion of the appeal in the year 1717*; it is now only 
neceſſary to ſtate the ſubſequent proceedings, which laid a 
ground for the preſent final determination. 


Purfuant to the order made on hearing that appeal, the 
Maſter, on the 23d of February, 1731, made his report; 
whereby he certified, that on the 13th of September, 1707, there 
was a balance of 16 2350 75. 10 d. due from Maſon to the 
Newells ; and that at the time of their failure, there was a balance 
of 12,4331. 9s. 1d. due to them from Maſon. 

Ver. IV. 7B Many 


Caſe 64. 


0 Vide vol. 1. 
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Many exceptions were taken to this. report, which were argued 
and re-argued, and ſeveral iſſues were thereupon directed to be 
tried; but both ſides appealed from ſeveral parts of the ordets 
made on that, occafion © And upon the hearing of this appeal, 


on the 4th of March, 1736, Tone "ou thoſe a 6 reverſed, 
and another ide was directed % 10 Finnen y04, eee 


} d ; I 1 \ - * * 5 Ty AJ 


This iſſue being tried Seebtüla ir; the duale was 1 hes 
the 4th of Fuly, 1739, upon the equity reſerved, and for fur. 
ther directions, before the Lord Chancellor Hardwicke z when 
it was, amongſt other things, ordered, that it ſhould be referred 
to the Maſter to rectify the former D AA bed the leye- 
ral directions then given. n * 
4 Pending, theſe tranſaRions, Foſeph Newell died, having made 
his will, and appointed Benjamin Stoakes and others executors; 
but Stoates only , proved the ſame, and the ſuits and procecds 
ings. were, therefore, revived againſt | bim. Charles Maſon allo 
died, having firſt made his will, dated the 1oth of September, 
17.39, and thereby deyiſgd to, his. wife Alice Meaſon,, her. heirs, 
executors, adminiſtrators, and aſſigns, all his real and perſonal 
eſtate ; and appointed her ſole executrix of his will, and ſhe 


| duly — the fame: 0 45 1 * 5417 1 . . * 75 | * 1 5 


ail n; Þ 7:4 4 > 209 NI 755% 70 
Sir Bibye Lake afterwards exhibited his ſupplemental), bill, 
in the nature of a bill of revivor, againſt the ſaid Alice Maſin, 
widow, deviſce -and executrix f Charles Maſon,” and, againſt 
Richard Maſon, his ſon and heir: And the ſaid Alice Maſon, 
by her anſwer, inſiſted upon the deviſe made to her by the 


will; and that ſhe was well entitled to all the real and perſonal 


eftites which Charles Maſon died ſeiſed or poſſeſſed of. But 
the ſaid Richard Maſon, by kris anſwer, diſclaimed all rihtFot 
interett in or to the premiſfes, or any part thereof. And upbn 
hearing this ſupplemental cauſe on the 46th of November, 1741, 
it was decreed, that the former ſuit and deoree ſhould ſtand 
revived, and be carried into execution ; and, that the preſent 
parties ſhould be at liberty to proceed in the account thereby 
directed, in the ſame 1 manner as if the laid Charles Ma . had 
been living. 


DES | 290% 72.99 ene 
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5th of March, 1743. and thereby certified, that the ſaid: Charles 
Maſon: was indebted to the Newells in gu 20 J. os. 8 d. on the 
ſaid 11 3th. of September, 1707, after having credit for goool. 
-which he, on that day, received from Thomas. La#e,, as the con- 
ſideration of the indenture of mortgage in the original decree 
mentioned, and which was paid over by him to tlie Newells : 
And that the. ſaid Charles Maſon was indebted to the Marie 
on the balance of accounts, in 38187, 23. 11. 


Before this report \ was abſolutely Sb sit 'Bibye 1 
died; having made his will, dated the 5th of September, 1743. 
and thereby appointed the petitioner his executrix and reliduary 
deviſee of all his eſtate; and ſoon after his death, ſhe proved 
the. will ; and the proceedings in the cauſcs, which became 
abated by the death of Sir Bibye Lake, being revived, the laſt 
mentioned report was abſolutely confirmed :" But before any 
further proceedings were had, the ſaid Benſamin Stoakes died; 
whereupon letters of adminiſtration of the perſonal ' eſtate of 
Joſeph Newell, unadminiſtred by the ſaid Benjamin Stoates, with 
the will of Jeſeph Newell annexed, were. granted to Gesnge 
Payne, Bly: in truſt and for the beneat of his Majeſty. als 


a 


There was due to Sir Bibye 5 by he _ Maſter” s report of 
the 17th of November, 1715, 1 1,537/. og. 5d. and the ſame 
Rill remained due with intereſt. from that time; and the peti- 
tioner, as his repreſentative, was entitled to whatever benefit 
and advantage he had under the decrees, and ſeveral orders made 
in theſe cauſes ; which were now ripe for final judgment, upon 
the 1 matters ſo reſerved wy the order of the oak of Baer 1917. 


, The chica reaſons. -nfiſted. on by Mr. Maſon, upon- the 
hearing: of the firſt appeal for reverſing” the decree, were, that 
the 5000. was a loan, not to Mr. Maſon, but to the Newel/s, 
who gave their notes for that ſum; that his mortgage was only 
a collatetal ſecurity, and that he was not really indebted to the 
Newell at Hong time of ſuch loan.” D 165. 5 „ois: 
But D now abs by the Maſter's report; that ſo far'were 
the Newells from being indebted to Maſon on the 1 3th of Sep- 
tember, 1707, the time when the mortgage was made, that he 
- was 


24 


535 
Accordingly, the Maſter made another report, dated the 


1740. 
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time of the execution of the mortgage, the 5000/7. lent was 


W. Murray. 
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was on that day indebted to them in 9120. os. 8 d.; and, at 
the time of their failure, on the 6th of December following, he 
was indebted to them in 3818“. 25. 7d. fo that there did not 
appear to be the leaſt colour for ſaying, that his mortgage was 
only a collateral ſecurity for the Newells ; eſpecially, ſince at the 


paid by Mr. Lake into Maſons own hands, and applied to pay 
part of his debt to the Newells; on the contrary, ſoon after the 
failure of the Newell, Mr. Maſon owned this to be his own debt; 
and never pretended, that the Newells were any otherwiſe con- 


"cerned than as ſecurity for him, till after the filing of the bill 


by Thomas Lake; there ſeemed therefore no reaſon to be offered 
againſt affirming the ſaid decree, and giving the proper direc- 


tions conſequential thereto : And therefore the petition prayed, 


that that part of the decree, from which the ſaid Chartes Maſon 
ſo appealed as aforeſaid, might be affirmed. 


To this petition Mrs. Maſon put in an anſwer, 8 tho 
ſeveral facts and proceedings therein ſtated; but inſiſted, that as 


the appeal brought by Charles Maſon againſt the original decree 
of December, 1713, abated by his death, and the death of Sir 


. Bibye Lake, and had not been revived by the reſpondent, nor 


had ſhe brought any new appeal againſt the ſaid decree, ſuch 
appeal was at an end, and ought not to be farther proceeded in: 


But that the petitioner ought to have carried that decree, and 


the other proceedings in the Court of Chancery into execution, 
according to the method preſcribed by the rules and orders of 


that Court; and that therefore, no judgment ſhould now bo 
given by the Houſe in that appeal. 


But on behalf of the petitioner it was ſubmitted, that her 
preſent application was not only proper, but abſolutely neceſſary, 
to have the cauſe finally determined: For Mr. Maſon having 
appealed from that part of Lord Harcourt's decree, which 
charged his eſtate with 5000 J. and intereſt, and directed the 
ſame to be ſold for ſatisfaction thereof; and the Houſe having 
reſerved giving judgment on the point in queſtion, till the ae- 
count ſhould be finiſhed, and directed the parties to reſort back 
again when that was done ; there was a ſtop to all proceedings 
in the Court of Chancery, except ſuch only as related to the 
account; and it was impracticable for the parties to n a 

4 0 > M9 MS v! ſtep 


Eutts in gsa ritament. 


ſtep farther, without reſorting back to the Houſe for their 
determination. It was thetrefere immaterial? whether the ap- 
peal was revived by the reſpondent; or not for tho cauſe itſelf 
being revived in the ordinary Way in the Cdurt of Chancery, 
the petitioner had thereby a right to apply to the Houſe, which 
ſhe had done, and humbly — for their judgment upon che 


caſe. ”S DN ON! WF va big 
TEM TY 0 ids es ide 2id do 10 
Wa hevetigs colnfel . e petifiones, and none 8 
ing for the reſpondent, it was .0RDERED:; and Abu DGE, that 
ſo much of the ſaid decree' of the th of December, Eat as 
was * ads in the ſaid Er be affirmed-. 
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William re and William Mani bog 2d. 
Kir an Ann his ' Wiſe, Admitji- LEED 0 1 
ſtratots of Thomas. Blood, a Ln codon 


bEncoaknd; An wd n- Atguc bat bad of 3s 2 l. 


of E 1,143 horney gval 01 1 0 1310130127 5 1882 108 
H 44205 Dẽỹ anne 2M . mib 0 od; 


a H E Archbiſhop o of Toa im beit cing, 1 of bis ſee of 'Kil- 
Fenora, Teiſed of the lands of Clanigagh, Agbaptinny 


and Murrugh, in the county of Clare; by indenture of leaſe, 


dated the 18th of September, 1732, demiſed thoſe lands to 


557 
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Densr 
aſſirmed. 


Jour. vol. 26. 


p- 562. 
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Thomas Blood. the Junatic, for a term of 21 years, at the 
yearly rent of 19. 25. and one ſhilling in the pound receiyer's | 
fees. And by virtue of this leaſe, Thomas'Blood became poſſeſ- 


ſed of the lands, which contained a large tract of ground and 
were fenen 20. 10 * 2 


t row 
=» #4 4 &» 


Thomas Bloed, in the year 173 "op became A lunatic ; and in 


, that and all the following part of his life, gave. ſuch remark- | 


able proofs of his. inſanity, . that altho' by intervals he might 
appear to be a perſon of ungerſtanding, yet he was well known 
and generally eſteemed, in the places where he reſided, to be a 
Vor. IV.. 70 | lunatic ; 


— — 
—— — — — 

= — . —— — 
——ũ—ũ— ſ 2 ²—1r — — 


* — * 00 — — 
— vo — 3 * T — — 1 
2 = . 9 * - of > 4 + 
2 A V- ” . ” 
4 d oY IT MEI AP — ae EAA N 
* 


. 
— — 


* * — 
. 11 ee RR 


 - _— 
hy ISS — — — — 


Pl: 4 


 a__— 8 4 
——— 
* — — s 


— 2 ts — 
* Sw 8 W 


— . . — 
* 


358 


f 7 - — — a 


1746. 
—— 


* 


Caſes in Narliament. 


lunatic; and his friends and relations, and particularly the ap- 
pellant's wife, who, was a near relation to him, were all well 
acquainted with his inſanity. {td ro mi OoluDOuRy 
pA! 10 11000 901 ni Dein Ne sse“ | „ Lid 
Ia the year 1735, this lanacy' nereaſeld' upon bim, 58 he 
grew abſolutely incapable of managing his affairs; and in the 
months of rere e February in that year, was under the 
care of phyſicians; and was ſo much diſordered in his ſenſes, 
as to be confi ned and attended upon to prevent his doing miſ- 
chief: Notwithſtanding which; he committed many acts of 
violence and inſanity. For having, in the faid month of Pe. 
bruary,” 1735, privately left the houſe of Neptune Blood, he went 
to the appellant's houſe, Who took advantage of this diforder 
of mind, and prevailed upon him to execute an abſolute affign- 
ment to the appellant of the ſaid leaſe, dated the 16th of that 
month, and to ſign à receipt for the ſum of 400 J. as the con- 
ſideration of ſuch aſſignment; altho' the lands, at that time, 


were worth; at à moderate computation, above 800 J.; ; ald 


altho' no more money was then actually paid to the ſaid 7. B00 


Blood, than 51. 14s. the reſt of the conſideration (except 691. 


125. 4d. alledged to have been paid to Neptune Blood, a mort- 
gagee) being paid in promiſſory notes; ſome of which were 
made payable at future times, and the lunatic was prevailed 

upon to indorſe over thoſe notes to one Themas Biood of Tire- 


mackbran, who was a ſubſcribing! witneſs to the execution of 
the 9 n a: Pty x to the whole tranſaction. 1 00 30 


, 1 7 F 1 2 
1 NOS 2100 16 111 98 


The lanatic _—_ thus ſold, and immediately given up we 
poſſeſſion of thefe lands to the appellant, and his inſanity con- 


tinuing upon him; his relations found it abſolutely necelſary, 


miſſion of lunacy; and ſuch commiſfion having iſſued under 


the Great Seal of Ireland, he was, by an inquiſition, dated the 
15th of October, 1737, duly found and returned to'be a lunatic 


at the time of the inquiſition, and that he had been ſo ſince 
ſome time in the month of December, 1733 and on the return 


of this inte. the e Willian Adams Was appointes 


his committee. 


Soon 


for the preſetvation of him and his eſtate, to take out a com- 


Cafes insnartiamend. 


Soon afterwards, ppplications:were' made to! the appellant' by 
the friends and relations of the lunatic, to quit this unjuſt and 


fraudulent bargain : But he inſiſting upon the benefit of it, a 

bill was, in November, 1737, filed in the Court of Exchequer 
in Ireland againſk him, in, the, name of Robert Focelyn. Eſq; 
his Majeſty's then Attorney General of Ireland, and of the ſaid 
Thamas Blood, the lunatic, by the reſpondent Milliam Adams, 
his committee; ſetting forth the ipſanity of the ſaid Thomas 
Blood from the year 1733. and that in the month of February, 


17355 he was abſolutely deprived of the uſe of his reaſon and 


underſtanding; and ſtating the fraudulent procurement of the 
aſſignment of the leaſe by the appellant, in manner before men- 
tioned, for little or no conſideration; and that he had, ſince: 
the aſſigument, procured from the Archbithop, a, renewal of the 
leaſe ;. the bill therefore prayed, that the ſaid aſſignment; of the 
16th of February, 1735, might be ſet aſide; and that the 


benefit of the renewal, and an ailignment, of the new leaſe, on 


pay ment of the ſine, might be decreed to the plaintiffs; and 
that the appellant might be compelled to account for the pro- 


fits of the leaſchold eſtate, which he had eived onda his 
pretended parehuaſe 


s #8 6 :, F*.. Tha 
' F f 1 14 , * . F 7 þ () 1 1 i % 
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The — on =o char April, 1738. put in his 5 
to this bill; and thereby ſet forth, that he did not believe that 
Thomas Blood had become lunatic in 1733. or-bad continued fo; 
but on the contrary, believed that in 1733. and for ſome years 
after, he had the full uſe of his reaſon, and was not at all 
deprived of it, other than what aroſe, from, exceſſive drinking, 
but did not believe he was deprived of his, xeaſon longer than 


whilſt he continued to drink to exceſs He, denied that the 
ſaid Thomas, at the time of executing the aſſignment, was under 
any incapacity of managing his affairs; but averred, that he 
had entered into the ſaid contract with. the appellant in the 
moſt deliberate manner, and had acted very cautiouſly in diſ- 


poſing of the ſaid lands; that the bargain was fairly carried on 


in the appellant's houſe, in the preſence, of, Thomas Bipod of 


Tiremackbran,, and Dennis Kerrin, who, were witneſſes tothe 


afignment, and alſo in the preſence of Mary Blood; and that 


at the time of the aſſignment, he paid the faid Thomas Blood 
the vendor, 5 J. 14s. and 691. 125. to Neptune Blood, who 


4 adviſed 
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adviſed the ſaid Thomas to give the appellant the preference of 
any other who might be diſpoſed to bid for the lands ; And 
that Neptune Blood, the uncle of Thomas, approved of the, bar- 
gain; and that for the reſidue of the 400 J. he had given J. ho. 
was ſeveral promiſſory notes, one for 26/. 25. 34. payable to 
him or order on demand; another for 100 J. payable alſo on 
demand; a third for 1001. payable on the 24th of June, 1736; 
and a fourth for 100 J. payable the 29th of September, 17 36. 
And the appellant admitted, that he paid Thomas but 30 J. on 
account of the ſaid notes; but alledged, that he had made 
ſeveral payments to perſons to whom Thomas had indorſed thoſe 
notes, and particularly 2 54 J. to Thomas Blood of Tiremackbran ; 
and that 40 J. and no more was due of the ſaid 400/. And he 
likewiſe alledged, that from the 25th of March, 1737, he had 
ſet the lands at a clear profit rent of 54/. by the year. 


The plaintiffs having replied to this anſwer, and iſſue being 
Joined, witneſſes were examined on both ſides, and publication 
duly paſſed ; and it was fully proyed on the part of the plain- 
tiffs, that the lands were of the yearly value of 100 J. and that 
the leaſe, at the time of the aſſignment, was well worth 800/. 


or goo/. And it appeared by the witneſſes examined on the 


part of the plaintiffs, who were no leſs than fourteen in number, 
all perſons of undoubted credit, and who reſided in the neigh- 
bourhood where Thomas Blond lived, from the year 1733, till 
his death, (ſome of whom were clergymen, and others the phy- 
ſician and apothecary who attended upon him) that from 
December, 1733, till January, 1735, his infinity increaſed; 
that his lucid intervals, during that time, were ſhort ; that he 
had been confined and bound, to prevent his doing miſchief; 
that his mother and family were obliged to quit their habitation, 


and reſide in another place for two or three months together, 


to avoid his fury: And that his diforders and acts of violence 
were ſo notorious and frequent, that he was known by the 
name of mad Tom Blood; and many particular acts of phrenzy 
and extravagance from 1733, down to the time of ifluing the 
commiſſion of lunacy, were proved by the witneſſes. It was 
likewiſe proved, that in the months of December, January and 
February, 1735, his lunacy came upon him with greater vio- 


lence than before: And that in January, 1735, he was ſo out- 
rageouſſy 
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rageouſly mad, that he Licks looſe about twelve of the clock 
in a froſty night from the houſe of one Mr. Hickman, where 
he had been under reſtraint, and the care of phyſicians, and tra- 
velled in the night. ſome miles thro” the country in that rigor- 
ous ſeaſon, to the houſe of Samuel Banks, without ſhoes or 
ſtockings, and without any covering but his night cap and 
breeches; ; that his feet and legs were much cut and bruiſed by 
ſo doing; - and that he continued ſome time at tat Koa" 1d 4 
very diſtracted condition, till he returned to Mr. Hic man's; 
from whence, on the 7th of February, 1735, he got away again, 
and went to the houſe of Neptune Blood, and ſtaid there till 
the 11th; during which time, he complained of all the ſymp- 
toms which uſually attended his madneſs, and particularly of a 


diſorder in his head; and that there was quickfilver in his head, 


and attempted, between the 7th and fith of February, 1735» 
to run away bare-legged from the houſe of Neptune Blood; and 
that his behaviour had made ſuch an impreſſion on the wife 
of Neptune Blood, that ſhe did not think herſelf ſafe in' the 
houſe with him, during her huſband' 8 abſence from home. = 


It likewiſe appeared i in ama thine on thei 1 th of a 
1735, the lunatic went to the appellant's houſe, and ſtaid 
there till the 16th; but not one of the appellant's family or 


ſervants, Who were about the lunatic during that time, were 


examined by the appellant; nor did the appellant attempt to 
prove any one inſtance of ſanity during all pet time, except the 
ine of the 16th of Wenn "Py $1 DON, (369! 


Ir was alſo — that Chowes Bled continued in this. git 
tracted condition, except with ſhort intervals of ſenſe, till the 
commiſſion of lunacy iſſued againſt, him; and that when bis 
phrenzy as upon him, he was ſome times melancholy,. at 


other times outrageous, and always, at the times of his phrenzy, 


regardleſs of his property, and capable of being impoſed upon; 
and particularly, that he offered to give an apothecary a farm of 


conſiderable value, to cure him of a venereal diſorder which he 
had contracted. 


FALL 1 F 
$ his 


TH witneſſes to the affignment were, Thomas Blood of Tire 
mackbran and Dennis Kerrin, an ale feller in the diſtri, of 


which the appellant was gauger; but the appellant did not think 
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fit to examine Thomas Blood of Tiremackbran, tho he drew the 


aſſignment and receipt; and tho', as the appellant alledged, he 


received 254. of the purchaſe money upon notes indorſed to 
him by the: lunatic. —— The appellant, however, examined 
one Mary Blood, who ſaid, that ſhe was ſatisfied Thomas Blood, 
when he perfected the deed, was a man of ſenſe, and that he 


appeared to her to have the uſe of his reaſon ; but the ſame 
witnefs being croſs examined, owned that he was called mad 
Tom Blood, and had committed ſeveral outrages ; and that his 


mother and family quitted their habitation at Bober/ſallagh, and 
went to live at Cargfin, occaſioned by his miſbehaviour ; and 
that they continued to live at Carofin two months for that rea- 


ſon. And admitted, that on the day the decd was perfected, 


he complained. his head was very bad; a ſympton which, by 


the concurring teſtimony of many witneſſes of undoubted credit, 
never failed to attend his fits of madneſs. The other wit- 


; nels to the deed, Dennis Kerrin, was produced by the appel- 


lant to one interrogatory only, to prove the deed, and the appel- 
lanr « did not think fit ro examine him, touching Themas BU 
condition at the perfection of the deed; but Mie witneſs being 


croſs examined, owned that Thomas Ye! complained of 4 dis 


order in his head, which the witnels believed proceeded from 


his old diſorder or madneſs; - and he alfo believed, that if he 


had not been diſordered, he would not have ſold his lands to 
the appellant, or any body elſe, in the manner he did: He faid, 


-, 


that at times, on the day of perfeaial the deed' of afſignment, 
Thomas appeared to, be hippiſh, by hapging down his head, 
and ſitting in a melancholy poſture, from which the witneſs 
collected he was not right i in his ſenſes; and that at the houſe 
of Neptune Blood, the very day of the execution of the aſſign- 
ment, the witneſs called the ſaid Neptune aſide, and told him, 
that Thomas was mad, and deſired him not to give up to him 


| another leaſe of 7 homas's, which was in his canody's ; for that 


if he did, he would diſpoſe or it. 


The appellant examined ſeveral witneſſes to prove Wer 
Blood's ſanity, from 1733 to 1738, who were perſons that 


| only knew him as a common acquaintance, cr had been in his 


company occaſionally, and for ſome ſhort time only; and many 
of them who were moſt converſant with him, on their croſs- 
14 4 examina- 
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examinations owned; that from about Crimar, 1733, he had 
been mad by intervals, and was known and generally: eſteemed 
to have been ſo, and had committed many outrages on his neareſt 
relations and others, and that he had been put under reſtraint; 


but ſaid he was at other times a man of e and 
e e ae | b n 28V Srl; bf) q 
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Aﬀet the alia had is apes. and publication. had 


paſſed in the cauſe, in July, 1741, Thomas Blood the lunatic, 
died inteſtate and unmarried ; whereupon letters of adminiſtra- 


tion; of his goods and effects were granted to the reſpondent 


William Blood his brother, and to the other reſpondent. Ann 
Adams his ſiſter; after a will which had been ſet up in 
favour of one Thomas Hickman, had been ſet aſide by the, Pre- 


ro oa Court. 


The reſpondents 8, in Michaelmas term, 1742, preferred their 
bill of revivor, to which the appellant appeared ; and the time 
for anſwering being expired, the cauſe Was revived by order, 
and upon the 2d of May, 1744» came on to be heard : And the 
appellant having objected to the bill. of revivor, becauſe his 
Majeſty's Attorney General was not made 2 complainant, the 
objection was over- -ruled ; and the cauſe having taken, up fix 
days in hearing, the Court, upon the 7th of June, 875 pro- 
nounced. their decree, that the afſignment | made by Bomar 
Bleed. the lunatic to the appellant, ſhould be ſet aſide; and 
that the new leaſe, dated the 29th of Tuly, 1737. taken by 
the appellant, ſhould be in trust for the reſpondents, as ad- 
miniſtrators of. the ſaid 7 bomas Blood, and ſhould | be depofi ted 
with . the Chief Remembrancer, or his Peputy; and that it 
ſhould be referred to the officer to take a an account of what Rad 
been paid by the defendant to T Bomas Blood, or his order, on 
account of the aſſignment ; or to the Archbiſhop of T: uam, for 
arrears of rent on the leaſe aſſigned. by, the ſaid Thomas Blood 
to the appellant, or as a fine or fines for renewal of the 


4 


Poets for what he had made, or might 4 made, without 


his wilful default, of the lands in the ſaid leaſe, from the 


time he came into poſſeſſion of the leaſe; and the confideration 
of all other matters was reſerved till after ihe report. 0 


* * 
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From this decree the preſent appeal was brought; and on 
the appellant's behalf it was ſaid to appear, by the depoſitions 
of a great many witneſſes examined in the cauſe, and 
ticularly the Archbiſhop of Tuam, that the ſaid Thomas PHH 
was not a Junatic at the time of his executing the aſſignment to 
the appellant, or at any time before; but that on the contrary, 
he had the full uſe of his reaſon and underſtanding ; that he 
generally managed and tranſacted all his own affairs, wrote 
ſeveral letters which appeared to be very ſenſible, gave receipts, | 
executed and witneſſed ſeveral deeds, and made ſeveral bargains, 
and granted Jeaſes; and that his own relations were ſo well 
{atished of his ſanity, that they took leaſes from him, which 
they would not have done, had they imagined him to be a 
lunatic. That ſeveral of the witneſſes who had attempted to 
prove Blcod's inſanity, ſpoke only as to hearſay ; others gave 
ſuch improbable accounts, that very little regard ought to be 
paid to their teſtimony ; and as to thoſe who ſpoke in the moſt 
poſitive manner, it was remarkable, that the extravagant actions 
which they gave an account of, might be the effects of im- 
moderate drinking, which Blocd was ſometimes addicted to; 
and which he fell into from ſome unhappy differences which 
ſubſiſted between his mother and him, about the will and 
effects of his father; and the witneſſes who ſpoke in the 
ſtrongeſt manner in favour of the reſpondents, acknowledged 
that Blood often ſpoke and acted as rationally and ſenſibly as 
any other perſon whatſoever could do. That it was evident 
from the proofs taken in the cauſe, that the appellant did not 
purchaſe Blood's intereſt in the lands in a haſty manner, but at 
his own preſſing inſtance and requeſt, and with the privity and 
approbation of Neptune Blood his uncle, who aſſured the ap- 
pellant, that Thomas Blood was determined to part with the 
leaſe, and to give the appellant the preference of it; ſo that 
Thomas proceeded in the ſale in a deliberate manner, and the 
appellant was ſo far from taking any advantage of him, that 
Thomas Blood of Tiremackbran and Mary Blood, who were both 
of them his firſt couſins, were preſent at the time of executing 
the aſſignment; and Blood of Tiremackbran was not only a ſub— 
ſcribing witneſs to the execution of it, but actually wrote it; 
and that moſt of it was dictated by Blood the pretended lunatic, 
which he could not have done, had he been at that time out 
of his ſenſes. With regard to the value of the lands, it ap- 
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peared, that at the time of the aſſignment, they were held he 
leaſe for the reſidue of a term which did not expire till Lady- 
day, 1737, at the yearly rent of 411; that after the determina- 
tion of that leaſe, the appellant. let the lands for one year, 
ending at Lady-day, 1738, at the rent of 70“; and after 
that year, he let the ſame for 15 years, at the yearly rent of 
751. which was proved by ſeveral witneſſes to be the full value: 
So that the 400 J. given by the appellant for the purchaſe, 
there being only 17 years and a half of the term to come, was 
a full and adequate conſideration; and it was obſervable, that 
Blood himſelf gave but a little while before only 440. for the 
purchaſe of the whole term of 21 years. That the reſpondents 
having put their caſe ſingly upon the point of B/ood's inſanity, 
and that he was a lunatic at the time of the aſſignment, and 
conſequently fincapable of executing any deed; had made the 
queſtion a mere legal queſtion, which a Court of Equity ought 
not to have determined without a trial at law; and it was 
apprehended, that no inſtance could be found, where a Court 
of Equity had made a decree upon the foundation of abſolute 
inſanity, without ſuch a trial. It was therefore hoped, that the 
decree would be reverſed, and the reſpondents bill diſmiſſed 
with coſts. 


On the other ſide it was contended, that the ground and 
foundation of the relief prayed by the original bill, was the 
inſanity of Thomas Blood, at the time of his executing the 
alignment of the leaſe ; and the undue ady antages and meaſures 
which the appellant took and made uſe of in obtaining ſuch 
aſſignment: And that the inſanity of Thomas, and the im- 
poſitions on the part of the appellant, were proved and made 
evident beyond a doubt, as well by the poſitive teſtimony of 
witneſſes, and other proofs in the cauſe, as by the circum- 
{tances of the caſe, and the facts admitted and even ſtated by 
the appellant himſelf. That the inſanity of Thomas was proved 
by a multitude of witneſſes of undoubted credit, to have had 
its exiſtence in 1733, and from that time to have gradually 
increaſed, with very ſhort lucid intervals; ſometimes exert- 
ing itſelf in the moſt outrageous acts of violence, and at 
other times in a deep melancholy ; and one particular frailty 
always accompanied him during his diſorder of mind, namely, 


that he was diſpoſed to give away, or part with his eſtates for 
TOs; IT; 7 E a trifle, 


J. Browne. 
T5 Clarke. 


DzexrzE 
Armed. 


Jour. vol. 27. 


p. 25. 


Caſes in Parliament. 


a trifle, and would be even preſſing and importunate with his 
friends and acquaintance to accept of his property. That the 
inſane ſtate of mind which Thomas laboured under on the day 
of executing the aſſignment, was proved in the cauſe by con- 
vincing evidence; and confirmed by the croſs examination. of 
one of the appellant's own witneſſes, who atteſted the deed. 
That the impoſition and unfairneſs on the appellant's part was 
manifeſt, not only by the undue methods of obtaining the 
aflignment, and the inadequateneſs of the conſideration as 
mentioned in the deed itſelf, but by the appellant's defect in 
proving the payment even of that conſideration ; and by his 
not pretending to have paid the inteſtate at the time of exe- 
cuting the deed, any more than 5/. 145. Beſides, the appel- 
lant's own: conſciouſneſs of Themas's unfortunate ſtate of mind, 
at the time of his executing the aſſignment, was ſo very re- 
markable, that of the two witneſſes who atteſted the deed, he 
had ventured only to examine one; and even that one witneſs 
was examined only to the execution of the deed as an exhibit, 
and was not aſked a ſingle queſtion as to Thomas's condition of 
mind when the deed was executed, tho' that was one of | the 
principal facts in controverſy. That under theſe circumſtances, 
the directing an iſſue to try whether the inteſtate was ſane or 
not, at the time of executing the deed, would have been 


entirely unneceſſary and vain; the appellant not having been 


concluded by the finding of the inquiſition, but having had 
a proper opportunity of proving Thomas's ſanity, and having, 
inſtead thereof, fully proved his inſanity : And there was ſtill 
the leſs reaſon to expect any farther fruit or ſatisfaction from 
ſuch an iſſue, as the inteſtate had died pending this controverſy, 
tho” after the proofs were taken and publiſhed, It was there- 
fore hoped, that the decree would be affirmed, and the appeal 
diſmiſſed with exemplary coſts. . 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be, diſmiſſed; 
and the decree therein complained of, affirmed : And it was 
further ORDERED, that the appellant ſhould pay to the reſpon- 
dents, 60/. for their coſts in reſpect of the ſaid appeal. 


William 
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William Plunket, Gent. « 3 Appellant. 


Viſcount King fland, Francis, Lord Ba- 


ron of Tthunry, and Thomas Wabely, 
"Ela; 5 5 L 


The Right Honourable Henry, Lord] 
{Reſp pondents. 
= 


29th January, 1746. 


IC HO LAS, Lord Viſcount K:ngfland, deceaſed, being 
ſeiſed of the lands and warren called Conney-borough of 
Portmarnock, in the county of Dublin; by deed, dated the 28th 


of December, 1723, demiſed the ſame to Richard Cogan, de- 


ceaſed, for 21 years, to commence from the 1ſt of May, 1724, 
rendering yearly a rent of 50 J. and five dozen pair of rabbits. 
And after the death of Lord Nicholas, the reſpondent Henry, 
Lord Viſcount Xing ſſand, his ſon and heir, by deed, dated the 
25th of November, 1734, demiſed to the ſaid Richard Cogan, 
the mill and a houſe and lands belonging thereto, part of 


Portmarnock, for 31 years from the 1ſt of May then laſt, at the 
yearly rent of 111. 


This warren and mill lay contiguous to the eſtate of Luke 
Plunket, the appellant's brother; a part of which eſtate, called 


Carrick Hill, the reſpondent Wakely held of him by a fee- 
farm grant. 


In 1735, Richard Cogan the leſſee died poſſeſſed of both 
theſe leaſes, and by his will, dated in March, 1728, and made 
before his taking the leaſe of the mill ; he bequeathed his leaſe 
of the warren and lands held therewith, to his two ſons John 
and James, they paying 101. to his ſon William; but the teſ- 
tator made no diſpoſition of the ſurplus of his eſtate, nor ap- 
pointed any executor. 


Upon the death of Richard Cogan, Fohn and James, his ſons, 
became entitled, by virtue of the will, to the leaſe of the 
warren of Portmarnock ; But the other leaſe of the mill being 
undiſpoſed of, veſted in Ann his widow, and in Jon, James 

I and 
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5 and William, his three ſons, and Margaret Tiernan his daugh- 
wy ter, as his next of kin, by virtue of the ſtatute concerning the 
diſtribution of inteſtate's eſtates; but no adminiſtration with 


the will annexed, was taken out by any of them. 


From the death of Richard Cogan, in 1735, till 1740, the 
warren and mill were jointly held and occupied by the three 
brothers, John, James and William Cogan ; and by an agree- 
ment, dated the 19th of April, 1740, it was agreed between 
them, that John and William ſhould be jointly entitled in 

| moieties to the profits of the warren and mill, and that James 
Cogan ſhould have rent- free, a houſe and a garden on the warren, 
together with the liberty of keeping there two cows and two 
calves, and alſo liberty to dig and draw ſand from off the 
warren, or any part thereof; which privileges he accepted, in 
ſatisfaction of his pretenſions or right to the profits of the 
warren or mill. In conſequence of this agreement, John and 
Wilham continued in the mon of the warren, and killed 
the rabbits there, and join took and enjoyed the other pro- 
fits thereof, till the death of William Cogan i in February, 1741; 
and James continued in poſſeſſion of the houſe, and from time 
to time enjoyed the other liberties and privileges, which he 
was entitled to under the agreement, after the death of William. 


But the warren and mill being much too dearly rented, the 
Cogans, in 1740, declined in their circumſtances, and. the rent 
to Lord King//and run in arrear; and William Cogan having 
married the daughter of a tenant of Lord Howth, application 
was made, through his means, by Lord or Lady Howth to Lord 
Kingſland, to accept a furrender of the then exiſting leaſe, and 
to grant a new leaſe at a lower rent; and in order to enable 
William Cogan to make a ſurrender of the old leaſe of the 
warren, and compleat an agreement for that purpoſe with Lord 
King ſland, Fobn Cogan and Ann his mother, in January, 1740, 
executed an aſſignment of their intereſt in the Warren to 
William, without any conſideration ; ſuch aſſignment being 
intended only for the purpoſe of his obtaining a new leaſe, 
which was to be in truſt for Jobn and Fames Cogan, and was to 
be enjoyed by the three brothers, upon the terms of the before 
mentioned agreement: And before the execution, John Cogan 
declared and defired notice might be taken, that he did not 
abſolutely 
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abſolutely give up his right to his brother WVilliam; but was 
{till to have his ſhare of the lands and the benefit of the new 
leaſe, which William agreed to. g 


Villiam Cogan accordingly prevailed on Lord King ſſand, in 
the latter end of the year 1740, or the beginning of 1741, to 
agree to accept a ſurrender and to grant a new leaſe of the pre- 
miſſes, or part thereof, for the term of 31 years, at a lower 
rent, upon payment of 61/. (the arrear of rent then due to 
Lord King/land) ; and on condition, that Peter Daly, Eſq; his 
Lordſhip's father-in-law, who managed his affairs (without 
whoſe conſent his Lordſhip never concluded any ſuch agreements) 
would conſent to and approve of ſuch leaſe : But the Cogans 
not being in circumſtances to pay the fine for the new leaſe, or 
to continue under the old one, and Mr. Daly never having ap- 
proved of any ſuch leaſe, the agreement was not carried into 
execution; nor was any new leaſe ever executed by Lord King/- 
land to the Cogans, in purſuance thereof, 


The reſpondent Wakely imagining, that the Cogans would 
not be able to continue tenants of the premiſſes, had long 
before November, 1741, by the intereſt of the other reſpondent 
Lord Athunry, obtained a promiſe from Lord Kingſland, that 
he ſhould have the refuſal of a leaſe thereof, upon the expira- 
tion of the Cogans's intereſt, or whenever they ſhould quit the 
premiſſes; and in conſequence of ſuch promiſe, was induced to 
lay out a conſiderable ſum of money in buildings, and other 
improvements upon his own eſtate of Carric Hill, which lay 
contiguous to it. And in Auguſt, 1741, John, James and 
William Cogan, informed the reſpondent Wakely, that they were 
not able to hold the premiſies, and pay the arrears of rent 
then due to Lord Kingſland; and therefore propoſed to the 
reſpondent Watkely, (as they knew the premiſſes lay convenient 
for him) to take the new leaſe, which was conditionally agreed 
for as aforeſaid, and to pay the arrears of rent; and told him, 
that they believed he might get ſuch leaſe at a rent of 4o/. 
per ann, 


The reſpondent Yakely having this offer made to him by the 
Cogans, and putting a confidence in the appellant, ſoon after 
informed him of this propoſal, and of the promiſe he had 
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before obtained from Lord Kingfiand; and aſked the appel- 


lant's opinion of the value of the warren and mill, and deſired 
him to uſe his intereſt with Lord King ſland, on his the reſpon- 
dent's behalf, to moderate the rent; the reſpondent Wakely not 
having the leaſt ſuſpicion, that the appellant intended to ph 


for a new leaſe himſelf. 


The appellant, upon ſuch converſation, promiſed his affiſtance 


in applying to Lord King land, but greatly undervalued the 
warren and mill; and having formed a deſign to get the new 


leaſe to himſelf, ſad time afterwards told the reſpondent Wakely, 


that Lord King/land had fixed the rent of the new leaſe at 
gol. per ann. and the fine at 50/. which was a falſe ſuggeſ- 
tion, and made only with a deſign to deter the reſpondent 
Wakely from the thoughts of applying further to Lord King,, 


land, and to furniſh the appellant with a pretence of declaring 


to Lord Kingſland, as he afterwards did, that the reſpondent 
Wakely had no further intentions of taking the leaſe, 


The mill was ſupplied with water from the tides of the ſea, 
which formed a large pond by dams, that kept in the ſea water 
upon the ebb of the tide, till the return of it: And in Sep- 
tember or Odlober, 1741, the appellant (before he had obtained 


any promiſe of a leaſe from Lord King land) by the permiſſion 


of the Cogans, who {till continued in poſſeſſion of the warren 
and mill, made ſeveral alterations in the mill-dam, and in the 
ſluices and bridge belonging thereto, with deſign to try if he 
could drain eleven or twelve acres of the ancient mill-pond, in 
order to add the ſame to his brother Luke Plunket's eſtate lying 
contiguous thereto, altho' the mill-pond had been from time 
immemorial in the poſſeſſion of Lord K:ngfland's family: And 
the appellant afterwards ſucceeding in this ſcheme, uſed all 
arts to procure a leaſe for himſelf of the mill and warren from 
Lord Kingſland; and for that purpoſe aſſured his Lordſhip, 
that the reſpondent Y/akely would not take a leaſe of the warren 
and mill at the rent of 451. per ann. and a fine of 611; and 
that he, the appellant, had obtained the approbation and con- 
ſent of Peter Daly, Eſq; to his becoming tenant of the pre- 
miſſes. And altho' both theſe affirmations were falſe, yet he 
thereby prevailed on Lord Kingfland to make him ſome verbal 
promiſe of a leaſe, for a fine of 611. ard at the rent of 45 J. Per 
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ann. in caſe Peter Daly approved of ſuch agreement. And the 
appellant, on the 4th of December, 1741, depoſited with Lord 
Kingfland 401. which, in caſe Peter Daly approved of ſuch 
agreement, was to go as part of the fine; but could not pre- 
vail on Lord Kingſſiand to give any receipt for the ſame, as for 
a fine, or to ſign any other writing, except a letter dated the 
5th of December, 1741, to James Goddart, his ſteward, direct- 
ing him to prepare a draft of a leaſe for the appellant, and to 
inſert ſuch reſtrictions therein as he and Mr. Daly ſhould think 
proper; but in that letter no mention was made either of the 


lands to be let, or of any rent, term of years, or commence- 
ment of the leaſe, 


The appellant being conſcious, that he had obtained this 
verbal promiſe from Lord King fland by falſe ſuggeſtions, went 
the next day with Lord King ſland's letter to Goddart his 
ſteward; and having informed him of the terms of the agree- 
ment, offered to pay the remainder of the 611. fine, and deſired 
him to give a receipt for the ſame, as part of a fine for a leaſe 
of the coney-borough and mill of Portmarnock : But Goddart 
apprehending ſuch receipt to be improper, *till the agreement 
was ſully concluded by the conſent of Mr. Daly, abſolutely 
refuſed to give any ſuch receipt, or to receive the money as a 
fine, until he had acquainted Mr. Daly with the terms of the 
agreement, which he then had only from the information of 
the appellant ; and Goddart alſo informed the appellant, that no 
agreement would be concluded, or leaſe made without the con- 
lent of Mr. Daly; whereupon the appellant contented to pay 
the money to Goddart as a depoſit only, 'till the agreement 
ſhould be concluded, and to accept a receipt from Goddart, to 
be accountable. for it on demand ; and was ſo far from looking 
upon his agreement as concluſive on Lord Kingſland, that he 


then, and often afterwards, requeſted Goddart's friendſhip and 


intereſt with Mr. Daly and Lord King/land, for his getting a 
leaſe,; and gave Goddart directions to prepare a draft of a leaſe, 
to be laid before Mr. Daly, according to the terms of the pro- 
poſal he then informed Goddart he had made to Lord King/land. 


In purſuance of theſe inſtructions, Goddart prepared part of 
a draft of a leaſe, and ſoon aſter acquaiated Mr. Dely with the 
whole affair; but Mr. Daly was fo far fram approving of cr 


couſenting 
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conſenting to the leaſe, or any agreement with the appellant, 
that he immediately, upon ſeeing the draft, declared, that the 
reſpondent Yakely had a previous ptomiſe of a leaſe, and there. 

fore muſt and ought to have a preference; and Goddart — 
after informed the appellant of ſuch his diſcourſe with Mr. Du, 
and offered to pay back the 21/7. and the draft was never com- 
pleated, nor was any leaſe ever executed to the appellant: And 
when Mr. Daly afterwards heard, that the appellant had inform- 


ed Lord King ſiand that he had his approbation to be tenant of 


the warren and mill, he Gcectared ſuch inen abſolutely 
falſe and groundleſs. mbnom | 


The reſpondent Wakely having received. private information 
that the appellant was thus clandeſtinely treating with Lord 
Kingſland for a leaſe of the premiſſes, charged him therewith ; 
and acquainted the other reſpondent Lord Achunry, and alſo. 
the Earl of Mount- Alexander, with what had paſſed in relation 
to the leaſe, and deſired them to uſe their intereſt with Lord 
King fland to prevail with him to perform his. promiſe, and 
make a leaſe of the premiſſes to him upon the terms which had 
been offered to the Cogans. And the reſpondent Wakely being 
himſelf confined with ſickneſs, the Lord Athunry, on his be- 
half, applied to Lord Kingfland for a leaſe ; who being fatis- 
fied of the juſtice of the reſpondent Wakely's pretenſions, did, 
with the conſent and approbation of Mr. Daly, on the 1ſt of 
Fanuary, 1741, execute an article or minute of a leaſe, which 
was drawn by Mr. Daly's clerk ; whereby Lord Kingſland, in 
conſideration of 617. paid by Lord Athunry as a fine, demiſed 
the premiſſes to Lord Athunry for the term of 31 years, to 
commence from the iſt of May, 1745, (When the before men- 
tioned teaſe—of the warren was to expire) at the yearly rent of 
451; and Lord Athunry then paid to Lord King fland the whole 
fine of 61/. 


This article, or memorandum, was taken by Lord Athunry, 
in truſt for the reſpondent Wakely, and the 61 * was Aae __ 
money. 8 nt 


The reſpondent Wakely andiog that the FRI was, by the 
permiſſion of the Cogans, preparing to make conſiderable altera- 
tions in the mill and mill-dams; he, in order to prevent the 

| appellant's 


Takes in darliament. 

appeflant's putting himſelf to any unneceflary expence about 
ſuch” repairs, upon the 11th of February, 1741, went with 
Hugs Wilton and 'Rollefton Humphrys, Eſqrs. to the appellant, 
and informed him, that they were-come to caution him againſt 
laytng out any money in repaifing the mill, becauſe Lord King /- 
land had let the mill and warren to Lord Atbunry; and they 
then ſhewed him the minute of the leaſe before mentioned, 
and the appellant then ſaid, he believed Mr. Wately would take 
the mill and coney-borough if he could; and that he the 
appellant would alfo take them if he could: But he then owned, 
that he knew the reſpondent 7Yakely had been treating for the 
warren and mill for a conſiderable time paſt, and that he had con- 
ſulted him ſome months before as his friend and neighbour, about 
taking the ſame: And the appellant being then aſked, if he 
had obtained any leaſe thereof, or contract for a leaſe, he ſaid 
he had a leaſe on certain conditions; but being deſired to pro- 
duce it, ſaid he had not 4 leaſe, but a letter to Lord Kingfland's 
agent to draw a leaſe on certain conditions; and being then 
deſired to produce the letter, he ſaid it was a receipt for a fine ; 
but he had it not there, nor would produce it till a proper time; 
but he made no pretence of a leaſe, letter, or receipt, till after 
he had ſeen the minutes of the leaſe to Lord Athunry. 


The appellant, notwithſtanding this notice, being reſolved to 
get poſſeſſion and a preſent leaſe of the premiſſes, and having 
ſeen the date of the minute of the leaſe to the reſpondent Lord 
Atbunry, he obtained from Villiam Cogan (who was then 
inſenſible and upon his death-bed, and very ſoon afterwards 
died) a deed, which was called a ſurrender, or aſſignment of bis 
intereſt in the warren and mill to the Lord King ſland, or the 
appellant ; which ſurrender appeared to be antedated on the 8th 
of December, 1741, in order to give it a precedence to the 
minute of the leaſe to Lord Athunry, and the better to cor- 
reſpond with the agreement, pretended to be abſolutely con- 
cluded with Lord Kingſland, upon the 4th of December. And 
being apprehenſive, that his verbal treaty with Lord King fland 
would not be a ſufficient title againſt Lord Athunry, the appel- 
lant, upon the 19th of February, 1741, prevailed on Lord 
King/land to ſign a writing, importing an acknowledgement of 
the receipt of the 61 J. as a fine, and letting forth the terms of 
the verbal agreement pretended to have made upon the 4th of 
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to Lord Athunry, i in truſt for the reſpondent Wately. 


Caſdes in 4Sariiament, 


Deremnter preceding but this writing was alſo: antedated ſo ag 
to bear date on the th of December, abs md. _ Wc. ſigned 
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Notwithſtanding N Kingſland had inadvertently. Hgned 
this antedated writing. he was ſo conſcious that he had been 
impoſed upon by the appellant, and that he was, in juſtice, 
bound by his agreement with Lord Athunry ; that upon the 
3d of March, 1741, he, executed a leaſe of the premiſſes ap- 
proved of by Mr. Daly. purſuant to the minute before given 


. 


The appellant having, upon the death of William Cogan, 
which happened on the 23d of February, 1741, under pretence 
of the alignment. or furrender from him, and the agreement with 
Lord King fland, got into poſſeſſion of all the premiſſes (except 
the houſe, which James Cogan held under the before mentioned 
agreement with his brothers) and the term granted by the leafe 
to Lord Athunry not commencing till the 1ft of May, 1745, 
and the appellant daily committing great waſte, both in the 
warren and mill ; the reſpondent Wakely was adviſed to apply 
for letters of adminiſtration to Richard Cogan the father, with 
his will annexcd, which had neyer been granted before, and 
which, by the conſent of his widow and ſurviving children, 
were. granted accordingly : And the reſpondent IWakely having 
thus become entitled to the ſubſiſting leaſes of the warren and 
mill, as well as to the reverſionary leaſe thereof before men. 
tioned, he, in. Eaſter term, 1742, brought two ejectments in 
the Court of King's Bench i in Ireland, for the recoyery of the 
poſſeſſion of the premiſſes; and the appellant, having taken 
upon him the defence of the ejectments, the reſpondent Wakely 
obtained a writ of eſtrepement againſt the appellant, to prevent 
his committing further waſte on the premiſes, pending this 
ſuit. But before the reſpondent. Mafely could obtain judgment 
in the ejectments, the appellant, upon the 15th of June, 1542, 
filed his original bill in the Court of Chancery in Jreland, againſt 
all the reſpondents; for an injunction to ſtay the reſpondent 
Watkely's proceedings at law, and for a ſpecific execution of his 
pretended een with Lord Wan for a leaſe 0b: the 
pretoilit: ES, : 


ö 
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The reſpondent Walely, upon the 21ſt of June, 1742, put —_— 
in his an ſver to this bill; and thereby, after ſtating the ſeveral , 
tranſactions before mentioned, he ſet forth, that Milliam Cugan 
was not, in his life-time, entitled to the premiſſes, and Was 
therefore incapable of ſurrendering or aſſigning the ſame to 
Lord Kingſiand; that as to the writing, purporting to be ſuch 
furrender, and date the 8th of December, 1741, no opinion 
could be formed as to its execution by William, he being” a 
markſman ; and that when the appellant obtained ſuch ſurren- 
der, he imagined that the warren and mill were demiſed to 
Richard Cogan by one leaſe, and continued of that opinion till 
he was ſerved with two ejectments, which appriſed the appel- 
lant that there were two leaſes ; and in conſequence. of this, 
the writing, purporting a ſurrender, was altered, and the words 
[a leaſe] appeared to have been turned into [leaſes] by eraſing 
the a, and adding an 5, in a different hand and ink from the 
reſt, which was done through the whole deed, except in one 
place, where it ſeemed to have been over-looked. | 
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The reſpondent Lord Athunry put in his anſwer. upon the 
18th of February, 1743, and thereby ſtated the circumſtances 
attending the contract made between him and Lord Kingſland, 
and the leaſe, as far as he was concerned therein, in the ſame 
manner as the reſpondent Wakely ; that the fine of '617. was 
paid by him on the execution of the minute, and that Lord 
King land, ſome years before November, 1741, did, in preſence 
of the Earl of Mount- Alexander and Lord Howth, promiſe to 
make a leaſe of the premiſes to the reſpondent ately, whenever 
Cogan' s intereſt ſhould detetmine: And admitted chat Us Was 
only a uli. boy: Wakely. 3 wy | 


Lord King having alfo be Ws an put in | enbanivs 
to the bill; the appellant replied to the ' ſeveral anſwers; and 
iſſue being joined, many witneſſes were examined, both on 
the behalf of the appellant, and of the reſpondents Mately and 
Lord Athunry; and publication having duly. paſſed, the cauſe 
came on to be heard before the Lord Chancellòr of Treland; and 
having taken up ſeveral days in hearing, upon the 14th of 
December, 1545, his Lordſhip was pleaſed to direct a trial at 
law by a jury of the county of Dublin, upon the following 
idues; vis. Whether it was a part of the agreement between 

Lord 


D. Ryder. 
W, Murray. 


tion, the terms being firſt ſettled with William Cogan, the affig- 


land, who was moſtly concerned in point of intereit, and knew 
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Lord King ſland and the appellant, for a leaſe of the warren and 
mill of Portmarnoch, that Mr. Daly's conſent and approbation 
ſhould be had to make ſuch leaſe valid ; and if ſuch conſent or 
approbation was part of the agreement, whether Mr. Daly 
gave ſuch conſent or approbation ; and whether Lord Athunry 
or Mr. Wakely had, on or before the iſt day of January, 1741, 
any and what notice, of any and what agreement between the 
plaintiff and Lord King/land, for a leaſe of the warren and mill 
of Portmarneck £ 


From this order or decree the appellant appealed ; and on 
his behalf it was faid to be erroneous : I. As to the merits of 


the caſe. II. As to directing the iſſues. And III. As to the 
matter of notice. 


As to the merits it was contended, that the original agree- 
ment between the appellant and Lord King ſſand, of the 4th of 
December, 1741, was a fair and honeſt agreement; the fine was 
an adequate fine, and the rent reſerved the full rent, and much 
more than the reſpondent J#akely admitted the premiſſes 
were worth, or than he would give for the ſame. That this 
agreement was not obtained by ſurpriſe, but with delibera- 


nee of the original leaſe; and upon his inability to comply 
with them, his right was transferred to the appellant. That 
the reſpondent Wakely was early appriſed of the treaty between 
Cogan and Lord Kingſland, and did not then make the leaſt 
mention of any previous promiſe to, him of a leaſe of the pre- 
miſſes in queſtion, but endeavoured to diſſuade and diſcourage 
Cogan from proceeding therein, by repreſenting the premiſſes as 
not worth more than 301. per ann.; and that there was not 
the leaſt ingredient of fraud or circumvention throughout” the 
whole tranſaction, on the part of the appellant; as Lord King/- 


the whole of the buſineſs, had fully declared and admitted, 
not only by his anſwer, but by a letter under his hand, whieb 
had been proved in the cauſe *. That this agreement was no 

| ſooner 


—_— 


_——— 


* This was a letter addreſſed to the appellant, in the following words: 


SIE, 
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ſooner entered into than executed; the fine was immediately 
paid, the greateſt part of it on the ſame day into Lord King/- 
land's own hands, and the remainder on the next day to his 
agent, who received it by his order, and a receipt was after- 
wards given by his Lordſhip, ſpecifying the preciſe terms* of 
the agreement; directions were, at the ſame time, given by his 
Lordſhip to his own agent, for diſpatching the leaſes ; the ap- 
pellant was put into poſſeſſion, and immediately began to im- 
prove the eſtate, and paid his firſt half- year's rent on the very 
day it became due: And both the agreement and the improve- 
ments were public and notorious, being the general diſcourſe 
of the whole country. That the ſurrender of the old leaſes by 
William Cogan, was made in favour of the appeltant; and was 
expreſſly recited in the draft of the new leaſe, which Lord King/- 
land's agent was preparing, purſuant to his Lordſhip's direc- 
tions; and in order to the drawing of which, the appellant fur- 


niſhed him with the aſſignment and ſurrender from William 


Cogan, to enable him to compleat the leaſe, That from the 
whole complexion of the caſe, as well as from Lord King fland's 
anſwer, which was proved in the cauſe to have been ſettled by 
Mr. Daly, it appeared his Lordſhip never had the leaft intention 
to recede from his agreement with the appellant, without the 
appellant's previous conſent to waive it; and that all the ſubſe- 
quent acts which his Lordſhip was prevailed upon to enter 
into, inconſiſtent with that agreement, were owing to a ſeries 
of impoſition in the other reſpondents, and particularly to their 


2 


TL 8 Turvey, March 10th, 1743. 


J received your's this day, and am greatly ſurpriſed to hear, that Mr. ately 
„ ſays you impoſed on me about the coney-borough, for I am ſure you did not; 
for you gave the ſame fine, and was to pay the fame rent, that IVilliem "ep 
. agreed with me for: And when Lord Athanry ſpoke to me about the farm for 
« Mr. Waleh, I ſaid I had already promiſed it to you, and received a fine in 
e conſideration thereof: Upon which, my Lord told me, he would bear me 
<<. harmleſs, and take all on himſelf, and even pay all the expences of any law-ſuit 


„that could enſue: Upon which terms I gave him a leale, Who am, 


SIR, 
Your friend, 


KINGSLAND.” 


\ 


© P.S. As for rent, I expect none, until all 
affairs are ſettled, and your coſts allowed.“ 
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aſſuring him, that the appellant had actually relinquiſhed his 
claim to the leaſe; and all the acts thus done by him, were 
only intended to take effect, in caſe of the appellant's waiving 
the leaſe; tho' had his Lordſhip altered his intention in favour 
of the appellant, as he never did, it was not in his power, by 
thoſe ſubſequent acts, to defeat his former agreement. That 
the appellant and the reſpondent Wakely were perſons equally 
indifferent and unknown to Lord King ſland, and were mutually 
recommended to him at different times, but the latter, not till 
after the agreement with the former; and as the appellant had 
the prior recommendation, ſo he had the greater merit, which 
ought to weigh with every landlord ; for he immediately agreed 
to give the full value of the eſtate, as adjuſted by a third per- 
ſon ; whilſt the reſpondent Wheatly was endeavouring to depre- 
ciate and undervalue it, truſting to the intereſt he could make 


for obtaining a leaſe upon his own terms. That the ſubſequent 


minute or leaſe to Lord Athunry, was obtained by fraud and 
impoſition, and with full notice of the appellant's prior title, 
his agreement, poſſeſſion, and improvements; and as this no- 
tice would make his Lordſhip a truſtee for the prior equity, 
ſo the reſpondent Wakely, even if he had no notice, ought not 
to be in a better condition than Lord Athunry, bat to be ſub- 
je& to the ſame equity which the appellant had againſt his 
Lordſhip, as having had notice: As however, the reſpondent 


| Weakely had likewiſe notice, he was guilty of a fraud in inter- 


meddling ; and a fraudulent leaſe or agreement is conſidered, in 
equity, as none. Beſides, Lord Athunry's offering to indemnify 
Lord King ſland, and the reſpondent Wakely's offering to indem- 
nify Lord Athunry, was ftrong preſumptive evidence of their 
both having had notice of the appellant's prior agreement, and 
that they were conſcious of preſſing Lord Kingſland to do an 
act which could not be juſtified. 3 5 


As to the iſſues, it was ſaid there was no foundation for direct- 
ing either of them: For as to the pretence, that it was part of 
the appellant's agreement with Lord King land, that Mr. Daly's 
conſent and approbation ſhould be had to make ſuch agreement 


valid; and that this approbation not being had, the agreement 


was therefore void ; there was nothing of this kind appeared in 
the cauſe. The agreement with the appellant was abſolute, 


and not in the leaſt ſubje& to Mr. Daty's approbation or con- 
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ſent, nor was his conſent one of the terms or conditions of the 
agreement; and it was incredible that it ſhould, as he had no 2 0 
manner of intereſt or concern in the premiſſes. And tho' as a 
gentleman of the bar, and Lady King ſland's father, his Lordſhip 
might pay him the compliment of taking his advice in the way 
of his profeſſion, to ſettle his leaſes and ſee that they were pro- 1 
perly drawn, with all the legal and uſual reſtrictions; yet it Il! 
could never be conceived, that he would tie himſelf up not to 14 
grant leaſes to any perſons, or upon any terms, but ſuch. as 10 
Mr. Daly ſhould approve of; for this would be, to throw the ll 
whole power over the eſtate into Mr. Daly's hands. But no- | 
thing of this kind was ſhewn with regard to other parts of his [ 
Lordſhip's eſtate, and therefore it was the more improbable to 10 
have been firſt and ſolely introduced into this particular leaſe; 5 1 
eſpecially when it was conſidered, that this agreement with the 1 
appellant, was only a fort. of transfer of the agreement which | | 
had been ſome time before made with William Cogan; and it 
was not pretended, that Mr. Daly's approbation was any part of 
the agreement with Cogan: Nor could it be imagined, that 
Lord King fland would have received, or the appellant have 
paid the fine, if the agreement had been controulable, or liable 
to be varied or defeated, by the arbitrary will of a third per- 
ſon, who knew nothing of the matter; either with reſpect to 
the value of the eſtate, or whether the terms were reaſonable E 
or unreaſonable. But if Mr. Daly's conſent was, in fact, neceſ- 
ſary, it appeared, by the proofs i in the cauſe, that he approved 
of the agreement with the appellant; ſaying, he would always 
prefer a reſponſible tenant, who would pay moſt; and that 
things were too far gone for Lord Athunry or Mr. Wakely to 
expect a leaſe: And as there was not, nor had the reſpondents 
ſuggeſted any reaſonable objection againſt Mr. Daly's, giving 
his conſent, if it was neceſſary; and as Lord King fland was 
defirous that the appellant ſhould have the leaſe, it was but 
equity to compel him to grant it, if he refuſed. 
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And as to Lord Athunry and Mr. Wately having notice of 
the appellant's agreement before the iſt of January. 1741, when 
the minute was made to Lord Atbunry, in truſt for Wahkely ; 
his Lordſhip had, by his anſwer, expreſſly admitted, that upon 
his firſt application for a leaſe in favour of Mr. Wately, Lord 
Kingfland informed him, he had promiſed to let the premiſies 


to 


* 
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to the appellant; and by two of Lord Athunry's letters to Lord 
King land, which were proved in the cauſe, particularly the firſt 
of the 8th of December, which was within four days after the 
appellant's agreement, and long before the 1ſt of January, 
1741, it appeared, that Lord Athunry was not only appriſed of 
that agreement, but was endeavouring to get over it, and to 
gain a preference for, the reſpondent Yakely. That it was ad- 
mitted by Mr. Wakely, in his anſwer, that he had heard the 
appellant was applying for a leaſe for himſelf, and thereupon 
deſired Lord Athunry to remind Lord King fland of his promiſe 
of a leaſe to him; that it was the report of the neighbours, 
that the appellant had taken the premiſſes; and that he was in 
poſſeſſion thereof from the i ſt of Wos It was alſo proved, 
that the reſpondent had notice in December, 1741, of ſuch the 
appellant's poſſeſſion, and of his improvements; that he lived 
within a quarter of a mile of the premiſſes, and daily walked or 
rode by the ſame, while the appellant was repairing. — But 
it was. inſiſted, that in this caſe, the queſtion whether the 
reſpondent FYakely had notice or not, was wholly immaterial; 
For it was admitted throughout, that he never was in poſſeſſion, 
and conſequently could have been at no expence in improve- 
ments; and as to the fine, that was ready to be repaid him; 
ſo that he could ſuſtain no injury by the appellant's having the 
leaſe, and therefore notice to him, in a caſe ſo circumſtanced, 

was altogether unneceſſary. Upon the whole, as the appellant's 
was an equitable agreement, and carried into execution before 
the ſubſequent minute of January, 1741 ; as the ſetting this 
minute aſide could be of no prejudice to the reſpondents, where- 
as the appellant. would be very ſenfibly injured, if his agree- 
ment ſhould be ſet aſide; as the whole tenor of the reſpondents 
behaviour and proceedings, appeared to have been one continued 
ſcene of fraud and impoſition ; and that they took improper 
advantages of the credulity and confidence of Lord King fland, 
in the aſſurances which they gave him of the appellant's being 
willing to relinquiſh his agreement ; and as they were now 
endeavouring to impoſe a tenant on Lord King fland, contrary to 
his inclinations, and in no reſpect, either as to rent, fine or ſol- 
vency, preferable to the appellant; it was hoped, that the order 
appealed from would be reverſed, the leaſe obtained by Lord 
Athunry ſet aſide, and a leaſe of the premiſſes decreed to the | 
appellant, purſuant to his agreement, 


The 
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The reſpondent Lord King ſſand did not appear, or make any OP 
defence to this appeal ; but on behalf of the other reſpondents 2 
it was contended, that as to the iſſue, touching the conſent of 1 
Mr. Daly, the appellant had no juſt reaſon to complain of it's : "OI 
being directed; it being fully proved in the cauſe, that Lord | 
King fland declared, he would never conclude any agreement 
for a leaſe of this eſtate, without ſuch conſent ; and that in all 
his treaties for ſuch leaſe, he conſtantly referred the parties to 
Mr. Daly for his approbation. That this was evident even in 
the inſtance of his agreement with the appellant, by his giving 
him no receipt for the 401. alledged to haye been paid at the 
concluſion of the verbal agreement; and the ſubſequent tranſ- 
actions of the appellant himſelf, all evidently ſhewed, that ſuch 
conſent was a previous condition, neceſſary to be obtained by 
him ; and that neither he, or any of the other parties to that 
tranſaction, conſidered this pretended agreement as concluſive, 
or any thing more than a bare propoſal, till the conſent and 
approbation of Mr. Daly ſhould be obtained. That the appel- 
lant was ſo conſcious that this conſent was a material fact, and 
neceſſary to be eſtabliſhed, in order to ſupport his verbal agree- 
ment; that he alledged in his bill, that Mr. Daly ſeemed 
pleaſed with this agreement, and that thereupon Goddart pre- 
pared a draft of the leaſe, which he would not otherwiſe have 
done ; and the appellant had (tho' unſucceſsfully) attempted to 
prove Mr. Dahy's conſent, in a converſation between him and 


the appellant and his Attorney, in the zrea of the Four Courts 
in Dublin. 


Nor had the appellant any more reaſon to complain of the 
other iſſue, concerning notice ; for if the reſpondents, before 
the perfection of the minute by Lord Kingfland to Lord Athun- 
7y, had no notice of any abſolute agreement between Lord 
King ſland and the appellant, no decree ought, according to the 
rules of equity, to be made againſt them in favour of the appel- 
lant; even ſuppoſing his behaviour had, in other reſpe&s, been 
fair and unexceptionable, they having obtained the legal eſtate, 
and being, in ſuch caſe, purchaſors for a valuable conſideration. 
Beſides, both the reſpondents had, in their anſwers, fully 
denied notice of any title in the appellant, until after the per- 
fection of the minute ; except that they had heard of Lord 
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King ſland's having been prevailed upon to make a verbal pro- 
miſe to let the premiſſes to the appellant, provided Mr. Daly 
approved thereof ; but that they had at the ſame time heard, 
that Mr. Daly had abſolutely refuſed his approbation ; and that 
ſuch promiſe had been obtained from Lord King ſland by ſur. 
priſe and miſrepreſentation: And theſe anſwers ſtood uncon- 
tradicted by any evidence on the part of the appellant. That 
the right of the reſpondent Yakely could not be any way affect- 
ed by the appellant's agreement with Lord King ſland, unleſs 
the ſame was abſolutely concluſive, and the terms of it certain 
and reduced into writing, before the agreement between Lord 
King land and Lord Athunry was made; parol agreements relat- 
ing to lands, being void by the Iriſb ſtatute of frauds, 7 Vill. 
III. But ſuch agreement was ſo far from being clearly made 
out by the appellant, ſo as to enable the Court to found any 


decree thereon, without direCting theſe ifſues ; that both from 


the charges in his bill, and the proofs in the cauſe, his parol 
promiſe from Lord King ſland, appeared to be uncertain as to 


the nature and terms of it, and at moſt but a conditional agree- 


ment, depending on Mr, Daly's ſubſequent conſent. That 


molt of the appellant's written evidence was antedated, and; was 


procured after he had ſeen the minute from Lord King land to 
Lord Athunry, in truſt for Mr. Wakely; with A fraudulent 
deſign to gain a priority, and, defeat that written agreement; 
and with an intent to make an unjuſt advantage even of Lord 
King land, by draining eleven acres of the mill-pond, and add- 
ing them to his brother's eſtate : And the appellant's beha- 
viour throughout the whole tranſaction had been ſuch, as might 
poſſibly . have been ſufficient to have given the reſpondents an 
equity againſt him; but could by no means furniſh him with 
any colour of equity againſt them, to take away their legal 
right, accompanied with a prior and ſuperior equity. 


AFTER hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the order 
or decree therein complained of, affirmed, _ 


Ann 
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in Rotheram, Widow, a of Fl 810. N 
ters and Coheirs of Richard Bentball, „ 161 
deceaſed, Elizabeth Bell, Widow, and] * 0194 
Jobn Turner and Sarah his Wife, | e 
which Elizabe th and Sarah were > Appellants, | 
Daughters and Coheirs of Era. 
Langley, deceaſed ; the other Siſter 
and Coheir of this ſaid Richard Ben. 
zhall, 0 — 


Ralph Browne, Mary Brbvoe Ede 6570 


Browne and Elizabeth Browne, an In- Reſpondents. 
fant, a — — — 
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25th March, 1747: 1 
HERE having been, for many years, a great intimacy 
and friendſhip between the ſaid Richard Benthall and 
one Elizabeth Browne, his kinſwoman, of whoſe fortune, he, 
for many years, had the diſpoſition and command ; he, on 
the 28th of July, 1717, made his will; and after reciting, that 
he ſtood indebted to his loving friend and kinſwoman Mrs. 


Elizabeth Browne, ſpinſter, in 1050 J. or thereabouts, for the 


greater part of which money ſhe had no ſecurity ; ; he therefore, 
as well in conſideration thereof, as of the great love, affection 
and kindneſs which he bore to her, debited to her all his PE 
ſonal eſtate, and the eſtate in queſtion, for her life. 


Afterwards, by indentures of leaſe and releaſe, dated the 
18th and 2oth of October, 1718, the releaſe being quadrupar- 
tite, and made between the ſaid Richard Benthall of the firſt 
part, the ſaid Elizabeth Browne of the ſecond part, ohn Mat- 
thews, Clerk, of the third part, and Richard Alport, Henry 
Crimpton and Thomas Weld of the fourth part ; reciting, that 
the ſaid Richard Benthall ſtood indebted to Matthews, as ſur- 
viving executor of Ralph Browne, deceaſed, in the principal 


ſum of 1000/7. ſecured by a recognizance, in nature of a ſtatute- 
merchant ; 
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— merchant; and that the premiſſes after mentioned ſtood charged 


by mortgage with 1200 J. payable to Thomas Lyfter ; and alfo 
reciting, that he then ſtood indebted to the ſaid Elizabeth 
Browne in 10 50 J. upon an account ſtated, bearing even date 
with the releaſe; and that the ſaid Richard Bentball and Eliza- 
beth Browne had agreed, that the premiſſes therein mentioned, 
and the equity of redemption thereof, and all his intereſt therein, 
ſubje& to the payment of the ſaid ſums of 1200/7. and intereſt, 
and 1000/7. and intereſt, ſhould, in conſideration of the ſaid 
ſum of 1050/. be granted to the uſe of the ſaid Elizabeth 
Browne, in manner after mentioned : It was thereby witneſled, 
that in conſideration of the ſaid ſum of 1050/. ſo due to the 
ſaid Elizabeth Browne, and of 55. paid by the ſaid Alport and 
Crompton ; the ſaid Richard Bentball did convey the manor of 
Benthall, and other lands therein mentioned, to hold to the 
ſaid Alport and Crompton and their heirs, to the uſe of the 
ſaid Elizabeth Browne for life; remainder to the ſaid A/port and 
Crompton, and their” heirs, upon truſt to preſerve contingent 
remainders; and after the deceaſe of the ſaid Elizabeth Browne, 
then as for and concerning all the premiſſes, or ſuch part 
thereof as the ſaid Elizabeth Browne ſhould think proper, to 
the uſe of the ſaid Alport and Crompton, and their heirs, during 
the life of ſuch perſon only, as the ſaid Elizabeth Browne, 
by any writing or writings to be executed by her in the pre- 
ſence of two or more credible, witnefles, or by any writing 
purporting a laſt will and teſtament, to be by her executed in 
the preſence of three or more credible witneſſes, either abſo- 
lutely or conditionally, ſhould direct, limit and appoint, in 
truſt, and to and for the ſole uſe and behoof of ſuch perſon 
ſo to be named; and for want of ſuch appointment, and as 
to ſuch part whereof there ſhould be no appointment made, 
and alſo as to what the ſaid Elizabeth Browne ſhould have 
made an appointment of as aforeſaid, from and after the death 
of ſuch perſon for whoſe uſe and benefit the ſaid Elizabeth 
Browne ſhould make ſuch appointment; to the uſe of the 
ſaid Thomas Weld, his executors, adminiſtrators and aſſigns, for 
500 years; to raiſe portions for the daughters and younger ſons 
of the ſaid Elizabeth Browne, not exceeding 1000/7. to be raiſed 
and diſpoſed of as ſhe ſhould by writing appoint ; and ſubject 
thereto, to the uſe of the heirs of the body of the ſaid Elizabeth 
Browne ; remainder to the uſe of ſuch perſon or perſons, his, 

2 her 
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her and their heirs, and for ſuch eſtate and eſtates, and in ſuch 
manner and form as the ſaid Elizabeth Browne, whether ſole 
or married, and with or without the conſent of any huſband 
ſhe thould marry, ſhould by any writing, or by her laſt will 
in writing, to be executed in preſence of three or more cre- 
dible witneſſes, either abſolutely or conditionally, dire& or 
appoint, and chargeable with any ſum not» exceeding 1000/7; 
and it was thereby agreed, that every appointment made by 
Elizabeth Browne, by virtue of the powers therein contained, 
might from time to time be revoked, and a new appointment 
made; and for want of ſuch appointment, then to the uſe of 
the ſaid Elizabeth Browne, her heirs and affigns for ever. And 
in this indenture was contained a proviſo, that in caſe the ſaid 
El:zabeth Browne ſhould at any time afterwards, be minded 
to ſell any part of the premiſſes, towards ſutis faction of all 
or part of the ſaid ſums of 1200/7. and 10001. and intereſt ; it 
ſnould be lawful for her, whether ſole or married, and with or 
without the conſent of any huſband ſhe ſhould have, to ſell 
the inheritance of ſuch part of the ſaid premiſſes as ſhould be 
needful for that purpoſe; and after payment of the money to 
be raiſed by ſuch ſale, in diſcharge, or towards diſcharge of 
the ſaid ſums and intereſt ; that from thenceforth the pre- 
miſſes to he ſold ſhould enere, and the ſaid Alport and Cromp- 
ten, and their theirs, ſhould be ſeiſed thereof, to the uſe of 
ſuch purchaſor or 2 and their heirs. 


Mrs. 2 after wards paid off the 0081 to > Matthews and 
the 1200/7. to Ly/ter; and took aſſignments of thoſe debts to 
truſtees, to keep the ſecurities ſubſiſting. 


By deed poll, dated the zd of November, 1718, executed by 
the ſaid Elizabeth Browne, reciting, that by the ſaid deed of 
ſettlement, ſhe was entitled to the reverſion and inheritance 
of the premiſſes, to her and the heirs of her body; and for 
want of ſuch iſſue, to the uſe of ſuch perſons as ſhe ſhould 
appoint; and for want of ſuch appointment, to herſelf in fee ; 
ſhe, the ſaid Elizabeth Browne, in purſuance of all and every 
the powers reſerved to her for that purpoſe by the ſaid recited 
indenture, did, by the ſaid deed poll, executed in the preſence of 
three witneſſes, appoint, limit and grant all the ſaid premiſſes, 
and the reverſion and reverſions thereof, expectant on her death, 
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— jn caſe ſhe died before, her intermarriage with the faid Richard 


177. 
— — 


Benthall, unto him, bis heirs. and,athgns, for ever; chargeable 
with the payment of zool. to her brother Jon Browne, 
2091. to her brother Ralph, Browne, and 200 J. to her ſiſter 
Mary Browne : But in caſe the ſaid Richard. Benthall married 


her, then ſhe declared t that the ſaid e N and 1. e 
therein contained, ſhould be void. 185 


By another deed poll, dated the 1 1th of March, 1719, exe- 
cuted by the ſaid Elizabeth Browne in the preſence of three 
witneſſes, reciting the indenture of the 2oth of Oclober, 1718, 
and the laſt mentioned deed poll ; ſhe, the ſaid Elizabeth 
Browne, for good and valuable conſiderations, and in execution 
a nd performance of the power reſerved to her in and by the 
ſaid indenture of releaſe, did appoint, limit and direct, that all 
the ſaid premiſſes ſhould, after her deceaſe, be held and en- 
joyed, and ſhould remain, continue, and be to the uſe of the 
ſaid Richard Bent ball, for life: And ſhe did thereby aſſign and 
ſet over all the ſaid premiſſes to the ſaid Richard Benthall, and 
his afligns, for his life; and after the ſeveral deceaſes of her 
and the ſaid Richard Benthall, then to the heirs: of the body of 
the ſaid Elizabeth Browne, lawfully to be begotten ; remainder 
to the uſe of her brother John Browne, and the heirs of his 
body law fully to be, begotten; upon condition that the ſaid 
Jobn Browne, his heirs, | executors; or aſſigus, ſhould, within 
twelve months after the deceaſe of the ſurvivor of them the 
ſaid Richard Bent ball and Elizabeth Browne, in caſe of her death 
without iſſue, pay 500 J. to her ſiſter Mary Browne, and cool.” 
to her brother Ralph Browne, in manner therein mentioned; 
and i in default of iſſue of her brother John Browne, to the uſe- 
of her brother Ralph Browne, and the heirs of his body; 
chargeable with the payment of the further ſum of 5001. to 
her ſaid ſiſter Mary Browne, as therein mentioned; remainder 
to the uſe of her ſiſter Mary Browne, and the heirs of her 
body; remainder to the uſe of ſuch perſon and perſons for ſuch 
eſtate, and under ſuch proviſoes, conditions and limitations, 
as ſhe, whether ſole or married, with or without the conſent 
of any huſband ſhe ſhould happen to have, ſhould, by any deed 
or writing, or by her laſt will, executed in preſence of, and 
atteſted by three credible witneſſes, deviſe, direct, limit, de- 
clare, or appoint the ſame, And in this deed poll was con- 


tained 


Cares fi Patliament. 
tained a proviſo, that it houtd"be'Tawful for the faid Elizabeth 
Browne,' at any time durfog her life, by any writing to be 
executed by her in the preferite of two or more witneſſes, to 
revoke and diſennul all or any part of the uſe and uſes, eſtate 
or "eſtates, proviſoes and conditions, by her thereby created, 
limited, or intended; and that the fame ſhould, at her will 
and pleaſure, be void and of no effect, tant intents and pur- 


poſes, and of no more n than if the ſaid gerd __ 22 
never been made. | 
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On the 5th of May, 1720, Richard Benthall died wy 
2 without fue, 
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us Ti rinity term; 1721, Elizabeth Browne levied a fine ” the 
eſtate in queſtion, and continued in quiet poffeſſion thereof for 
15 years and upwards : But in Michaelmas term, 173 36, the ap- 
pellant Ann Rotheram and Elizabeth Langley,” as liſters, and 
coheirs of the ſaid Richard Benthall, brought their bill i in the 
Court of Chancery againſt the faid Elizabeth Browne; : charging, 
that the ſaid Richard Benthall propoſed to wortzege the pre- 
miſſes to her for a term of yeats, or for her life, or 6therwiſe 


to ſecure the ſaid 1050/7; and that a treaty of marriage being on 


foot betwen them, they agreed that a deed ſhould be Prepared, 
to be a ſecurity for the ſaid 10501. if the marriage did not take 
effect, and to be a proviſion for her and the iſſue of that mar- | 


riage if it did take effect; and that he left it to the ſaid Eliza- 
beth Browne and her brother, to get ſuch deeds - prepared as 


would anſwer that intent, and to employ an Attorney, as they 


thought fit; that by their direction and management, deeds 


were accordingly prepared; and that in confidence of their 


being drawn purſuant to the agreement, the' ſaid Richard Ben- 


thall, without conſulting any perſon learned in the law,” "but | 


ſuch. as were employed by and in the intereſt of the defendant, 
executed the ſaid deeds of October, 1718; that the ſaid con- 
veyance was obtained from the ſaid Richard Benthall, by fraud 
and undue influence; and that in all events the fame could be 
conſidered only as a ſecurity for the ſaid 1050 J. And therefore, 


the bill prayed an account of the ſaid Richard Benthall's per- 


ſonal eſtate, and to have the title deeds relating to his real eſtate. 
delivered up, and a teconveyance thereof. 


To 
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To this bill Mrs. Browne put in a plea and anſwer ; 3 and as to 
ſo much thereof as ſought to impeach her title to the eſtate 
in queſtion, or any account of the rents thereof, the pleaded 
the ſaid ſeveral deeds, fine and non-claim : And as to fo much 
of the bill as prayed any account of Richard Benthall's per. 
forla eſtate, ſhe pleaded his will. And by her anſwer, denied 
all circumſtances of fraud and impoſition: on the ſaid Richard 
Benthall, or that it was his intention, in caſe the intended mar- 
riage between them did not take effect, that the ſhould, upon 
payment of the 10501. be conſidered as a truſtee of the eſtate 
in queſtion, for the ſaid Richard Benthall and his heirs. 


On the 11th of November, 1737, this plea, was argued, and 
over-ruled, with regard to the real eſtate; and directed to ſtand 
for an anſwer as to the perſonal eſtate, with liberty to except; 
ſave as to the account of the perſonal eſtate. 


The ſaid Elizabeth Browne afterwards ſuffered two recoveries 
of the eſtate in queſtion; and by two deeds executed by her, 
the one dated the 2d of May, 1737, and the other the 24th 


of January, 1737, the uſes of thoſe recoveries were declared to 
herſelf in fee. 


In March, 1737, Mrs. Browne made her will; and thereby 
deviſed the eſtate in queſtion to her brother Fobn Browne, and 
his heirs, chargeable with a legacy of 500. to her ſiſter Mary 


Browne, and made him executor ; and en the gth of April, 1738, 
ſhe died. 


Upon her death, the appellant Ann Rotheram and the ſaid 
Elizabeth Langley, brought their bill of revivor, againſt the ſaid 
John Browne and againſt Edward Browne, as the eldeſt brother 
and heir at law of the ſaid Elizabeth Browne, and againſt Ralph 
Browne and Mary Browne, as claiming ſums of money out of 
the ſaid eſtate; to revive the ſuit, and have the benefit prayed 
by their original bill. And ſoon afterwards, they filed a fup- 
plemental bill againſt the ſame perſons, ſtating the recoveries 
ſuffered by Elizabeth Browne, after putting in her plea and 
anſwer to the original bill, and the execution of the deeds de- 
claring the uſes thereof; and inliſting, that no legal eſtate 
paſſed by thoſe recoveries ; or if any did paſs, that it was only 


N 
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in truſt for, and ought to he reconveyed to them: And the ſaid 
Edward Brawne, afterwards dying, the plaintiffs filed a bill of 
revivor againſt Rap ee jun. as his eldeſt ſon and heir 


at law. it 0 


On the 6th of e 1741, che cauſe was heard before the Lord 
Chancellor Herdwiche; and- on the 16th of the ſame month, 
his Lordſhip was pleaſed to decree, that the bill of the appel- 
lant Aun Rotheram and: the ſaid Eliaabetb Langley, fo far as it 
ſought to ſet the convtyances, or any of them, under 
which the reſpondents. claimed the eſtate in queſtion, or to 
have a reconveyance thereof, on the head of impoſition, want 
of conſideration, or. miſtake, ſhould be diſmiſſed without coſts: 
But as to any other relief ſought by the bill, it was ordered, 

that the ſame ſhould be retained for a year, and the plaintiffs 
in the ſuit were to be at liberty within that time, to bring an 
ejectment? And it was likewiſe ordered, that all the deeds and 
writings relating to the prerniſſes in queſtion, which were in 
the cuſtody or power of. any of the parties, ſhould be produced 
before the Maſter, upon oath, on or before the laſt day of 
Mic baelmat term then following; and any of the parties were 
to be at liberty to inſpect the ſame, and take copies thereof: 
And in caſe ſuch ejectment ſhould be brought, ſuch of the 
deeds and writings as either fide ſhould give notice for, were to 
be produced at the trial; and on ſuch trial, the defendants in 
the. cauſe were not to inſiſt on any incumbrances, or ſatisfied 
terms, or the ſtatute of limitations; and they were likewiſe to 
admit on ſuch trial, that the ſeveral ſums of 300 J. 200/7. and 
200. mentioned in the deed poll of the 3d of November, 1718, 
were paid within 12 months after the ſaid Richard Benthall's 
death, according to that deed, to the end that the title might 
come properly in queſtion ; and after the trial, any of the par- 
ties were to be at liberty to apply to the Court : But in caſe 
no ſuch trial ſhould be had within the ſaid time, it was ordered, 
that the bill ſhould be wholly diſmiſſed without coſts. 


Purſuant to this decree, the reſpondents, and the perſons 
under whom they claimed, produced all the deeds in their 
cuſtody for the appellants inſpection; and the ſaid Elizabeth 
Langley dying ſoon afterwards, the appellant Eligabeth Bell 
together with John Bell her huſband, fince deceaſed, and the 


Vo I. IV. 5 appellants 


— ———  — —_ 
+ = 


550 


— — 


1747 


W. Murray. 


T. Clarke. 
T. White. 


CATER 10 Parktagztes 
appellants John Turner and his wife, on the 19th-of December, 
1741, filed their bill of revivor. to revive, the, ſyit:: But the 


DHI 


appellants not thinking Proper to bring, Anga ejgetment, «ſuf. 
fered their bill to be abſo ately diſmiſſed, on the Sth of 


* 1743. 


1 abi 4511 , 3655 15 0 
FJobn Browns” the deviſee under the vin, of., the ſaid Elixa- 


beth Browne, afterwards died; having made his will, dated the 
gth of July, 1741, and thereby deviſed the eſtate in queſtion 
to the reſpondent Rajph Browne, i in tail; with. remainder to the 
faid Mary Browne in tail ; with, remainder in fee to the reſpon- 
dent Edward Browne * And Ralph Browne the younger, the 
heir at law of 5 "aid Elizabeth Browne,.. having alſo died, 


the reſpondent 1 Browne, the infant, was his heir 
at hw, N ay} 


Divi BD 1s | 7 - fit. eres 

The eech Web ig the decree to be erroneous, «pale 
ed from it; infiſting, that no other conſideration appeared on 
the face of the deed of October, 1718, than the ſum of 10 gol. 
which was by no means an adequate and valuable conſideration 
for the abſolute purchaſe of the eſtate i in queſtion, proved to be. 
cool. a year, and worth 12, 00]. to be ſold, and was only incum- 
bered with a mortgage of 12007. and 1000 J. due on a ſtatute- 
merchant; and even this 1050“. the only expreſſed conſidera- 
tion, was ſo far from being paid, or even allowed to Richard, 
Benthall at the time of executing the conveyance, that he, on 
that very day, gave Elizabeth Browne a promiſſory note for the 
ſame ſum, payable on demand; and there was no ſufficient 
proof in the cauſe of any other conſideration, and if there had, 
no ſuch proof ought' to be admitted as evidence. That theſe | 
deeds abſolutely diveſted Richard Benthall of all his right to the 
eſtate; and as ſoon as they were executed, left him deſtitute 
even of a maintenance, and under the precarious and unhappy 
ſituation of being dependent on Elizabeth Brune, or in caſe of 
her death, on her repreſentatives, for a ſubſiſtence; which could 


certainly never be his deſign or intention. That if framing the 
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deeds in this manner, and ſo as to have this operation, was the 


effect of accident or miſtake, they ought in equity to be rectifi- 
ed; but if it was not the effect of miſtake or accident, it was 
an impoſition upon Richard Benthall: And wherever deeds are 
framed either through accident or deſign, materially and ſub- 


ſtantially 


Fates in Vürktament, 


ſtantially different fbm the real ! intent of any of the parties, a 


Coutt of Equity duglit to extend its aid; the giving relief in 
ſuch-cafes, being one of the chief branches of its proper And 
original juriſdictiofl. 8 


! 


On the other fide it was ſaid, that the appellants caſe ſeemed 
to depend either upon a title at law, derived under the deed 


poll-of the zd of November, 17183 or upon a right to be 


relitved in equity againſt the deeds executed by Ricbard Ben- 
thall, under which the reſpotidents derived a title: But it was 
inſiſted, that the appellants had no legal title to the premiſſes; 3 
becauſe the appointment of the zd of November, 1718, in fa- 
vour of Richard Bentball, was either duly revoked by the. deed 
of the 11th of March, 1519; by virtue of the original powers 
reſerved to Eligabeth Browne in the deed of October, 1718; or 
elſe, the eſtate and intereſt. deriyed to Richard Bentball under 
that appointment, was duly barred by the fine aud non- claim, 
and the recoveries ſuffered by Elizabeth Broume; ſlie havifig- a 
legal power to bar any intereſt or eſtate in remainder, which 
lay behind the eſtate tail, and thereby to make -herſelf tenant of 
the premiſſes in fee ſim ple. That the legal right to the pre- 

miſſes being properly triable at law, and, the decree having 
given the appellants liberty ro bring an ejectment, and having 
removed all impediments to a. trial of that right, upon the 
merits of the caſe; ; the appellants had a praper opportunity of 
trying their title at law, if they thought fit; but having de- 
clined ſuch trial, and ſuffered their bill to be wholly diſ- 
miſſed, they bad no juſt reaſon, either to complain of the 
decree, or to expect any further indulgence. And as to any. 
right in equity, to be relieved againſt the deeds under Which 
the reſpondents claimed; it was contended, that there was no 
juſt foundation for any of the objections which had been made. 


The firſt pretence ſet up for this purpoſe was, that the deeds 
of October, 1718, were left to be prepared, and were, pre- 
pared by the direction or management of Elizabeth Browne, or 
her brother, or their agents; and executed by Mr. Bentball, 
without conſulting any perſon, but ſuch as were in their 
intereſt, and were obtained from him by unfair means and 
influence. 


- But none of theſe allegations were ſupported by 
proof; on the contrary, it appeared from the evidence, that 
Mr. 


D. Ryder. 


J. Browne, 
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— Mr. Benthall was not only a perſon of very good ſenſe, but had 
ak been bred to the law, and was converſant in buſineſs; that he 
himſelf gave the inſtructions to his own agent, whom he uſu. 
ally employed in his affairs; that the whole tranſaction was his 
own voluntary act, begun, carried on and compleated with 
deliberation, and perfect knowledge of what he did, and with. 
out the leaſt ingredient of fraud or undue” influence whatſoever ; 
and that after the execution of theſe deeds, they were * in 


his cuſtody. 


The next pretend was, that the deeds were propoſed only 
as a ſecurity for the 1050/. and that Mr. Bentball was to have 
the eſtate ſubje& thereto, if the treaty of marriage did not take 
effect; but if it did, then the deeds were to be in the nature 
of a marriage ſettlement ; and that Mr. Bentball executed them 
in confidence, that they were drawn purſuant to ſuch propofal 
and agreement. - But there was no proof of any ſuch pro- 
poſal or agreement; it was contrary to the plain words and 
manifeſt intent of the deeds; and there was no provifion, by 
covenant or otherwiſe, for a redemption of the premiſſes, on 
repayment of the 1050/. And tho' there was an account ſtat- 
ed, and a note ſigned for this ſum, yet that was done only to 
evidence the debt, which was immediately diſcharged by the 
conveyance : The deeds took no notice of any marriage, but 
were formed upon a plan, which could not anſwer either of theſe 
purpoſes ; nor did the circumſtances or proofs in the cauſe ſhew, 
that the parties intended the deeds to have this particular effect 
or operation; but the whole was calculated to put the eſtate in 
Mrs. Browne's power, at all events. 


| Still it was objected, that the 1050 J. was not an adequate 
| conſideration for the purchaſe of the equity of redemption of 
this eſtate; that therefore the deeds muſt be conſidered as a 
ſecurity only for that ſum, and could never be intended to put 

the eſtate in Mrs. Browne's power at all events; and that the 
deeds muſt have been ſo drawn by miſtake. To this it was 
anſwered, that the deeds were not founded upon a ſtrict pur- 
chaſe for a valuable conſideration, but were of a mix'd nature, 
partly founded on a conſideration, and partly voluntary ; pro- 
ceeding from friendſhip and affection to Mrs. Browne, which 
2 „ 
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were the joint motives of the ſettlement, That Mr. Bentball 
meant and intended to ſettle this eſtate on her, and to put it in 
her power at all events; that he always underſtood he had done 
ſo ; and as ſhe had entirely truſted him with her whole fortune, 

without any ſecurity, he might be thereby induced to ſettle 
and put his eſtate into her power ; which ſhe afterwards owned 
with proper gratitude, by ſuffering him to receive the rents as 
long as he lived. That his knowledge of having diveſted him- 
ſelf of all power over the eſtate, appeared beyond contradiction, 
by his frequently declaring it to ſeveral perſons, and upon vari- 
vus occaſions ; but particularly about fix months before his 
death, when upon a tenant's applying to him for a new leaſe, 
he declared it was out of his power ; for he had ſettled it upon 
bis couſin Betty Browne, and all the men in England could not 
rake it from her ; and upon further diſcourſe, he declared he 
might give it to her brother, if ſhe thought fit : And about three 


months afterwards, he again declared, that he had ſettled all his 


eftate upon ber; that all was too little; and that if he had as much 
more, ſhe deſerved it, and ſhould have it all. That from theſe 
and ſeveral other circumſtances proved in the cauſe, it was 
evident that Richard Benthall knew he had ſettled his eſtate on 
Mrs. Browne, and had put it out of his own power, and intend- 
ed ſo to do; and as there was not the leaſt proof of any undue 
means -in obtaining the deeds, there was no foundation for a 
Court of Equity to relieve the heir at law againſt them. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decree therein complained of, affirmed. 


16 
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Decreg 
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Case 68. The Right Honourable Henry, Earl of 
Shelburne,” and James, Lord ber Appel 
ler ron, his Son and Heir apparent, 


Wicholas Biddulph, Eg. = Reſpondent, 
gth May, 1748. 


Foy R LE S, Lord Shelburne, elder brother of the appellant 
the Earl, being entitled to the inheritance of the lands of 
Logamarley, otherwiſe Annaſclan and Ballyngown, in the King's 
County, ſubject to the dower, or ſome intereſt for life of his 
mother Elizabeth, Lady Dowager Shelburne ; he, together with 
his ſaid mother, by indenture dated the 7th of December, 1692, 
granted and demiſed the ſaid lands to Henry Salmon, his heirs 
and aſſigns, for the lives of the ſaid Henry Salmon, Henry Sal- 
mon the younger, his ſon, and Robert Hutton; at the rent of 10/. 
a year for the firſt three years, and 15/. a year for the reſidue - 
of the time: And Lady Dowager Shelburne and Lord Charles 
thereby covenanted with Henry Salmon, the leſſee, his executors, 
adminiſtrators and aſſigns, that if, upon the death of either of 
the lives named in the leaſe, the ſaid Henry Salmon, his execu- 
tors, adminiſtrators. ox aſſigns, ſhould be inclined: to name a 
new life in the place of him ſo dying, they would, upon requeſt, 
perfect a leaſe of the lands for a new life, under the fame rents 
and covenants in the then leaſe ; provided that the ſaid Henry 
Salmon, his executors, adminiſtrators or aſſigns, ſhould pay 
151. in conſideration of ſuch renewal, within three months 
next after ſuch death, to the ſaid Lady Dowager Shelburne 
and Lord Charles, their executors, adminiſtrators or aſſigns, or 
either of them. 


This leaſe, by aſſignment, became afterwards veſted in Ni- 
cholas Biddulph, the reſpondent's grandfather, to whom the ſaid 
Charles Lord Shelburne by indenture, dated the 25th of O#o- 
ber, 1694, alſo granted the towns and lands of Rathrobbrn, 
Curragh and Bredagh, with other lands lying in the barony of 
Ballyboy in the King's County; to hold to him, his heirs and 
aflign., for the lives of Charity Biddulph, wife of Nicholas the 

1 | leflee, 
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leſſee, Francis Biddulph his ſon and heir, (father of the reſpon- 
dent) and Alice Biddulph, eldeſt daughter of Nicholas the leſſee, 
and the life of the ſurvivors and ſurvivor of them, and fot and 
during the life and lives of ſuch perſon or perſons, as by virtue 
of the ſaid deed ſhould; from time to time, ſucceſſively and 
for ever be added thereto, at the yearly rent of 80/. 109. 64. 
for the firſt ſix years, and the yearly rent of 103/7. 35. 10d. 
for the remainder of the term. And there was a covenant on 


the part of Charles Lord Shelburne, his heirs and aſſigns, for a 


perpetual renewal of this leaſe, by inſerting a new life, in the 
room and ſtead of every life which ſhould fail, from time to 
time, upon the leſſee, his heirs or aſſigns, paying half a year's 
rent (according to the reſpective reſervations therein contained, 


for that half year wherein ſuch life ſhonld ſo ceaſe or fail) 


over and above the annual rent reſerved, and nominating a new 
life within twelve months after the failure of each of the lives 
then in being, or to be afterwards nominated. And Nicholas 
Biddulph thereby covenanted for himſelf, his heirs and aſſigns, 
to pay to the ſaid Lord Shelburne, his heirs and afligns, from 
time to time, upon failure of every perſon for whoſe life the 
leaſe ſhould be held, half a year's rent above the reſerved rent, 
within twelve months after the failure of every ſuch life: And 
if, upon failure of any life, he, his heirs or aſhigns, ſhould not 
pay the fine within the twelve months, and nominate another 
life, it ſhould be lawful for the Lord Shelburne, his heirs and 
aſligns from thenceforth for ever, to refuſe to add any other life 
in the leaſe; and after the failure of the lives then in being, 
the leaſe ſhould determine. And the leſſee alſo covenanted to 
lay out, within fix years, 100 J. in building a good farm-houſe 
and. out-houſes: on the premiſſes; and within the ſame term to 
incloſe one acre, and plant it with fruit trees ; and to plant, at 
leaſt, 1000 trees of oak, aſh, or elm; and ſufficiently to ditch 
and quickſet all the meres and woes of the premiſſes, and to 
maintain and keep the houſes and improvements in good repair. 
And a letter of attorney was inſerted in this leaſe for livery of 
ſeiſin, which appears to have been delivered accordingly. 


Charles Lord Shelburne, by another indenture, dated the roth 
of October, 1695, alſo granted and demiſed to the ſame Nicholas 
Biddulph, but by the miſtaken ſirname of Bidwell, the lands of 
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Culhymore in the ſaid barony of Ballybœy, and King's County; to 
hold to him, his heirs and aſſigns, for the lives of Nicholas the 
lefſee and Charity his wife, who, by miſtake, was called Doro- 


thy Bidwell, and Francis Biddulph, the reſpondent's father, 


therein alſo, by miſtake, called Francis Bidwell, eldeſt ſon of 
the ſaid Nicholas, and of the longer liver of them, ſubject to 
a rent of 10/. payable half yearly, free from taxes. And in 


this leaſe there were the like covenants, as in the laſt men- 


tioned leaſe, for a perpetual renewal, on payment of a fine of 
half a year's rent, and on the nomination of a new life, within 
twelve months after failure of each life in the leaſe, or which 
ſhould afterwards be nominated. ' And on this leaſe there like- 
wiſe appears to have been livery of ſeiſin; and the appellant, 
Henry Earl of Shelburne, was a ſubſcribing witneſs thereto, 


Nicholas Biddulph, in confidence of enjoying the benefit of 
theſe leaſes, and not in the leaſt ſuſpecting the title of Lord 


Charles, or his power to grant ſuch leaſes, laid out very great 
ſums of money in the improvement of the ſeveral eſtates thereby 


demiſed, and conſtantly paid the ſeveral rents reſerved thereon 
to Charles Lord Shelburne during his life, and afterwards to the 
appellant the Earl. 


Charles Lord Shelhurne died in April, 1696, without ie 
and inteſtate; and upon his death, Henry Earl of Shelburne, 
his brother and heir, poſſeſſed his perſonal eftate, and became 
entitled to ſeveral eſtates, of the yearly value of 10001. and 
upwards, of which Lord Charles died ſeiſed in fee ſimple, and 
which deſcended to the Earl as his brother and heir at law. 
And he claiming title to the inheritance of the ſeveral eſtates 
compriſed in the before mentioned leaſes, (ſubject to the join- 
ture eſtate of the Dowager Lady Shelburne, in part of the 
lands) received the rents reſerved upon thoſe leaſes from time 
to time, as they became due; and in Eaſter term, 1697, the 


Earl levied a fine with proclamations, of the faid demiſed eftates. 


Afterwards, by indentures of leaſe and releaſe, dated the 
15th and 16th of April, 1697, in conſideration of a marriage 
then intended, and which afterwards took effect, between the 


Earl and Arabella Boyle, and of her portion; Lady Shelburne 


and the Earl limited and . the eſtates compriſed in the 
Jaid 
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ſaid leaſes, and the other eſtates which had deſcended to the 
Earl, as heir of his brother, to the uſe of the Earl and his 
heirs, till the marriage; and after the marriage, (ſubject to the 
jointure eſtate of the Lady Dowager Shelburne, in part of the 
lands in the King's County, and to a term of years therein cre- 
ated, in truſtees, for ſecuring a rent- charge of 300 J. per ann. 
to Arabella Boyle, afterwards Counteſs of Shelburne, for her 
ſeparate uſe) to the uſe of the appellant, the Earl of Shelburne, 
for life, without impeachment of waſte; with remainder, as to 
part of the lands, to Arabella Boyle for life, for her jointure ; 
with remainder, as to the whole, to the firit and other ſons of 
the appellant” the Earl, on the body of the ſaid Arabella in 
tail male; with remainder to the appellant the Earl and his 
heirs. In which releaſe there was a power reſerved to the Earl, 
after the death of the Lady Dowager, (who died ſoon after) to 
make leaſes of the premiſſes; and to his then intended wife, 
the Counteſs of Shelburne; after his deceaſe, to make leaſes" of 
ſuch part as was contained in her jointure, for 21 years or three 
lives, at the beſt improved yearly value. And a covenant was 
therein contained, that the Earl was then ſeiſed of an abſclute 
eſtate of inheritance in fee fimple, and had power to grant and 
limit the eſtates according to that deed ; and that the premiſſes 
ſhould be and remain to and for the ſeveral uſes and eſtates 
therein limited and appointed, and ſhould be held and enjoyed 
accordingly, freed from all former incumbrances ; other than 
and except the ſeveral leaſes then in "being thereof, under the 
ſeyeral rents thereon reſpectively reſerved. 


Nicholas Biddulph, after the death of Charles Lord Shelburne, 
continued in quiet poſſeſſion of the ſaid leaſehold eſtates, and 
duly paid his rents to the appellant the Earl, till March, 1702, 
when he died inteſtate, leaving the before named Francis Bid- 
dulph, his ſon and heir, an infant of the age of twelve years ; 
who thereupon became entitled to the ſaid ſeveral leaſehold 
eſtates, as ſpecial occupant ; and Charity Biddulph, his widow, 
as guardian to her fon Francis, before any rent became due, 
in purſuance of the covenant in the leaſe of the lands of Cul- 
lymore, within twelve months after the death of Nicholas Bid- 
dulph, tendered the fine due on his death, and nominated John 
Biddulph, the younger, another ſon of the ſaid Nicholas Bid- 

Vor. IV. -& dulph, 


£98 


8 dulpli, as the life to be inſerted in the leaſe in his ſtead; and 
wn, demanded a renewal of that leaſe, according to the covenant; 


dent's marriage with Patience Colley, by indentures of leaſe and 


of the nomination before made by Charity Biddulph, the reſpon- 


had become due upon the ſeveral deaths before mentioned, 
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And Alice Biddulph, one of the lives named in the leaſe of 
the lands of Rathrobbin, dying in December, 1735, Francis 
Biddulph, within twelve months after her death, named the 
reſpondent as the life to be inſerted in that leaſe in her ſtead, 
and tendered the fine due upon her death, together with all 
arrears of rent, to Andrew Kennedy, the Earl's agent in Ireland, 
(his Lordſhip being then in England) and deriranded a renewal 
of that leaſe, 1 to the 9 OR, 


Francis Biddulph, the ERR OT upon the reſpon. 


releaſe, dated the 25th and 26th of April, 1736, in conſidera- 
tion of the marriage and portion, | conveyed all the leaſehold: 
eſtates before mentioned to the uſe of the reſpondent: for life, 
with ſeveral remainders over. And the reſpondent having be- 
come entitled to theſe eſtates under this ſettlement, and the 
appellant the Earl ſoon after coming into Ireland, the reſpon- 
dent waited upon his Lordſhip, and again applied for a renewal 
of the ſaid ſeveral leaſes, and named the life of John Biddulph: 
to be inſerted in the place of the ſaid Nicholas, the reſpondent's 
grandfather, in the leaſe of the lands of Cullymore, in purſuance 


dent's grandmother, and named his, the reſpondent's own life, 
to be inſerted in the leaſe of the lands of Rathrobbin, in the 
place of Alice Biddulph; and he likewiſe named his own life to 
be inſerted in the leaſe of the lands of Logamarley, in the ſtead of 
Henry Salmon, who was then alſo dead; and the reſpondent, at 
the ſame time, tendered to the Earl the ſevera] fines which 


together with all arrears of rent; but the appellant the Earl, 
tho' he had conſtantly received the rents reſerved upon theſe 
leaſes from the reſpondent, and his father and grandfather, and 
had never queſtioned their validity, yet abſolutely refuſed to 
accept the fines, or execute any renewals of the leaſes ; alledg- 
ing, that Charles Lord Shelburne, the leſſor, being only tenant 
in tail of the demiſed lands, under a ſettlement made in the 
year 1679, and having never levied any fine or ſuffered any 


recovery thereof, had no power to make me ſuch leaſes; 
2 | and - 
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and that he, the appellant, having, by his ſine and ſettlement 
in 1697, conveyed the eſtates which he became entitled to 
upon the death of Lord Charles, to the uſe of himſelf for life, 
with remainder to his firſt ſon in tail, by which the inherit- 
ance was then veſted in the other appellant the Lord Daunker- 

ron; he was not bound by the before mentioned covenants, nor 
was able to execute any ſuch renewals to * vs e 


The reſpondent thereupon, in Fu, oor exhibited! his bill 
in the Court of Exchequer in, Ireland, againſt the appellants ; 
ſtating the ſaid ſeveral leaſes, and his title to them, and the 
ſeveral tenders made on the dropping of the reſpective lives 
above mentioned; and praying, that the appellant Earl Henry 
might be compelled to execute renewals of the ſaid leaſes, 
according to the covenants therein contained, on payment 1 
the ſaid reſpective fines; or, that the reſpondent might hav 


a compenſation out of the real. and perſonal aſſets ach the fad 
Charles Lord wt deceaſed. 6 gd: 


The appellant the Earl, ks Jah. 0 be in his: n 
to this bill, and thereby ſtated the ſettlement in 1679; and 


admitted, that his brother Lord Charles died ſeiſed of ſeveral 
eſtates in fee; one of which was of the yearly value of 8664. 


139%. 44. and another of 1487. pen ann. which eſtates had 


deſcended to him as brother and heir of Lord Charles ; and 
he further ſtated, that ſoon after the death of Lord Charles, by 
indentures of leaſe and releaſe, dated the 15th and 16th of 
April, 1697, being a ſettlement made upon his intermarriage 
with the Counteſs his wife, in conſideration of the ſaid mar- 
riage, and of her marriage portion, all the ſaid lands, ſubject 
to the eſtate for life of the Lady Dowager She/burne, were 
limited to the uſes before ſtated ; whereby he was made tenant 
for life, with a remainder in tail, which was then veſted in 
the other appellant Lord Dun#erron. The Earl then ad- 
mitted, that there were ſuch covenants and clauſes in the ſettle- 
ment, in relation to the leaſes in being of the eſtates, as before 
mentioned; that he had refuſed, and ſtill did refute, to renew 
the ſaid leaſes; and inſiſted, that he was not obliged to do lo, 
in regard he did not claim under his brother Lord Charles, 
and therefore did not take the eſtate, labject to any leaſes or 


incum- 


D. Ryder. 


R. Wiibra- 
ham. 
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incumbrances made by him; who, he inſiſted, had no power to 
make ſuch leaſes with ſuch. covenants of renewal as aforeſaid; 
and admitted, that he had levied a fine of the premiſſes in one | 
term, 1697, but that he had ſuffered no n 


Exceptions having been tken to this anſwer, the Earl, on 
the 4th of February, 1739, put in a further anſwer; and there- 
by admitted, that he had, ever ſince the death of Lord Charles, 
accepted the rents payable by the ſaid leaſes; being adviſed that 
the leaſes were, during the continuance of any of the lives for 
which they were originally 1 good and valid againſt him. 


The cauſe being at iſſue, witediia examined, and publication 
duly paſſed, it came on to be heard on the 17th, and 20th of 
November, 1746; when the Court declared their opinion, that 
the reſpondent was entitled to renewals of the three leaſes i in 
the pleadings mentioned, according to the covenants in the ſaid 
reſpeCtive leaſes, upon payment of the rent and arrears and fines, 
with intereſt ; and therefore decreed, that it ſhould be referred 
to the Chief Remembrancer, to ſtate an account of what Was 
due to the appellant Earl Henry, for the rent and arrears on the 
ſaid reſpective leaſes, and alſo for the reſpectiye fines, with 
intereſt from certain times in the decree mentioned, after the 
death of the ſeveral lives on which renewals were claimed; 
and that upon payment of ſuch. rents, arrears, and fines, with 
intereſt, leaſes ſhould be reſpectively granted, by the appellants, 
for the lives in the bill mentioned, according, to the covenant 
of renewal for eyer.; on which account, all parties were to have 
all juſt allowances ; and if any matter appeared difficult, the 
Remembrancer was to report the ſame ſpecially: And it was 
decreed, that the Lord Dunkerron ſhould have his colts from 
the reſpondent, who was to recover the ſame, together with his 
own coſts, from the appellant the Earl, 


From this decree the preſent appeal was brought ; and on 
behalf of the appellants it was argued, that tenant in tail at 
law, independent of the ſtatute of 32 Hen. VIII. had no right 
to make a leaſe abſolutely to bind the iſſue in tail, and much 
lefs the remainder-man ; and that even by that ſtatute, a tenant 
in tail has no power to grant leaſes to bind thoſe in remainder ; 
and therefore the leaſes in queſtion were abſolutely void as 

againſt 
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againſt the appellant Earl Henry, who did not claim under Lord 
Charles, or as iſſue in tail, but as remainder-man. 


It might be objected, that Lord Charles, who granted the 
leaſes, was tenant in tail, with remainder to the Earl in tail, and 
a reverſion to Lord Charles in fee; that therefore not only the 
eſtate tail was bound, but the reverſion alſo ; and as the Earl 
had by fine deſtroyed the eſtate tail, in order to acquire an ab- 
ſolute power over the eſtate, the prior grants of Lord Charles 
ſhould take place of any ſubſequent uſes by Earl Henry, and 
would therefore bind the eſtate in his hands. But to this 
it was anſwered, that the eſtate tail out of which the leaſes firſt 
aroſe being ſpent, and the Earl not claiming under it; but by a 
diſtin& limitation to himſelf in tail male, his fine could not 
let in Lord Charles's leaſes upon that eſtate, which came in 
lieu of the Earl's eſtate tail ; nor could it, by conſolidating the 
two eſtates, let them in upon the reverſion ; both becauſe the 
Earl acquired a new eſtate, and becauſe the uſes of the fine were 
never declared to him in fee, but directly to the uſes of the 
ſettlement; by which, in conſideration of his own marriage, 
the Earl had an eſtate for life only, with remainder to his firſt 
ſon, the other appellant; and theſe eſtates aroſe and were 
granted out of the eſtate tail which the Earl had before the fine, 
and not out of the reverſion. But even if the fine did let in 
the leaſes, the moſt that could be inſiſted on was, that it let 
them in during the continuance of thoſe leaſes only, and could 
not extend to leaſes not then in being: For there could be no 
ground of Equity to carry it farther, and make the fine give 
them a greater benefit than the law gives them ; which is the 
mere legal effect of an act done for another purpoſe, and by 
accident only turns to their benefit, without any precedent right 


to it, or any conſideration for it; and therefore, with reſpect to 
the reſpondent, totally voluntary. 


It might alſo be objected, that in the ſettlement made by 
Earl Henry there was an exception of the leaſes; and con- 
ſequently this muſt eſtabliſh them, and every covenant in 
them. To this it was anſwered, that Earl Henry at that 
time, which was very ſoon after the death pf his brother, had no 
notice of theſe leaſes; but there being many upon the eſtate, 
it was a prudent caution in the covenant againſt incumbrances, 
Vo I. IV. 70 to 


W. Murray. 
. Clarke. 
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to except the leaſes ; by which" however nothing more was 
intended, than to ſecure the covenantor apaitiſt any breach of 
covenant, or any loſs or damage that might enſue therefrom. 
But there could be no ground for inſiſting, that the exception. 
in the covenant ſhould eſtabliſh or confirm the leaſes, any other. 
wiſe than ſo far as' they were good and available in law; and 
much leſs that the reſpondent, or thoſe under whom he 
claimed, who were no parties to the ſettlement, nor gave any 
conſideration for this benefit, had a right to come into a Court 
of Equity, to have the benefit of this exception, or any. ſup- 
poſed enen implied in it, in their favour. 


As to the alternative relief pied by the bill, of either 
a ſpecific” performance, or a ſatisfaction out of the perſonal or 
real aſſets of Lord Charles ; it was ſaid, that if the reſpondent 
was entitled to any ſatisfaction, it muſt be by way of damages 
for non-performance of the covenants ; which ig a matter triable 
merely at law, becauſe a Court of Equity cannot aſſeſs damages, 
And as Earl Henry had conveyed all the freehold premiſſes by 
leaſe and releaſe in 1697, which was before the act of 3 & 4 of 


William and Mary, for preventing” fraudulent alienations ; and 


before any ſuit was commenced for non- performance of the 
covenants for renewal; it was apprehended, that the appel- 
lants were not now liable to any ſuit or action, on account of 
the teal afſets which deſcended to them from Lord Charles. 
The whole eſtate which deſcended to Earl Henry was ſettled 
upon the appellant Lord -Dunkterron, who was a purchaſor for 
a valuable * conſideration, and conſequently he could not be 


charged. Beſides, it did not appear that any conſideration was 


paid to Lord Charles upon granting theſe leaſes; the ſums ſaid 
to be laid out upon the premiſſes were ſmall, and not more 
than might have been laid out by a tenant for three lives; and 
therefore, the reſpondent had no merit or pretence to be relieved 
in equity on that account. 


On the other ſide it was contended, that by the fine which 
Earl Henry levied in 1697, the eſtate tail limited in remainder 
to him by the ſettlement of 1679, was barred and extinguiſhed, 
in the ſame manner to all intents and purpoſes, as if he was 
dead without iſſue ; and the reverſion in fee, which deſcended 
to him as heir of Lord Charles, immediately took effect in 

_ poſſeſſion; 
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poſſeſſion ; and as the new uſes in the marriage ſettlement of 
1697, aroſe out of that reyerſion in fee, they were therefore 
ſubject to all antecedent incumbrances and engagements which 
could affect that reverſion. That as this reverſion in fee, after 
it had taken effect in poſſeſſion by means of the fine, was ſpe- 
cifically bound by the covenants for perpetual renewal ; and as 
ſuch covenants are conſidered as real agreements, and go with 
the land, ſo they are in their nature proper for a ſpecific per- 
formance ; and will in Equity affect the legal intereſt of all 


thoſe who take the eſtate with notice of them. That all thoſe 


claiming under the ſettlement of 1697, had notice of theſe 
leaſes and covenants, and were as much bound by an equitable 
lien upon the lands, as Earl Henry himſelf ; eſpeciaily in favour 
of leſſees who' had made very great improvements, and were 
therefore to be conſidered as purchaſors of the right of re- 
newal. That the appellant, the Earl, was abſolutely bound by 
the warranty and aſſets of his brother Lord Charles, even before 
the fine levied, and. could not. have entered and avoided the 
leaſes during the legal extent of them, by reaſon of ſuch war- 
ranty and aſſets: But if the Earl, notwithſtanding the warranty, 
and before levying the fine, could have entered on the lands and 
avoided the leaſes; the leſſees would have been clearly entitled 
under the covenants, to have received a ſatisfaction for their 
damages out of the real aſſets of Lord Charles deſcended to 
him, which were then in his poſſeſſion, and abundantly more 
than ſufficient to have ſatisfied ſuch damages. The right there- 
fore, which the leſſees had gained by the fine letting in the 
reverſion, and giving them a ſpecific remedy upon it, was ſuch 
an advantage as a Court of Equity ought to enforce. by its 
decree; as much as if Lord Charles had died ſeiſed of an im- 
mediate eſtate in fee ſimple of the leaſehold premiſſes in queſ- 
tion. That the defence made by the Earl againſt the reſpon- 
dent's receiving a ſatisfaction out of the real aſſets of Lord 
Charles, was moſt inequitable; as it tended to deprive the re- 
ſpondent, who was a fair purchaſor, of the benefit of his leaſe 
and covenants, by an act of the Earl himſelf; who, beſides the 
profits received from his brother's eſtates, had alſo received, in 
the portion of his wife, a conſideration for the alienation of 
his brother's aſſets by the ſettlement. And with reſpect to 
Lord Dunkerron, no incumbrance was brought by this decree 
upon the eſtate which he derived under his father's ſettlement, 

but 
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but what appeared, from the expreſs exception in that ſettle- 
ment, to be intended as a charge upon it. It was therefore 


hoped, that the decree would be affirmed, and the appeal diſ- 
miſled with coſts. 


AFTER hearing counſel on this appeal, the following queſ- 
tion was put to the Judges; viz. © Whether by the fine 
„ levied by the appellant the Earl of Shelburne, in Eafter term, 
*© 1697, the reverſion in fee of the eſtate in queſtion was let in, 
ſubject to the leaſes in queſtion made by Charles Lord Shel. 
„ gurne, and the covenants therein contained for a perpetual 
« renewal?” And the Lord Chief Juſtice of the King's Bench, 
having delivered the unanimous opinion of the Judges to this 
effect, viz. ©* That the leaſes for lives now in being were good 
“ and effectual, as being ſerved out of the reverſion in fee 
c which Lord Charles had when he made them, and which 
* was now in Lord Henry; and that the covenants for renewal, 
« were binding on Lord Henry, as a lien on the ſame reverſion, 
* which he had let in by barring, diſcharging and extinguiſh- 
„ ing his eſtate tail: It was oRDERED and ADJUDGED, 
that the appeal ſhould be diſmiſſed, and the decree therein 
complained of affirmed ; and that the appellant, the Earl of 


Shelburne, ſhould pay to the reſpondent 100/, for his e in 
— of the ſaid appeal. 


* 


Thomas Symons, — Defendant 


Henry Parminter, w 1 Plaintiftf rt 
in Error 


22d February, 1748. 


HOM AS Symons, the plaintiff in the original cauſe and 
defendant in error, for many years before and in the year 
1739, tranſacted buſineſs with the plaintiff Parminter and his 


partner one Lawrence Barrow, who were merchants, and then 


reſided at Bilboa in Spain: And during the courſe of their 
dealings, ſeveral foreign bills of exchange had been at differ- 
ent times negotiated between them: Upon which and other 


accounts, 
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accounts, they became indebted to the ne in a con- 
ſiderable ſum of money. 


In June and September, 1739, the defendant, in order to 
receive ſatisfaction for part of his debt, drew two foreign bills 
of exchange, according to the cuſtom of merchants, upon Par- 
minter and Barrow, at Bilboa ; the firſt for 4000 dollars, pay- 
able at uſance, to the order of John Evangeliſi Cleer and Co. 
at Madrid; and the other for 1500 dollars, payable at uſance, 
to the order of Mr. Manuel de la Quintana. Which bills were 
afterwards, and before they became payable, preſented to and 
duly accepted, according to the cuſtom of merchants, by Par- 
minter and Barrow, at Bilboa, 


But they afterwards refuſing payment of theſe bills, they 
were duly proteſted in the uſual form by Cleer and Quintana re- 
ſpectively, for non-payment. And the bills and proteſts were 
ſent back by Cleer and Quintana to England, and the money 
demanded of the defendant as the drawer; which money he 
being obliged to pay, he accordingly did pay to Cleer and 
Quintana reſpectively, who had not indorſed the bills, or either 
of them; together with the intereſt, exchange, re- exchange, 
coſts and damages, on both the bills, an. mounted to be- 
tween forty and fifty pounds. 0 


In Eafter term. 1743. the. deſendant. for the recovery of 
1300/7. due to him, for what he had ſo paid to Cler and Quin- 


tana on the ſaid bills of exchange, as alſo for what was due to 
him on the balance of his general account with Parminter and 
Barrow ; ſued out a ſpecial original writ, in a plea of treſpaſs 
on the caſe, againſt them, returnable in the Court of King's 
Bench on the Morrow of the Holy Trinity then next following. 


Upon the return of the original writ, he ſued out a capias ad 
reſpondendum, againſt both Parminter and Barrow, returnable the 


laſt return of the ſame Trinity term. Parminter, being then in 


England, was arreſted, and put in bail : But as this was a joint 
action againſt Parminter and Barrow as partners in trade, the 
defendant could not declare againſt Parminter alone. And 


Barrow being then in Spain, he was obliged to award an alias 
and pluries capias, againſt Barrow ; and, for want of his appear- 
ance, 


vo I. IV. a” 


60 5 


1748. 


be. Crew Hud, «c — Ao eu 
"_ 


Caſes in Partiament, 


ance, proceeded to, outlawry againſt him; and he was accord- 
ingly outlawed ;z the exigent being. returnable the laſt return of 


Hilary term, 1744. And in the ſame term, Judgment of out- 
lawry was entered up int him. 


The defendant in error therefore, in the ſame Hilary term, 
filed his declaration againſt Parminter; and thereby, after 
ſtating the outlawry againſt Barrow, declared, that the ſaid 
Henry Parminter and Lawrence Barrow were indebted to him 
in 1300 7. for work and labour done; and in 20007. for money 


laid out expended , and paid; and in 1600/7. for money lent ;- and 
in 2000/7. for money had and received by Parminter and Barrow, 


for the uſe of the ſaid Symons. The declaration then pro- 
ceeded as follows; vis. ** And whereas the ſaid Thomas Symons, 
« on the 28th day of June, in the year of our Lord 1739, at 
London aforeſaid, in the pariſh and ward aforeſaid, according 
* to the uſage and cuſtom of merchants, made his. bill of 
exchange in writing, his own hand being thereunto ſub- 
* (cribed, bearing FE the ſame day and year; and directed 


the ſaid bill to the ſaid Henry. and Lawrence, then being, 


« reſiding and uſing commerce at Billoa, in foreign parts, 


to doit, in Spain; x and thereby requeſted the ſaid Henry and 
Lawrence, at uſance, to pay that his firſt bill of exchange at 
* Madrid, in Spain aforeſaid, to the order of John Evangelift 
% Cler and company, dollars, four thouſand in gold or ſilver, 
«'as to the exchange known to them that day, value in account 
with the ſaid gentlemen, as by advice: Which ſaid bill of 
1 exchange afterwards, o wit, on the 1oth day of Auguſt in the 
cc year aforeſaid, at Bilboa aforeſaid, the ſaid Henry and Law- 
rence, who, Cc. accepted according to the uſage and cuſtom 
% of merchants: And the ſaid Thomas Symons in fact ſays, that 
«© an uſance between London aforeſaid and Madrid i in foreign 
be parts, 70 <o wit, in Spain aforeſaid, is, and from time whereof 
the memory of man is not to the contrary, hath been two 
„ months; and that the ſaid Henry and Lawrence, who, Se. 
did not, nor did either of them pay to the ſaid John Evan- 
gelit Cleer and company, the ſaid money contained in the 
ſaid bill of exchange, nor any part thereof; but refuſed and 
neglected to pay the fame. Whereupon afterwards, to wit, 
on the 21ſt day of September in the ſame year (the ſaid John 
" Evanget! ;/t Cleer and company having made no order concern- 
I * 
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ing the payment thereof) the ſaid bill of exchange, at the 
requeſt of the ſaid John Evangelift Cleer and company, was 
proteſted at Madrid aforeſaid, according to the uſage and 


cuſtom of merchants upon the non- payment of the ſaid 


contents thereof; by reaſon whereof, he the ſaid Thomas 
Symons, according to the uſage and cuſtom of merchants, be- 


came liable to pay to the ſaid John Evangel iſt Cleer and com- 


pany, the ſaid contents of the ſaid bill of exchange, toge- 
ther with the intereſt, exchange and re-exchange, coſts and 


damages, which ſhould accrue from the delay and retardment 


of the payment thereof; and being ſo liable, he the ſaid 


Thomas Symons afterwards, to wit, on the firſt day of 
January, in the year aforeſaid, at London aforeſaid, in the 


pariſh and ward aforeſaid, paid to the ſaid John Evangelist 


Cher and company, the ſaid contents of the ſaid bill of 
exchange; and the ſum of 367. 15s. of lawful money of 
Great Britain, for the intereſt, exchange and re-exchange, 
coſts and damages, which did accrue from the delay and 


retardment of the payment thereof; of which ſaid premiſſes, 
the ſaid Henry and Lawrence, who, &c. afterwards, to wit, 


on the 1 5th day of January in the ſame year, at London 


aforeſaid, in the pariſh and ward aforeſaid, had notice; and 


by reaſon of the premiſſes, and by force of the uſage. and 
cuſtom of merchants, they the ſaid Henry and Lawrence, 


ho, &c. became liable to pay to the ſaid J. homas Symons, the 
ſaid contents of the ſaid bill of exchange, and the faid ſum 


of 36/7. 155. ſo paid by the ſaid Thomas Symons to the ſaid 


John Evangeli A Cleer and company as aforeſaid; and being 
ſo liable, they the ſaid Henry and Lawrence, who, &c. in 


conſideration thereof, afterwards, 79 wit, on the ſame day and 
year at London aforeſaid, in the pariſh and ward aforeſaid, 
took upon themſelves, and then and there faithfully pro- 
miſed the ſaid Thomas Symons, that they the ſaid Henry and 
Lawrence, who, &c. would pay to the ſaid Thomas Symons, 


the ſaid contents of the ſaid bill of exchange; and the ſaid 


ſum of 367.155. ſo paid by the ſaid Thomas Symons, to the 
{faid. Jobe Evangel. f Cleer and company as aforeſaid, when 
they ſhould be thereunto afterwards requeſted.” — The next 


count was upon the bill of exchange, made payable to Mr. Ma- 
nuel de la Quintana, dollars, one nag five hundred, And 


the plaintiff Symons laid his damage at 1300/7. 


To 


Gaſes in Parliame nt. 


To this declaration, Parminter pleaded, by leave of the Court, 
two, pleas in bar: 1ſt, That there was not any record of the 
outlawry of the ſaid Lawrence Borrow: upon the ſaid. writ in 
the plea aforeſaid, as alledged in the ſaid declaration. adly, 
That Lawrence Barrow, in the ſaid declaration named, before 
and at-the time of obtaining of the original writ, on A the 
outlawry, by the ſaid declaration, was ſuppoſed to be obtained 
and had againſt the ſaid Lawrence Barrow ; and alſo before and 
at the time of the awarding the writ of exigent, and con- 
tinually from that time hitherto, did dwell and was commorant, 
and was then dwelling and com morant in parts beyond the 
ſeas, and out of the limits of this realm, zo wit, at Bilbon, in 
the kingdom of Spain, in the ſaid declaration mentioned; and 
that the county of Cornwall, in th is kingdom, was and is the 
ſhire next to the place where the ſaid Lawrence Barrow, at the 
time of the ſaid writ of exigent awarded, had his dwelling; and 
that not any writ of proclamation thereon was awarded, made, 
or n to the ſheriff of 1 up ſaid n of Coriiwal. 34 
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In Trinity term, 1745; the defendant in error (after having, 
by leave of the Court, ſet forth the original writ in hc verba} 
replied iſſuably to Parminter's firſt plea; and demurred to his 
ſecond plea. Whereupon Parminter immediately joined in 
demurrer, and likewiſe demurred to the plaintiff's replication 
to his firſt plea ; and ſhewed, for cauſes of demurrer, that, it 
appeared by the faid replication, that the writ upon which it 
was ſuppoſed the ſaid Lawrence was outlawed, was not the 
ſame writ upon which the ſaid Thomas Symons had, in form 
aforeſaid, declared againſt the ſaid Henry, but another, and 
variant from the original writ, recited in the ſaid declaration of 


the ſaid Thomas Symons ; ; and for this, that the ſaid replication 
was double, uncertain, and wanted form; and upon this the 
plaintiff joined in demurrer. 


The cauſe was from thence continued till Hilary term, 1746, 
when the demurrers came on to be argued before the Court of 
King's Bench; and were afterwards argued a ſecond time in 
Trinity term, 1747, when the Court gave Juogment for the 
plaintiff Symons on both demurrers. 


In 


Cales in Parliament. 
In Michaetmas term following, a writ of inquiry of damages 
was executed, by rule of Court, before the Lord Chief Juſtice 


Lee; when the inqueſt found damages generally for the plain- 


tiff, 1 — the whole damages laid in Hig declaration.” 


| Parminter, . in that fame term, maned in 4 of 145 e 
tiff jpdgment; and made three objections : I. That there was 
no ſuch cuſtom of merchants, as was ſet out upon the plaintiff's 
declaration; and that the acceptor of a bill of exchange (after- 
wards proteſted for non-payment, and paid to the payee by the 
drawer, with the intereſt, exchange, re-exchange, - coſts and 
damages) was not by law liable to the drayer, without a pre- 
vious aſſignment or indorſement of ſuch bill to him by the 
payee. II. That the demurrer to the plaintiff's replication, 
after iſſue joined, was a diſcontinuance of the ſuit. — But it 
was the defendant's own demurrer; for the defendant having 
pleaded, that there was no ſuch record of Barrow's outlawry, 
as the plaintiff had alledged; the plaintiff replied there was 
ſuch a record, and thereupon iſſue was joined. III. That the 
declaration had not ſet forth the value of the 4000 dollars, 
mentioned in the ſixth count; nor the value of the 1500 dol- 
lars mentioned j in the ſeventh, count. 


, * * 
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The Court, after ſolemn argument, and time taken to conſider, 


ini 1851 


in Hilary term, 1747, was unanimouſly of opinion, as to the firſt 
objection, that the plaintiff's action was well brought; that, 


by the cuſtom of merchants, the defendants were bound by 
their acceptance; and that an indorſement by the payee was 
not neceſſary; and the rather, for that, in the preſent caſe, the 
plaintiff had made title another way; viz. by payment of the 
money ; and therefore gave judgment for the plaintiff in the 


action. As to the other two objections, the Court was of 
opinſag. they were of no weight. 


To reverſe this judgment, the defendant Parminter brought 
a writ of error in Parliament, aſſigning the general errors; but 
no caſe was made to ſupport it, nor did any counſel appear for 
him upon the day appointed for argument. 


83 on behalf of the defendant in error it was ſaid 
that the only conſiderable queſtion in point of law (for as to 


Vor. IV. 7 | the 


, H. Bankes. 


R. Draper. 


JUDGMENT 
affirmed, 


Jour. vol. 27. 


p- 286. 


thereof, he might Have maintained an action in his own name. 


Caſes; in Parliament. 


the juſtice and equity of the caſe there could be none) was, 
Whether the drawer of a bill of exchange, accepted generally 


by the drawee, proteſted by the payee for non-payment, and 


afterwards paid by the drawer, could, in his own name, and 
without a previous aſſignment or indutſement from the payee; 
maintain a ſpecial action on the cafe againſt the acceptor, and 
recover the money ſo paid. And it was inſiſted, that by the 
rules of law, and the cuſtom of merchants, the defendant in 
error could maintain ſuch action; and that the proceedings 
therein were right, and agreeable to the principles of law and 
juſtice. For, the plaintiff in error had not controverted the 


fact of the cuſtom, as ſet forth in the declaration; but nf 
admitted, that if the defendant had taken an' affipnment 


indorſethetit of the two bills of exchange from the two payees 


The acceptance of a hill of exchange, amounts to a promiſe in 
law to pay; and this action of afſumpjit | againſt. the acceptor, 
is founded” upon good conſideration; namely, of his having 
effects of the drawer sin his hands, at the time of his accept- 
ance! Zut à general acceptance, as in the preſent caſe, is an 
admiſſion by the acceptor; that he is debtor to the drawer: for 
ſo much money; and that he has effects or money of the draw. 
er's in his hands, to anfwer the payment of ſuch bill. Beſides, 
every bill of exchange imports a command to the K to pay; 
and his acceptance is not only an admiſſion of effects or money 
in his hands ſufficient to pay; but it is an undertaking by'the 
acceptor, as well with reſpect to the drawer as the payeej1to 
5 the bi bill; and every undertaker is bound by law to perform 

engagement. It Was therefore hoped, that the Judgment 
a be affirmed, with exemplary coſts. of $5 12 03 


"ACCORDINGLY, after hearing counſel for 1 Aefendenb ih 
error, the plaintiff making default, and no counſel appearing 
for him; it was oRDERED and ADJUDGED, that the judgment 
given in the Court of King's Bench ſhould be affirmedg and 
that the record ſhould be remitted, to the end execution might 
be had thereupon, as if no ſuch writ of error had been brought 
into the Houſe: And it was further oxDERED;ithat the plain- 
tiff ſhould pay to the defendant 100. for his icoſts, ſuſtained 
by reaſon of bringing the ſaid writ of error. 


— Villian 
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the iſſues, thereby directed, were tried in the Court of King's p. 567. 


Bench in Ireland, on the 26th, of Fune, 17147 when the jury 
found a verdict in the following words: We find it was no 
part of the agreement between the Right Honourable Henry 
<3 Lord Viſcount King and and the plaintiff, for a leaſe of the 
«warren and mill of Portmarnack, in the pleadings in this eauſe 
«© mentioned 3 that the conſent or approbation of -Peter Daly. 
««:Eſq; in the pleadings alſo mentioned, ſhould be had to make 
«ſuch leaſe valid: And we find, that the ſaid Peter Daly: gave 
1% no ſuch conſent. or apptobation: And e find, the Right 


« Honourable' Francis Lord Baron of Achunry, and the defen- 


e dant Wakely, had, on or before theuſt of Jauuary, 1741. 
«ſufficient notice of the agreement between the plaintiff and 


10 the ſaid Lord King land, for. a leaſe of * W warren and 
mill of Paremoraeeh." „5 1 


1010 


78 verdict being 2 5 bo the Court of King 's Bench 
to the Court of Chancery, the reſpondents, on the $th of Jay, 
1747, moved that Court for a new trial ; upon an affidavit, 
that the anſwer of Lord King ſſand was permitted to be read upon 
the former trial: But the Lord Chancellor having diſcourſed with 
the Judges before whom the trial was had, and being by them 
informed, that they were ſatisfied with the verdict, and that 
the jury were expreſſſy told by the Court, that Lord Xing f- 
land's anſwer was not evidence againſt the reſpondent Malely; 
his Lordſhip, on the 8th of February, 747. ns © wel a 
new trial upon that foubdediop-a nab 
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The appellant, apprehending the verdict to be now confirmed, 
brought on his cauſe to hearing upon the equity reſerved, and 


on the Toth of May, 1748, the fame was heard accordingly ; 


when it being objected by the counſel for the reſpondents, that 
the verdi& upon the ſecond iſſue was fo totally uncertain and 
inſufticient, as to make it impoſſible for the Court to found 
any decree. upon it in favour of the appellant; the Lord Chan- 
cellor was pleaſed to order, that the parties ſhould proceed to 
another trial at law, upon the ſaid ſecond iſſue. 


Accordingly, on the 15th of June following, this iſſue was 
again tried; when the jury returned the following verdi&: 
«© We find, that the Right Honourable Francis, Lord Baron of 
* Athunry, had notice, before the 1ſt day of January, 1741, 
of an agreement made between the plaintiff and Lord King /- 
% /and, for a leaſe of the warren and mill of Portmarnock, in 
the iſſue mentioned, for the term of 31 years, at the yearly 
* rent-of 45. to commence from the iſt day of November, 1741, 
<< and a fine of 61 J. which was paid; which notice appeared 
to us, by letters written and ſigned by the ſaid Lord Athunry, 
and the teſtimony of Mr. Cornelius Kelly: And that Thomas 


«© Wakely, the defendant, had alſo notice of the ſaid agreement, 


«© before the iſt of Fanuary, 1741; which notice was given him 


«© by Mr. Goddart, then agent and receiver to Lord King land. 


In a few days after this verdict, application was made to the 
Court of Chancery by the reſpondent Wakely, to ſet it aſide and 
rant a new trial; becauſe the jury had not found the nature 


of the agreement between the appellant and Lord King fland, 


whether it was by parol or in writing, nor what the notice 
was, which Lord Athunry and Mr. Wakely had of ſuch agree- 
ment; alſo becauſe the commencement, term and rent of the 
leaſe agreed for, was proved by parol evidence only, which was 
contrary to the ſtatute of frauds and perjuries, and ought not 
to have been received by the Court; and becauſe the jury had 
mentioned the particular evidence on which their verdict was 
founded, and which they ought not to have done. . 


To ſupport this motion, two affidavits were laid before the 
Court, made by Mr. Wakely and one Nicholas Mullegan, his 


agent; ſtating, that Mullegan had attended, and taken notes at 
the 
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the laſt trial; and that the appellant's counſel having offered 


to prove the agteement between the appellant and Lord King /- 
land by parol evidence, the counſel for the reſpondents objected 
thereto, as contrary to the ſtatute of frauds: and perjuries, but 
that the objection was over-ruled. 
timony was mentioned in the verdict, gave no evidence. of the 
commencement of the appellant's term. That the only 
written evidence read for the appellant on the trial, were two 
letters of Lord Athunry, and one from Lord King fland ; but 
in which neither the land, rent, term, or commencement were 
mentioned. That Goddart, the other witneſs mentioned in 
the verdict, being examined for the appellant, declared he could 
not ſay, that he told Mr. Yately the terms of Lord King fland's 
agreement with the appellant, or when the appellant's term 
was. to commence. That the counſel for the reſpondents 
inſiſted on the trial, that if the jury ſhould find an agreement 
between the appellant and Lord King ſland, they ought to find 
the nature of ſuch agreement, whether by parol, or in writing; 
and if they ſhould find, that the reſpondents had notice of ſuch 
agreement, they ought to find what ſuch notice was, and the 
nature of it. That the verdict being read, and no mention 
made when the appellant s term was to commence, it was ob- 
ſerved to the jury, that the verdict did not fully anſwer the 
iſſue directed; whereupon one of the jurors informed the Court, 
that it did not appear to them by any evidence, when the 
appellant's term was to.commence ; upon which, one of the 
appellant's counſel ſaid, they had Mr. Goddart in Court to prove 
that matter. And that Mr. Goddart being thereupon exa- 
mined, ſaid, that he told Mr. Yakely, in one of the three firſt 
holidays in Chriſtmas 1741, that the appellant's term was to 


commence the iſt of November, 1741; after which the follow 


ing words were interlined in that part of the verdict relating to 
notice on Lord Atounry, u to Commence from the 1ſt of 
2 November, 1741. 


No NE were made by or on the part of the appellant; 
but his counſel informed the Court, that in order to ſave the 
expence of any more trials, they were ready to conſent, that 
the cauſe ſhould be heard upon the agrecment, as if it had been 
found to be a parol agreement; becauſe, under the circumſtances 
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That Kelly, whoſe teſ- 


D. Ryder. 


W. Murray. 
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of the caſe, they. apprehended. it did not come within the ſta. 
tute of frauds. _ The reſpondents counſel, however, inſiſting 
upon their motion for a new trial, the Lord Chancellor ordered 
it to ſtand over, till he had talked with the Judges who ſat 
on the laſt trial. This converſation was accordingly had, when 


the Judges gave their opinion, that the verdict was agreeable 


to the evidence; notwithſtanding which, and tho' the appel- 


lant's counſel, upon the queſtion being put to them, admitted 
that there was no other evidence of the commencement, term, 


or rent, but parol evidence only; yet his Lordſhip, on the 
zd of December, 1748, was pleaſed to ſet aſide the laſt verdia, 
and grant the „ a new n | 


The eons: therefore, ni from this order ; reg, 
that the former decree, and the affirmance of it, had already 
determined what were the iſſues proper to be tried, previous 
to the appellant's relief; viz. 1ſt, Whether the agreement was 
abſolute or conditional, depending upon Mr. Day's ſubſequent 
conſent; which had been found in favour of the appellant, 
was confirmed by the Court befow, Mane: mere in by the re- 
13 and was now at peace. And by the ſecond iſſue, 
tice of that agreement, and not the agreement itſelf, 
was the ſubject of the inquiry; in which the jury were like- 
wiſe to find the nature of the agreement, of which the reſpon- 
dents had notice, Whether abſolute or conditional, according 
to the firſt iſſue: And this ſecond iſſue had been likewiſe deter- 
mined in the affirmative, by two concurrent verdicts. That nei 
ther of the iſſues ever meant to inquire, if there was any, and 
what agreement, between the appellant and Lord Kingſland; 
becauſe ſuch iſſues would have been unneceffary and i improper, 
without the previous admiſſion of the exiſtence of an agreement; 
neither was there any queſtion between the parties what the 
agreement was, or whether in writing; but whether the conſent 
of Mr. Daly was neceſſary, and whether the reſpondents had 
notice. And as the Court could not regularly go into any 
proof of the reality of the agreement, as being out of the iſſue, 
it was immaterial what kind of proof was given of it; for the 
nature of the agreement was well known, and that it was by 
parol ; and therefore an inquiry was only neceſſary and directed, 


as to collateral circumſtances attending it. That after the order 
ha affirming 
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affirming the decree, the Court below had no power to vary the — 


iſſues at firſt directed; and as the two concurrent verdicts fully \ bi... oP 


anſwered the iſſues fo directed, they ought to have ſatisfied the 
conſcience of the Court; and eſpecially, as thoſe verdicts were 
to the entire ſatisfaction of the Judges who tried the iſſues. 


It was however objected, cher the bene laid before the jury 
was of a parol agreement, yet the verdicts, as they ſtood, in- 
ſinuated a written agreement. That parol evidence of the 
agreement ought not to have been laid before the jury, as being 
contrary to the ſtatute of frauds and perjuries. That Lord 
Athunry's letters, which were the only written evidence laid 
before the jury, ſpecified neither rent, term, or commencement: 
And that therefore the j jury: had not ſufficient'evidence to r 
the verdict. 


But it may be anſwered, that a verdict found by twelve men, 
upon their oaths, and certified by the Judges to be entirely to 
their ſatisfaction, is never ſuffered to be impeached as contrary 
to evidence, by affidavits. That the finding the particular evi- 
dence, was ſurpluſage, and would not vitiate the verdict; nor 
could the impropriety of finding what they were not deſired to 
find, be a reaſon for defeating the only matter referred to them; 
and which they had found. That the appellant never pre- 
tended to more than a parol leaſe, reduced into writing by Lord 
King ſland's receipt of the 5th of December, 1741, which aſcer- 
tained all the terms of the agreement, as to rent, commence- 
ment and term; and this receipt, or written agreement, being 
confirmed by the appellant's payment of his fine, and poſſeſ- 
ſion, his improvements, and payment of his rent, fully removed 
the objection ariſing from the ſtatute; and the reference to the 
letters went only to the point of notice, and not as to the com- 
mencement, rent, or term. That if a parol agreement was 
within the words of the iſſue, as it undoubtedly was, parol 
proof might certainly be given of it; and the appellant's coun- 
fel admitted there was no other teſtimony of the term, com- 
mencement, or rent, but what was parol. That whether the 
appellant was entitled in a Court of Equity, to a ſpecific per- 
formance of ſuch an agreement as he claimed under, attended 
with ſuch e eee of poſſeſſion, improvement and ex- 


pence, in oppoſition to à ſubſequent leſſee with notice, was a 
mere 


W. Noel. 
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mere queſtion of law and equity; the only facts upon which 
any doubt aroſe, were whether the agreement was abſolute, or 
whether Lord Atbunty, or Mr. Wagely had notice: By directing 
theſe and no other facts to be tried, the Houſe, upon the 
former appeal, had in effect declared, that if they came out in 
favour of the appellant, he would be entitled to relief; the 
direction of ſuch iſſues, proceeded upon the agreement as a 
certain eſtabliſhed fact; and ſo did the verdicts, by which it 
was found that a particular condition was not annexed to the 
agreement, and that the reſpondents had notice of it. That if 
two concurrent verdicts upon trials at bar, by ſpecial juries, and 
to the entire ſatisfaction of all the Judges, were not ſufficient 
to eſtabliſh ſo ſimple a fact as notice of an agreement, there 
could be no end; but if the Court was ſatisfied with the fact 
of notice, and intended by this third trial, to be informed whe- 
ther the agreement was by parol, or in writing, it ought to 
have been ſo expreſſed and declared, that the jury might ſee 
upon what point the Court wanted further ſatisfaction; but 


ſurely, if this was the deſired information, it was directing an 


iſſue to try a matter not diſputed. That theſe repeated trials 
were the more grievous in the preſent caſe, becauſe the queſtion 
only concerned a leaſe for a term of years, a great part of which 
was expired; and the expence of the litigation, had already been 


almoſt equivalent to the value of the inheritance. 


On the part of the reſpondent Lord King and, who appeared 
on this appeal, it was argued, that his agreement with the 
appellant did not reſt in parol and executory only, but was im- 
mediately executed by the appellant's poſſeſſion, payment of 
his fine, and improvements ; and that the defeating an agree- 
ment attended with theſe circumſtances, becauſe it was not 
reduced into writing, would, inſtead of preventing frauds and 
perjurie®Fender the ſtatute made for that purpoſe, a ſnare in 
the hands of defigning men, to defraud the more incautious to 
their ruin. That the controverſy between the parties had not 
ariſen upon the reality, terms, commencement, or duration of 
the agreement, all which were fully ſtated by the bill, and 
admitted þy the anſwers; but whether the agreement was con- 
ditional, or abſolute, and the firſt verdict had fully eſtabliſhed 
it as an abſolute agreement, to the ſatisfaction of the parties, 


as well as the Court. That actual and not circumſtantial notice 
I 385 only 
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only of this agreement, had been found upon the reſpondents 
Lord Athunry and Mr. Wakely, by two concurrent verdicts of 
different juries, on the teſtimony of living witneſſes, croſs- 
examined by the reſpondents, and unimpeached by other evi- 
dence ; which muſt in a Court of Equity, render them truſtees 
for the appellant, as having the prior equity. But if it was 
intended by a new trial, to let in the queſtion ariſing upon the 
ſtatute of frauds, whether a parol agreement would, under the 
circumſtances of this caſe, be executed in a Court of Equity; 
the benefit of that queſtion was fully ſaved by the appellant's 
admiſſion, and an agreement confeſſedly parol, could not admit 
of any other than parol proof; ſo that if the cauſe was to be 
tried ad infinitum, no other evidence could be given of the 
agreement; and therefore the directing a new trial, was in 
effect to direct the finding a verdict againſt the appellant ; at 
leaſt, the cauſe muſt return to the jury very much prejudiced by 
ſo many repeated trials. That the verdicts of twelve men upon 
their oaths, were not raſhly to be brought in review by looſe 
uncertain affidavits of two perſons only, the one a party con- 
cerned in intereſt, the other his agent; whoſe memory and 
notes were not to preponderate the balance againſt a ſolemn ver- 
dict, ratified by the ſanction of the Judges under whoſe direc- 
tion it was given. That the decree and the order of aftirmance 
had eſtabliſhed the proper iſſues between the parties; and thoſe 
iſſues had been ſatisfied by repeated verdicts : It was not there- 
fore in the power of the Court below, to vary or depart from the 
iſſues originally directed, but the conſideration of the appel- 
lant's relief upon the facts found by the verdict, was fully and 
properly before the Court, and ought to have been determined. 


On behalf of the other reſpondents it was ſaid, that two things 
were neceſſary for the appellant to make out in proof, upon the 
trial of the ſecond iſſue ; vg. 1it, That a proper agreement was 
entered into between him and Lord X£:zgfland, and what were 
the terms of ſuch agreement: And 2uly, That Lord Athunry, 
or the reſpondent Z/aktely, had notice of ſuch agreement, and 
what that notice was. But in both theſe particulars, it was 
apprehended the appellant had failed: For the verdict on this 
iſſue, as to the agreement therein mentioned, was founded only 
on parol evidence of a verbal agreement; the letters of Lord 
Athunry not proving any agreement, and much leſs ſpecifying 
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the terms, or any of the other eſſential parts of an agreement. 
That ſuch parol evidence of a verbal agreement ought not to 
have been admitted, as being in itſelf improper and of miſ- 
chievous conſequence; and not only contrary to the ſtatute of 
frauds and perjuries, but contrary to what ſeemed to be the in- 
tention of the Court in directing the iſſue. That tho' it was 
alledged on the part of the appellant, that if the agreement was 
originally a verbal one, the ſame was in a great meaſure carried 
into execution by ſubſequent acts and tranſactions; ſuch as the 
appellant's paying the fine, and half a year's reſeryed rent, apd 
his having poſſeſſion of the eſtate, and making improvements 
thereon; yet thoſe acts and tranſactions appeared, and were 
proved in the cauſe to have been extremely fraudulent on his 
part, and were of themſelves ſufficient to deſtroy that equity, 
which he attempted to ſet up in ſupport of his claim. But 
ſuppoſing the evidence laid before the jury on the part of the 
appellant, had been proper and unexceptionable, it by no means 
warranted the verdict certified; for the verdict certified, ſub- 
ſtantially varied from the verdi& originally brought in by the 
jury, by the addition of a material fact; and this variation was 
made irregularly, and without proper evidence.' It was there- 
fore hoped, that as the order appealed from was made upon 
deliberate, conſideration of the nature and circumſtances of the 
caſe, and was perfectly agreeable to the rules of equity and juſ- 
tice, the fame would be affirmed, , and the appeal diſmiſſed 
with coſts. = 5 e 

Bur after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the order therein complained, of, ſhould 


be reverſed; And it was further oRDERED, that the Court of 


Chancery in Treland ſhould proceed to the hearing of the cauſe 
on the equity reſerved, according to the courſe of that Court { 
and that on ſuch hearing, the appellant ſhould be bound by the 
admiſſion of his counſel, mentioned in the ſaid order,“ that 
ce there was no other evidence given at the trial of the cauſe in 
„the Court of King's Bench, than what was parol, of the 
*«« commmencement or duration of the term claimed by the 
« appellant in the premiſſes in queſtion.” 
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2. 


Agreements. 


* application to the Court of 


an orphan of the City of London, 
perſonally agreed in open court, to 
take up his freedom of the city, with- 
in one year next enſuing. 
quence of this agreement, the licence 
was granted and the marriage had. But 


A. though he lived 40 years afterwards, 


never became a freeman; and diſpoſed 
of his eſtate by will, without any re- 
gard to the cuſtom of London. Held, 
that the will was void as to two thirds 
of the perſonal eſtate; and that the 
ſame ought to go and be diſtributed, 
as if the teffator had actually taken up 
his freedom in his life-time. 


Page 7 


J. $. in conſideration of marriage, 


covenants to ſettle lands of 3501. per 
annum, upon himſelf and wife, and the 
iſſue male of the marriage, with re- 
mainder to his brother in tail. 


Equity 


will compel a ſpecific performance of | 


** Aldermen, for licence to; marry 


In conſe- 


this covenant in favour of the brother, 
altho he was no party to the articles; 
without putting him to an action of 
covenant in the truſtee's name. P. 26 

A. on his marriage entered into 
articles, whereby he covenanted to ſet- 
tle his whole eſtate upon himſelf for 
life, with remainder to his firſt and 
other ſons in tail. No ſettlement was 
made purſuant to theſe articles; but 
A. when his eldeſt ſon attained 21, 
prevailed on him by threats, promiſes, 
&c. and under a total 1gnorance of the 
articles, to join 1n a ſettlement, where- 
by the eſtate was limited to different 
uſes; and a power given to the father 
of making a jointure. This ſettlement 
was ſet aſide as againſt the eldeſt fon for 
fraud, and the articles were eſtabliſhed. 
And the father having, on his marriage 
with a ſecond wife, given 2 bond con- 
ditioned for making her a jointure; 
this bond was alſo ſet aſide as againſt 
the heir, and the wife was put to ſeek 


| ſatisfaction for the penalty of the bond, 


Out 
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cut of her huſband's perſonal aſſets. 
Pege 199 

A man makes his ſon by the firſt 
wife, agree to a proviſion for a ſecond 
wife, ind the iſſue of that marriage. 
This proviſion being in the ſon's own 
Wong, and he being at this time igno- 
- rant of his right ; the agreement is a 
fraud upon him, and he ſhall not be 
held to a performance of it. 227 
Where a leffor covenants for the per- 
petual renewal of a leaſe, upon the 
leſſce's naming a new life, and paying 
a fine within a certain time after the 
death of any of the ceſtus que vies; a 
Court of Equity will, upon flight cir- 
cumſtances, relieve the leſſee againſt 
a forfeiture, for not literally complying 
with the terms of the covenant: © 411 
If an agreement is in part performed 
by one of the parties, it is too late for 
the other to complain of fraud, furpriſe, 
Sc. or attempt to ſet the agreement 
aſide on that account. For a Court of 
Equity will decree a ſpecific perform- 
ance of the remaining part of it. 


claims any part of his real eſtate, except 
what was ſettled upon him in ſtrict 
ſettlement, and in which his father had 
only an eſtate for life. 

In treaties for an agreement, a wilful 


and induſtrious concealment of a ma- 


terial fact, by one of the parties, in 
order to keep the other in ignorance, 
and to profit by that ignorance, is a 
groſs fraud, and will in equity ſet aſide 
the contract. 497 

But where a leſſee wilfully conceals 
the death of any of the ceſtui que vies, 
and acts under ſuch concealment for his 
own advantage; the leſſor is not obliged 
to renew, but may take advantage of 


421 

In what caſe an heir is bound to per- 
form his father's covenant, tha he is 
neither his perſonal repreſentative, or 


4.35 


— » 


hold the eſtate. 


man in tail. 


the forfeiture, and enter upon and 
Page 512 

W dere on an agreement for a leaſe, 
the particular rent, commencement and 
duration of the leaſe are uncertain, 
or depend upon the approbation of a 
third perſon; a Court of Equity will 
direct proper iſſues to aſcertain theſe 


ſeveral facts, before any ſpecific per- 


formance of the contract is decreed. 567 

In what caſe a remainder- man in tail 
after levying a fine, is bound by the 
covenant of the precedent remainder- 


: | * (24 
Covenants for the perpetual renewal 


of leaſes are conſidered as real agree- 
ments, and go with the land; and 
will therefore affe& even the legal in- 
tereſt of all thoſe who take the eſtate, 
with notice of theſe leaſes and cove- 
nants. ibid. 


Appeal. | 118 


No e to the Houſe of Lords will 
lie againſt a decree, before it is ſigned 
by the Lord Chancellor, 194 

Nor from an order of a Court of 
Equity to ſhew cauſe, before ſuch 
order be made abſolute. 368 

Under what circumſtances an appeal 
may be brought from an old decree, by 
a perſon who was neither party or privy 
to the fuit in which the decree was 
made. 383 

No appeal lies to ** an of Lords 
in Ireland, from the judgment or decrec 
of any Court in that kingdom. 300 

The ſtatute of 6 Geo. I. c. 5. did not 
introduce any new law, but is only 
declarative of what the law was be- 


fore. 395 


On an appeal, the Houſe reſerve giv- 
ing judgment upon the point, till an 


| account is taken between the parties. 


The 


before the appeal is brought on again, 


below 1s thereupon regularly revived. 
This 1s ſufficient, and the appeal it- 
ſelf need not be revived. - Page 553 


Allets. 


The words © imprimis, Iwill, chat all 
ce the debts which I ſhall owe at the 


ce and paid; are ſufficient to make the 


of perſonal aſſets. 
Bankrupt. 


The committing a ſecret act of bank- 
ruptcy before the petitioning creditor's 
debt accrued, will not inyalidate the 
commiſſion ſued out by him. 317 


creditors. 


Baron and Feme. 


7 


joint right or intereſt in a perſonalty, 
the huſband alone may releaſe, or other- 


Cboſes en action are aſſignable by a 
huſband for the ſatisfaction of his bond 
fide. creditors, although no ſettlement 
was made by him on the marriage. ibid. 


Bill of Review. | 


By the eſtabliſhed practice of the 
Court of Chancery, there are but two 
ſorts of bills of review; one founded 
on ſuppoſed error appearing in the de- 


one of the parties dies; and the ſuit 


ce time of my deceaſe, be diſcharged 


real eſtate liable, in cafe of a deficiency 
go 


Where a huſband and wife acquire a 


wiſe diſpoſe of it as he pleaſes. 168 


The account is accordingly taken, but 


cree itſelf, the other on new matter. 
And as to new matter, it muſt have ariſen 
in time after the decree; or upon new 
proof, . which could not have been 
uſed at the time when the decree 
paſſed. Page 465 

But this new proof muſt be ſuch as 


was not known either to the party, or 


his attorney, ſolicitor or agent; for 


| Notice to the attorney, &c. is by the 
| Clear rule of the court, conſidered as 


notice to the party, ibid, 


Bills of Exchange. 


The drawer of a bill of exchange, ac- 
cepted generally by the drawee, and 
proteſted by the payee for non- payment, 
and afterwards paid by the drawer ; 
may in his own name, and without any 


| previous aſſignment or indorſement 
| from the payee, maintain a ſpecial 

In what caſe a ſecret act of bank- 
ruptcy ſhall overturn all ſubſequent : 
conveyances and ſecurities made by the 
bankrupt, to the prejudice of his juſt | 
327. Note. 


action on the caſe againſt the acceptor, 
for the money ſo paid. 604 

Every bill of exchange imports a 
command to the drawee to pay, and 
his acceptance is not only an admiſſion 


| of maney or effects in his hands, ſuffi- 
cient to pay; but is an undertaking 


by the acceptor, as well with reſpect to 
the drawer as the payee, to pay the 
bill. , ibid. 


Clergy. 


The living of a clergyman is not an 
office civil or military, within the ſta- 


tute 2® Ann. intitled, ©* An act againſt 


ce the further growth of popery.” And 


therefore, upon the trial of an eject- 


ment brought by a parſon for part of 
his glebe, it was not held incumbent 
upon the plaintiff to prove, that his leſ- 
ſor had taken the oaths and received the 
ſacrament, according to the directions 
of that ſtatute. 281 


7T The 


A TABLE of the 


The augmentation of a vicarage, by 
a yearly payment of corn and money 


out of the rectory, is a charge upon 


the rectory impropriate, into whoſe 
hands ſoever it ſhall come. Page 537 

And where a vicar brings his bill for 
the arrears of theſe annual payments, 
he. ſhall recover againſt the impropria- 
tor; though a conſiderable time has 
elapſed between the commencement of 
the arrears, and the impropriator: s poſ- 
ſeſſion. ibid. 

But if, pending ſuch ſuit, a man pur- 


chaſes the rectory, with notice of the 


Vicar's claim; he is only liable for 
the arrears which have accrued, ſince 
he came into poſſeſſion. ibid. 


Colleges. 


Viſitors of colleges are not tied up 
to any particular forms, nor to be pro- 
hibited for irregularity in their pro- 
ceedings, or informalities in their acts, 
but only for want of juriſdiction. And 
therefore, where à viſitor cited the 
Maſter. of a college to appear before 


him as ſpecial viſitor, and afterwards 


in a plea to an action of prohibition, 
he inſiſted on being general viſitor of 
the college, this variance was held not 


to be erroneous ; but he having juriſ-. 


diction either in one character or the 


other, had a right to proceed upon 


the citation. 41 


Condtttons. 


J. S. by will bequeached to his daugh- 


ter Ana in theſe words, Viz. Item. 
« ] leave and bequeath to my ſaid 
« daughter Aun 20007. to be paid her 
© on the day of her marriage, or at the 
« age of 21 years, which ſhall firſt hap- 


« pen; and in caſe my daughter Ain 


Principal Matters. 


ce ſhall marry with the conſent and ap- 
<< probation of R. S. Sc. or any two of 
« them, I farther leave and bequeath 
ce to my ſaid daughter Ann, the ad- 
« ditional ſum of 2000 J. more, otherwiſe 
* z0t.” Ann married without the con- 
ſent required by the will; and on a bill 
brought by her and her huſband for 
both theſe legacies, it was held, that 
ſhe was only entitled to the firſt; and 
had forfeited the ſecond, by not com- 
plying with the condition required by 
her father's will. | Page 103 

The proviſo in a mortgage is, that 
if the mortgagor fails in payment 
of the principal money and intereſt at 
a time limited, the eſtate of the mort- 
gagee ſhall be abſolute, and indefeaza- 
ble, as well in equity as at law. Default 
is made, and many years elapſe without 
any application to redeem. In this caſe; 
the mortgagee 1s conſidered in the light 


of a conditional purchaſor, and no 


redemption ſhall be decreed againſt 
him. h 142 

A. gives a legacy of 10007. to B. 
payable at the day of her marriage, in 
caſe ſhe ſhould marry any perſon of the 
ſirname of S. but if ſhe ſhould not, he 
gave the legacy to . B. married a 
perſon who 2//umed the ſirname of &. 
But 1t was held, that this was not a 
performance of the condition, ſo as 
to entitle B. and her huſband to the 


legacy. 194 
Cozpozations. 


The charter of a corporation directs the 
mayor to be annually choſen, out of four 
of the bur geſſes, or inbabitauls; but by a 
bye-law it is ordained, that theſe four 
burgeſſes or inhabitants, ſhould be all of 
them Aldermen. This bye-law is void, 
as being repugnant to the charter; and 
judgment of oer ſhall be given againſt 

2 
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a mayor elected in conſequence of ſuch 

bye-law. Page 4.55 
Ciolts. 

On a decree for tithes, the Maſter 


reported only 95. due to the plaintiff, 


yet this ſhall entitle him to his 
colts. | | 314 


Cuſtoms. 


By the cuſtom of ſeveral manors in 
the counties of Cumberland and Weſt- 
moreland, a general fine becomes pay- 


able upon the death of the Lord. This 


is a good cuſtom, even where the manor 


has been alienated by the Lord in his 
life-time. 204. 


Cuſtom of London. 


A perſonal undertaking in the Court 


of Aldermen, to become a freeman of 
the City of London, within a certain 


time; is equivalent to a covenant in 
writing for the ſame purpoſe. And 


tho' this agreement was never perform- 
ed, yet the man's perſonal eſtate ſhall, 
after his death, be diſtributed accord- 


ing to the cuſtom of London, notwith- 


ſtanding he by will had diſpoſed of it 
in a different manner. 7 


Debtoꝛ and Credite). 


Creditors who recover againſt an 
executor in a Court of Equity, ſhall 
be preferred to thoſe who afterwards 
obtain judgments at law. 287 


Decree. 


The decree of a Court of Equity, 


is equal to a judgment at law; and 
where an executor, in obedience to a 


decree, pays away aſſets to ſome credi- 


ditors, after which other creditors ob- 


rain judgments againſt him, to which 
L 


the decree is nòt pleadable; the Court 
will protect him in paying obedience 
to the decree. Page 287 
Under what circumſtances, a decree 
obtained upon proceſs of contempr, 
may be ſet aſide. „Datz 
Where a bill is filed to ſet aſide a 


conveyance for fraud, impoſition and 
- want of conſideration, and for other 
relief; and the Court diſmiſſes the bill 
ſo far as relates to the conveyance, but 


gives the plaintiff liberty to proceed at 
law as to the other matters, and in the 
mean time retains the bill, as to thoſe 
matters ;- if the plaintiff neglects to 


proceed at law, within a reaſonable 


time, and ſuffers his bill to be abſolute- 
ly diſmiſſed for ſuch neglect, he cannot 
afterwards complain of the decree by 
way of appeal. | 583 


Devile. 


A. made his will beginning with 


theſe words, viz. As to my worldly 
s eſtate, which it hath pleaſed God to 
<< beſtow upon me, I give and diſpoſe 


« thereof, in manner following, that 


cc 18 to ſay; imprimis, I will that all ny 


ce debts which I ſhall owe at the time 
« of my deceaſe, be diſcharged and 
% paid.” Held, that this was a good 
charge upon the teſlator's real eſtate, 


for ſuch debts as his perſonal eſtate was 


not iufiicient to pay. go 

I. S. on the marriage of his fon B. 
ſettled lands in the uſual manner, with 
the reverion in fee to himſelf. He 
afterwards by his will deviſed theſe lands, 
ea failure of iſſue of the body of B. and 


fer want of heirs male of his own bogy, 


to his daughter F. and the heirs of her 
body, Held, that this did not give an 
eſtate tail by implication to B. and that 
the deviſe to F. was executory and 
void, as being on too remote a contin- 
gency. R 96 


A. 


— —— 
_— — 


remainders over. 
over are void, as tending to a, perpe- 


body then living, or which might be 


afterwards born, that then his daugh- 


ter M. ſhould receive at her age of 21, 
or day of marriage, which ſhould firſt 


before given her; and in cafe the con- 


tingency of his ſaid ſon's dying with- 
out iſſue male, ſhould not happen be- 
fore his daughter's ſaid age, or day of 
marriage, that then ſhe ſhould re- 


ceive the ſaid 3500 l. whenever ſuch 
contingency might happen; and the 


teſtator charged this legacy or portion 


on his real eſtate. M. having attained 


21, married, and died in the life-time 


of her brother B. who afterwards died 
without iſſue male, Held, that the 


huſband and adminiſtrator of M, was 
entitled to this legacy, and that it was | 


2 ſubſiſting charge on the teſtator's 
| Page 228 


The Womgagee for a term of 58 


real eſtate. 


| W in poſſeſſion, deviſes the premi 
as an eſtate of inheritance to three — 


tuity. i... - 2444 

A. dented all his real eſtate. to his ſon 
.B. and his iſſue, remainders over; and 
directed the reſidue of his perſonal eſtate 
to be laid out in land, and ſettled to 
the ſame uſes à he had deviſed his real 


happen, 35004. over and above 25001. 


A. deviſed lands to his ſon B. but if 
oats die without iſſue male of his 
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ral perſons for life ſucceſſively, with 
remainder to their firſt and other ſons, | 


The remainders | 
determining a matter of righr, is good 


evidence of that right, as to all per- 
ſons claiming under the party, againſt 
whom the decree was made, though 


eſtate. B. died without iſſue, before 


this refidue was. laid out. Held, that 
his executor was not entitled to it, but 
that it ſhould be inveſted in the pur- 


chaſe of lands, purſuant to the teſta- 


tor E will. 263 
"Dower. 


By an Triſh ſtatute 6® Ann. a woman 


by ſubtil means, or ſecret inſinuations 


matter for which a new ſuit is inſti- 
tuted againſt another party, ought to 


2 aetubions Fund or menaces, pre- 
vailing on the ſon and heir apparent 
of any perſon, having lands of the 
yearly value of $07. or perſonal eſtate 
of the value of 500 J. to marry her; 
is rendered incapable of demanding any 
dower or thirds, or other intereſt, out 
of the real or perſonal eſtate of her huſ- 
band. This being in the nature of a 
penal ſtatute, muſt be conſtrued ſtrict- 
ly ; and therefore where it is pleaded 
to a writ of dower, the jury muſt ex- 

preſsly find that ſubtil means, Sc. were 
uſed ; for they are not to be preſumed 
from the circumſtance of the marriage 
being private, and withour the father's 


conſent. hats. 362 


A writ of error in Parliament from a 


„: -. 


judgment of any of the Courts of law 


in Treland, will not lie, unleſs the 
record firſt paſſes through the Court of 
King's Bench in — - 14. 6 


| Evidence. 
A ende of n of Chancery 


at the diſtance of 100 years after- 


Wards. agg 


And depoſitions of witneſſes taken in 
former cauſes, relating to the ſame 


be permitted to be read as evidence, 
upon the hearing of ſuch new-caule ; 
although the witneſſes themſelves are 


not proved to be dead. 1357 


No parol evidence is admiſlible tocon- 
troul or take away a plain and expreſs 


deviſe. And thereftire, where a man 


* 
* 
n * 
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is indebted to another by bond, and the 


obligee makes him one of his executors . 


and reſiduary legatees, without ſaying 
any. thing about this bond debt, it Hall 
conſtitute part of the reſidue of his 
eſtate; and no parol evidence, however 
clear and ſtrong, ſhall be admitted. to 
ſhew the teſtator's intention to dif- 


charge the party from the bond. P. 179 
In a diſpute between the Lord of a 


manor and his tenants as to a cuſtom, 
deeds between the Lords and tenants 


of neighbouring manors, are admiſſible . 


evidence to explain and ſupport the 
cuſtom. ” 204 

The anſwer of an impropriator, ad- 
mitting the Vicar's right to all tithes, 


except corn and grain, is not ſufficient 


evidence to eſtabliſh that right againſt. 


the occupiers. 216 


An old decree for the payment. of 


tithes is evidence of a Vicar's right, 
though no endowment can be ſhewn, 
nor any proof of payment, in purſuante 
of rhat decree, 216, 23 5 

The depoſitions of witneſſes are not to 
be ſuppreſſed, becauſe they are made in 
the expreſs terms of voluntary affidavits, 
ſworn by them at the commencement 
of the ſuit. 397 

Where a defendant croſs- examines 
the plaintiff's witneſſes, he cannot af- 
terwards move to ſuppreſs their depo- 
ſitions in chief. ibid. 

Aſfidavits of a defendant's illnefs and 
incapacity to put in an anſwer, are ad- 
miſſible evidence, on which to ground 
an application to diſcharge proceſs 
of contempt, and receive the anſwer ; 
though the ſuit be inſtituted in Ireland, 
and the affidavits" ſworn in England ; 
and though a decree has been taken pro 
confeſſo, in — * ow con- 
nee 546 
A Court of Eray wy aging -the 
teſtimony of witneſſes, determine upon 


'} 


' 


the ſanity or inſanity" of a perſon, with- 
out — it to a trial at law. P. 587 
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Whets a legacy i left to one of two 


executors neither of them is thereby 


excluded from the ſurplus of the per- 


ſonal eſtate undiſpoſed of. And tho 


there have been a variety of opinions, 
and ſome different determinations, 
touching the reſidue of perſonal eſtates 
not exprefsly” bequeathed by will; yet, 
it has never been carried ſo far, as to 
exclude two executors, by reaſon of 


a legacy given only to one of them. 1 
A. deviſes the reſidue of his real and 
perſonal eſtate not before deviſed, to. 


his two executors as tenants in com- 


mon, and one of them is indebted to the 


teſtator on bond. This bond debt is 
not releaſed or extinguiſhed by the de- 
viſe, but ſhall be divided between 


them. And no parol evidence is ad- 


miſſible of the teſtator's intention to 


relkaſe it to the obligor; or of his hav- 
ing given inſtructions to the attorney, 
Who drew his will for that pur- 


poſe. 3 179 
Where a man'appoints two executors, 


but makes no diſpoſition of the reſidue 
of his eſtates, they are entitled to ſuch 


reſidue as Joint tenants. 224 


> 


; * 
% 
- 


7 


There muſt be an actual entry to 
avoid a fine; and no ejectment can be 


maintained, where the demiſe is laid 


before the time of ſuch actual en- 


ty. — 353 
Fraud. 


A. filed bis bill to be relieved againſt | 


a long leaſe granted by his anceſtor, 


on che Foot of fraud; büt nbr ng 


2 ſufficient 


— — 


— — - 
— — - — — SY 
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ſufficient evidence of the fraud, his bill 
was diſmiſſed with coſts. Some years 


after, 4. filed 2 new bill for the ſame 
purpoſe, charging freſh proofs of the 
fraud, which were not diſcovered pend- 
ing the former ſuit. Upon hearing 
this ſecond cauſe, the leaſe was ſet aſide; 
and, on an appeal, this deere; was 


affirmed. | p Page 80 


I. S. on his coming of age was pre- 
vailed upon to join with his father in 
making a ſettlement of the father's 
eſtate; but it being afcerwards diſ- 
covered, that this ſettlement was re- 
pugnant to certain articles which the 
father had entered into previous to his 
marriage, and which were totally con- 
cealed from J. S. the ſettlement was 
ſet aſide for fraud, and the articles 
eſtabliſhed. caps 

A father ws his ſon by the firſt 


wife, agree to a proviſion for a ſecond 


wife and her children, in the ſon! 8 own 


wrong, and who at the time of the 
agreement was ignorant of his right. 


This is a fraud upon the ſon, and he 


is not bound to- a performance of the 
agreement: 207 

Where in a treaty for an agreement 
one of the parties wilfully conceals a 
material fa&, in order to keep the other 
party in ignorance, and to profit by that 
ignorance; this is a groſs fraud, and 
will in equity ſet aſide the contract. 497 

A. obtains a conveyance from an 


inſane perſon, long before any com- 


miſſion of junacy iſſues, or is executed. 
This is a fraud, and the conveyance 


ſhall be ſet aſide, though the conſidera- 
tion money was near the value of the 


eſtate. f 5 57 


Inkant. 


The guardian of two infants gives 
each of them a legacy of 100 J. and 


% —_— ———— ——— 2 EI I EO ER Mews re — 


remits whatever was due to him for 
their maintenance. Held, that this 1 in- 
cluded all demands for their educa- 


lion. Page 186 


In what caſe a Court of Equity will 
direct an inquiry, whether it will be 


for the benefit of an infant heir, to 


perform an agreement made by his 
father. 2364 435 

A mortgagor brings a bill to redeem, 
obtains a decree for an account, Sc. 
in the uſual manner, and the account is 
accordingly taken by the Maſter. Be- 
fore any further proceeding, the plain- 
tiff dies, and his infant ſon and heir 
revives and carries on the ſuit. Held, 
that he is bound by the account al- 


ready taken; but he ſhall be at liber- 


ty to ſurcharge and falſify it if he 


Inzunckton. 


It is uſual in Ireland, for a leſſee who 


has been three years in poſſeſſion and 
is diſturbed, to file his bill in the Court 
of Chancery there, for an injunction 
to quiet him in poſſeſſion, till evicted, 


by due courſe of law; and this uſage is 


founded upon the equity of the ſtatutes 


made againſt forcible entries. But all 


bills of this kind muſt alledge, and it 
muſt alſo be proved, that the ſole and 


actual poſſeſſion is in the plaintiff, and 


that no ownerſhip or poſſeſſion is in any 


other perſon. 128 


Intereſt. 


A. being indebted to B. in 3 
on a ſtated account, entered into articles 
for the payment of this debt by inſtal- 
ments, of 80 J. per ann. A. afterwards 


by deed, created a term of years for the 


payment of his debts, out of the rents 
and profits of his eſtate, but not by 
ſale 


ſale or mortgage. Only two of theſe 
inſlalments being paid, a. bill was 
brought for recovering the reſt; and 


on a queſtion whether they carr ied in- 


tereſt, it was held they did; and they 
were accordingly decreed to be paid, 
with intereſt at 47. per cent. Page 164 


Joint⸗tenants. 


A. by his will gives ſeveral legacies 
to his children, and appoints his two 
eldeſt ſons joint executors ; but makes 
no expreſs diſpoſition of the reſidue of 
his perſonal eſtate. Held, that this 
reſidue belongs to the executors as 
joint-tenants, 17 * that one of them 
having died without making any ſe— 
verance, the whole ſurvives to the 
other. 224 

Where two executors are joint-te- 
nants of the reſidue, of a teſtator's per- 
ſonal eſtate, their employing part of it 
in trade for their mutual benefit, does 
not amount to a ſeverance as to the 
whole. ibid. 


. 


A TABLE of the Principal Matters. 


to every 1007. ſtock. Held, that the 
legatees were entitled to the additional, 


as well as the original ſtock, Page 1 
Statute ok limitations. 
In what caſe a Court of Equity will 


reſtrain a man from pleading the ſtatute 
of limitations to an action at law. 326 


Moztgage. 


The heir of a mortgagor files his bill 
to redeem an old mortgage made by 
demiſe for 999 years, under a rent of 
20 5. and redeemable at any time on 
paying 1200 J. at one entire payment. 
The defendant pleads his title as a pur- 
chaſor for a valuable conſideration, under 
a marriage ſettlement, without notice 
of the mortgage. The ſettlement was 


made by the original mortgagee, and 
there was a quiet poſſeſſion of 70 years, 
| The plea was allowed. CY 


Where by the expreſs terms of a 


| mortgage it 1s agreed, that if the money 


I | be not paid within a certain time, the 


EN. 


Where on an agreement for a beads 
the rent, commencement or duration 
of it are uncertain, or where the exe- 


ticular terms of it, depend upon the 

conſent of a third perſon ; a Court of 

Equity will direct proper ifſues- to 

aſcertain theſe ſeveral facts, before any 

ſpecific performance of the contract is 

decreed. 0 ä 567 
_ Legacies. 

A. by will, gives 100 J. South-ſea 
ſtock to B. and another 100 J. South- 
ſea ſtock to C payable in ſix months 
after his death. Before the time expired, 


an addition was made by che Company 
1 


eſtate ſhall be irredeemable; 
conſidered in the nature of a condi- 
tional purchaſe, and no redemption 
ought to be allowed; eſpecially after 


a lapſe of many years. 142 
cution of the leaſe, and ſettling the par- 


— — 
— 


this is 


So where the mortgage money Is 


| ſtipulated to be paid in one entire ſum, 


and the. mortgagee and thoſe claiming 


under him, continued i in poſſeſſion for 
near 100 years, without forecloſing; 
a bill brought to redeem, ſhall be dif- 
miſſed N coſts. 


369 


Where a mortgagor brings a bill to 


; redeem, and offer a degree, the account 
is taken by the Maſter; but before any 
| thing further i is done, the plaintiff dies; 
his infant ſon and heir is bound by the 
account, unleſs he can ſurcharge or 


falſify it. 447 


There 


— 
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There being accounts ſubſiſting be- 
tween A. and B. a banker, A. gives a 
caſh note to C. for 50007, and A. mort- 
gages his eſtate to B, as a collateral ſe- 
curity for the money. C. keeps the 
note by him, and after the mortgage 
was forfeited, B. becomes bankrupt. 
A. brings his bill for relief againſt. the 
mortgagee, becauſe C. neglected to 
turn the note into money. Held, that 
A.'s eſtate was liable to pay the prin- 
cipal and intereſt due on the mort- 


gage. 6 
Papie. 


Where a perfon ſues as a 2 proteſtant 
di ſcoverer under the Popery Acts, he 
becomes entitled to the rents and pro- 


fits of the eſtate, from the time of filing 


his bill; and if he dies pending the 
ſuit, having made a will, thoſe rents 
and profits will belong to his deyiſce. 
But ſuch deviſee cannot 988 d. ex- 
hibit a bill of revivor; but muſt ex- 
hibit an original bill, as a proteſtant 


diſcoverer in his own right. 348 


Pardon. 


Offences againſt the private ſtatutes | 
of a college, are not pardoned by a 
general act of grace. e 


A leaſe of lands is granted, with an 
exception of mines, Cc. and a power 
of working the ſame, and à covenant 
from the leſſor to make ſatisfaction for 
all damages and fpoil of ground, to 
ariſe by working the mines. At the 
time of granting this leaſe, certain coal- 
mines upon the premiſſes were demiſed 
to J. R. In a bill brought for a per- 
formance of this covenant againſt the 

repreſentatives of the leſſor, it is ne- 


| 


: 


4 


ceſſary to make the lf as the coal- 


bo 


— — 


mines a party. e 
But when at the hearing of the cauſe, 


an ohjection is taken Fs want of par- 


ties, the Court ought not for that reaſon 
to diſmiſs the bill with coſts; but ſhould 
order the cauſe, to ſtand over, with 
liberty for the plaintiff, on payment of 
colts, . to amend his bill by adding 
proper parties. 750. 


Plea. 


Where a plaimiff replies to a plea, 
he admits it to be a good bar, if the 
facts therein alledged are true; and 
thereſore cannot afterwards complain of 
the order made for allowing the plea, 
but muſt proceed to examine e witneſſes 
to falſify it. 74 

The plea of a fine and long poſſeſſion 
under it, is not a good bar to a bill 
brought for a diſcovery of the deeds 
declaring the uſes of ſuch fine. 25 3 

The defendant in a guo warrants, 
inſiſts by his plea upon the charter of 
the corporation, and by his rejoinder 
reſts his defence upon a bye- law of the 
ſame corporation. This rejoinder is no 
departure from the plea. 1455 


Poztions. | 
| £ 

Where portions for daughters are 
ſecured by a truſt term, to. be raiſed 
by rents and profits, and no time is 
limited for the payment of them; they 
ſhall neither carry intereſt or be raiſed 
by ſale or mortgage, but by percep- 
tion of the rents and 1 109 


_ Power. Dp 3 


* power of revocation is refirvic) to 
A. by any writing under his hand abd 


| 1 and of appointing new uſes, by 


the 
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the (avs or any otter. dd: A. by his 
without taking any notice of the 
power, deviſes the eſtate to B. Held, 
that this was a good execution of the 


power. Page 523 
Pꝛoceſs. 

A bill being filed in Jreland againſt 
a perſon reſident in England, the de- 
fendant appeared, and ſued out a com- 
miſſion to take his anſwer, returnable 
without delay ; but before the anſwer 
could be prepared, he was taken ill, 


and continued ſo for ſeveral his, | 
In the mean time, the plaintiff pro- 


— * 


ceeded in taking out the uſual proceſs . 


of contempt, and having obtained an 


order, that the bill ſhould be taken pro 


confeſſo, the cauſe was heard, 
decree made. 
ant moved to ſet aſide theſe proceed- 
ings, and decree, and that his anſwer 


and a 
Afterwards, the defend- 


6 7» um 


might be received; and upon payment 


of coſts, it was ordered accotding- | 


Fr; * 4 | wn ws 
3 | Recovery 


renant in tail whh the, 8 in 
fee ex parte materna, ſuffers a common 
recovery ; the old. uſe is gone, and the 


: 


= —-— — > 


lands deſcend to his right heir. 486 
A recovery without ſeiſin, is imper- 


fectly found, and no venire facias de 


YA 


novo ſhall be awarded. 22 2272 504 


=. — 8 


Rehearing. 21 25 = 2 


A Ae was made exparte. againſt 
A. to Pay one moiety of a ſum of mo- 


„ 


«nd. B. but to . A. Wag neither 
party or privy. Some years palſed 1 
— knew of this decregy, but on 


being informed of it, he applied by 
petition, to have the cauſe reheard. 
This was refuſed, and the petition diſ- 
miſſed z but on an appeal, the order 
of diſmiſſion was reverſed; and the Lord 
Chancellor was directed to rehear the 
cauſe. FO Page 151 


After a decree has been ſigned and 


inrolled, it is too late to apply for a re 
hearing of the cauſe. 444 


Remainder. 
An eſtate was limieed (after el 
precedent eſtates for life and in tail) 


to the uſe of A. for 99 years, if he 


ſhould fo Tong live; and from and af 


ter the death of A. or other ſooner de- 
termination of the eſtate limited tb 
him for 99 years, to the uſe of truſtees 
and their heirs during the life of A. 
upon truſt to preſerve, Sc. and after 
the end, or other ſooner determina- 


tion of the ſaid term, to the uſe of the 


firſt and other ſons of A. ſucceſſively, 
in tail male. All the precteding eſtares 


being determined, A. came into the 


poſſeſſion of the And limited to him 
for 99 Years; and having a ſon who 
had attained 21, they Tevied a fine 
and ſuffered a recovery, in which the 
ſon was vouched. The ſon died with- 
out iſſue, and afterwards 4. died, 
without leaving any; other ſon. The 
next remainder-man made An, actual 
entry within five years; and upon a 
queſtion 1 whether the, recovery had Har- 


red his remainder, it was held that it 


had not; there — 4 no freehold '1 in 


the tenant againſt whom the 17 8155 


Was had. 


A. ſettles his e eſtate to himſelf for "fits 
groom eng to B., his 5 eldeſt ſon in tail 
male, remaiüder tg to C1 his youngett fon 


in like 1 manner, remainder o his own 
7 3 right 


| 


| 
| 
| 
| 


right] heirs, B. being, A poſſeſſia/ grants 
leaſes with covenants for a pexpetyal.re-.. 


newal, and afterwards d1 $ without iſſue, 
C. the remainder- Hd enters, and levies 
a fing, the uſes Gr which are declared 
tolchimſelf in feel This fine tin 


gutes the eſtare tail Hited to Cr 


remuinder, but dets in the teverfon 
wkichchd tool hs heit ak law of B. and 
therefore binds him to a perfbrmance] 
of B. corcnants' in the edſes. mp. 594 
nt OO? 5 I 0 40 D941 1511 f 


* 
17d 19 131 


1 
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Where by N. length of time it is 
become impoſſible to know out of what | 
particular lands; ancient quit rents are 
iſſuable; Courts of Fhuity have exercifed | 
a juriſdiction ; and have conſtantly, on 
proof of payment within a reaſonable 
time, decreed a ſatisfaction for all ar- 
rears of ſuch rents, and payment of 
the ſame for the future. 139 


Tithes. \ 


In a ſuit for tithe of lambs, the 
defendant inſiſts on a modus of 34. for 
every lamb, payable on St. Merk's 
day, or fo ſoon after as demanded. 
This modus id not void in Taw, But 
the validity of it ſhall be determined 
by a jury. 212 

Where a plaintiff dais tithes in kind, 
and the defendant ſets up a modus; if 
the plaintiff declines trying the modus 
at law, it ſhall be taken againſt him 
pro confeſſo. | ibid. 

In a ſuit by a vicar for tithes, the 
occupiers inſiſt on certain exemptions, 
but the impropriator by his anſwer, ad- 
mits the vicar to be entitled to all 
tithes, except corn and grain. On this 
admiſſion the Court decreed for the 
vicar, without hearing the evidence 
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A, I ABLE ;@& the Principal Matters“ 


1 


| ©] inan. 


touchiag the; exemptiens i hut this des- 
cree. was, reverſed on an appeal, and the 
Court. was ordered to hear the taufe 
725 the pleadingsf and proofs. F. a 16 
| An, old decree for the payment- of: + 
tirhesz is evidence of a'vicar's right; tho 
no, epdgwment. gan be.ſhewn, nor any 
4 made of payment in purſuance o 
greg on 6 3595 216,235. 
x arſon. may ſue in a Court of 
Equity | for his tithes, be the amount 
of the demand Oper ſo ſmall, £13kSb 
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C. TIT money upon the mortgage. 
of a copyhold eſtate, but being infirm 
an nable to travel, the ſurrender, Sc. 
is 25 in the name of D. her ſon-in- 
law, who executes a declaration of truſt. 
C. afterwards purchaſes the equity of 
redemption, and the ſecond ſurrender 


is, for the ſame reaſon, taken in the 


name of D. but no declaration of truſt 
is made on occaſion of this purchaſe. 
Held, that the heir of D. was a truſtee 
of the eſtate for the heir of C. and that 
D. having expreſsly declared the truſt 
as to the firſt ſurrender, there was no 
neceſſity for a new declaration of truſt 


—_— TR... * 


as to the equity of redemption. 67 

A. purchaſes an eſtate in the name 
of B. and ſuffers him for many years 
to act as the owner of it, by receiving 


the rents, Sc. but no declaration of 


truſt was ever executed by B. After 


both their deaths, the heir at law of A. 


inſiſts, that B. was only a truſtee as to 
this eſtate for A. and therefore demands 
a conveyance, and an account of rents 
and profits, and files a bill for that pur- 
poſe. Bill diſmiſfed with colts. 258 

Where property is depoſited i in the 
hands of three perſons, and two of them 
go abroad out of the kingom, the one 


1 


| remaining 


A NIL gofths 


rem ning ſhall be unſweruble for the 
wholetwalye,- e. ba} ' Page 348 7 

In uhat raſe à truſtee” Hall not 45 
vail himſelf of tlie ſtatute of Hmita- 
tions 101 2900b 1 1 ibid. 

A. being in poſſeſſion of lands for a q 
long term of years, contracts for the 
purchaſe of the reverſion and inherit- | 
ance, - but to prevent a merger of , the 
term, takes the conveyance to B. ab- 
ſolutely, and witliout requirin any . 
declaration of traſt: The title "deeds 
were all along in the cuſtody of A. and 
thoſe claiming under him but a de- 
ſcendant of B. having by accident diſ- 
covered, that the conveyance was made 


abſolutely to him, lays claim to the 


. ds his heir at Lax. Held, that N 


— 


piindtpal! Matters: 


nder tbeſe citeumſtances, B. was 4 


£40} agnes 11691 


üſtek for A. f Pag. e 
eli 110% 29112 4 IIBW19316 g 337 
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| eo1v9l DAE N- 1b 507 


On the trial of an ifue joined upon 
a mandamus, the jury find, 4 ſpecial... 
verdict as to the facts, but omit to find 
damages or coſts. This verdict is im- 
perfect, and therefore no judgment 
ought to he given upon it, but a venire 
Facias de novo ſhould be awarded. 271 
A verdict certified by the judge to be 
entirely to his ſatisfaction i is never ſuf- 
fered to be impeached, as contrary to 
evidence, by affidavits; and though the 
jury ſtate the particular evidence on 
which they find the fact, yet this is only: 
b e and wall. not vitiate the 1 
| IL 
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